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SUPREME  COURT  COMMISSIONERS. 


(Laws  1893,  chapter  16,  page  150.) 


Section  1.  The  supreme  court  of  the  state,  immedi- 
ately upon  the  taking  effect  of  this  act,  shall  appoint 
three  persons,  no  two  of  whom  shall  be  adherents  to  the 
same  political  party,  and  who  shall  have  attained  the  age 
of  thirty  years  and  are  citizens  of  the  United  States  and 
of  this  state,  and  regularly  admitted  as  attorneys  at  law 
in  this  state,  and  in  good  standing  of  the  bar  thereof,  as 
commissioners  of  the  supreme  court. 

Sec.  2.  It  shall  be  the  duty  of  said  commissioners,  un- 
der such  rules  and  regulations  as  the  supreme  court  may 
adopt,  to  aid  and  assist  the  court  in  the  performance  of 
its  duties  in  the  disposition  of  the  numerous  cases  now 
pending  in  said  court,  or  that  shall  be  brought  into  said 
court  during  the  term  of  oflSce  of  such  commissioners.   . 

Sec.  3.  The  said  commissioners  shall  hold  office  for  the 
period  of  three  years  from  and  after  their  appointment, 
,  during  which  time  they  shall  not  engage  in  the  practice 
of  the  law.  They  shall  each  receive  a-  salary  equal  to  the 
salary  of  a  judge  of  the  supreme  court,  payable  at  the 
same  time  and  in  the  same  manner  as  salaries  of  the 
judges  of  the  supreme  court  are  paid.  Before  entering 
upon  the  discharge  of  their  duties  they  shall  each  take 
the  oath  provided  for  in  section  one  (1)  of  article  fourteen 
(14)  of  the  constitution  of  this  state.  All  vacancies  in 
this  commission  shall  be  filled  in  like  manner  as  the  orig- 
inal appointment.  ProvUhdy  That  upon  the  expiration  of 
the  terms  of  said  commissioners  as  hereinbefore  provided, 
the  said  supreme  court  shall  appoint  three  persons  hav- 
ing the  same  qualifications  as  required  of  those  first  ap- 
pointed as  commissioners  of  the  supreme  court  for  a  fur- 
ther period  of  three  years  from  and  after  the  expiration 
of  the  term  first  herein  provided,  whose  duties  and  sala- 
ries shall  be  the  same  as  those  of  the  commissioners  orijri- 
nally  appointed.  (Amended.  Laws  1895,  chapter  30,  page 
155.) 

(vii) 


See  page  xlix  for  table  of  Nebraska  cases  overruled. 


•  The  syllabus  in  each  ease  was  prepared  by  the  judge  or 
conimissioiier  writing  the  opinion. 


A  table  of  statutes  and  constitutional  provisions  cited 
and  construed,  numerically  arranged,  will  be  found  on 
page  Ivii. 
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Chicago,  Burlington  &  Quincy  Railroad  Company  v.    

Margaret  E.  Oyster,  Administratrix.  So 

Filed  February  23, 1899.    No.  8C42. 

1.  Death  by  WrongfiQ  Act:  Who  May  Sue.    Under  chapter  21,  Com- 

piled Statutes,  an  action  for  the  ^vron^ful  death  of  a  person  may 
be  maintained  by  his  personal  represeivtative,  where  the  person 
deceased  left  surviring  him  some  one  belonging  to  the  class  for 
whose  benefits  the  statute  was  enacted,  who  has  sustained  pe- 
cuniary loss  by  his  death. 

2.  :  Damages.  The  damages  recovered  in  such  an  action  are  as- 
sets for  proper  distribution  to  "the  widow  and  next  of  kin"  of 
the  decedent. 


:  Petition:  Contents.    A  petition  under  Lord  CampbeH's  act 

should  disclose  the  names  of  all  the  beneficiaries,  but  if  the 
names  of  the  surviving  minor  children  of  the  decedent  who  were 
dependent  upon  him  for  supjiort  are  averred,   the  omission   to 

5  ■  (1) 


2  NEBRASKA  REPORTS.  [Vol.  5S 

Chicago,  B.  &  Q.  R.  Co.  v.  Oyster. 

allege  whether  or  not  he  left  a  widow  will  not  render  the  plead- 
ing bad  on  demurrer. 

4.  Pleading:  Harmless  Krrob.    One  cannot  predicate  error  on  the 

refusal  to  require  the  pleading  of  the  opposite  party  to  be  made 
more  definite  and  certain  where  prejudice  has  not  resulted  from 
the  ruling. 

5.  Beview:   Assignments  of  Error.    An  assignment  in  a  petition  in 

error  that  "the  verdict  of  the  jury  is  not  sustained  by  siiihcient 
evidence,  and  is  not  in  accord  v^ith  the  evidence  and  insti-uc- 
tions,"  is  sufficiently  definite  and  specific  to  require  the  appellate 
court  to  review  the  evidence  preserved  in  the  bill  of  exceptions 
to  ascertain  whether  the  same  supports  the  finding  and  judg- 
ment. 

6  ICaster  and  Servant:  Negligence:  Burden  of  Proof.  The  bur- 
den is  on  the  master,  if  it  claims  it,  to  show  that  the  injuries 
received  by  a  servant  were  caused  by  the  negligence  of  a  fellow- 
servant. 

7.  :  :  Pleading.  Whether  such  a  defense  must  be  spe- 
cifically pleaded  to  be  available  is  not  decided. 

8.  :  :  .  A  general  allegation  in  an  answer  of  con- 
tributory negligence  on  the  part  of  the  plaintiff  is  good  as 
against  a  demurrer  ore  tenus. 

9.  :  :  Rules.  Kules  of  a  railway  company  are  not  bind- 
ing on  an  employ6  who  it  is  not  shown  had  notice  or  knowledge 
thereof. 

10.  :  :  Res  GESTiE.  The  testimony  of  a  witness  describ- 
ing the  positions  of  decedent  and  the  engine  shortly  after  the 
accident  which  resulted  in  the  death  of  the  plaintiff's  intestate 
was  admissible  as  res  gestw, 

11.  Instructions.    A  party  cannot  predicate  error  upon  the  giving  of 

a  vague  instruction,  unless  he  has  requested  a  proper  one. 

12.  :   Review.    Upon  review  instructions  should  be  considered 

as  an  entirety. 

13.  Bailroads:    Appliances:     Negligence.     A   railroad    company   is 

only  required  to  exercise  reasonable  and  ordinary  care  and  dili- 
gence in  furnishing  its  employes  reasonably  safe  road-bed,  ma- 
chinery, and  appliances  for  the  operation  of  its  road.  The  law 
does  not  impose  the  absolute  duty  of  providing  a  reasonably  safe 
roadway,  but  makes  the  company  liable  for  negligence  in  that 
regard. 

14.  Instructions:  Conflicting  Statements.    An  erroneous  instruction 

is  not  cured  by  merely'  giving  another  instruction  stating  the  law 
correctly  on  the  subject. 

15.  Jurors:    Private  View  of  Premises:    Harmless  Error.     In  an 
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action  against  a  railroad  company  for  wrongfully  causing  the 
death  of  plaintiff's  intestate  misconduct  of  jurors  in  visiting  and 
examining  the  locality  of  the  accident,  without  i)ermission  of 
the  court  or  knowledge  of  the  i>arties,  is  not  ground  for  setting 
aside  the  verdict,  where  it  is  disclosed  that  such  viev^^  did  not 
influence  the  finding. 

Error  from  the  district  court  of  Phelps  county.  Tried 
below  before  Beall,' J.    Affirmed. 

J.  TV.  Ucircese,  W.  8.  Morlan,  and  F.  E.  Bishop,  for  plain- 
tiff in  error. 

Ahhoitj  Sclkck  d  Lane  and  S.  A.  Dravo,  contra, 

NORVAL,  J. 

Action  by  llarjTjaret  E.  Oyster,  administratrix  of  the  es- 
tate of  Granville  R.  Oyster,  deceased,  against  the  Chi- 
cago, Burlington  &  (^uincy  Railroad  Company  to  recover 
damages  for  negligently  causing  the  death  of  decedent 
Plaintiff  obtained  a  verdict  in  the  sum  of  |5,000,  and  the 
defendant  has  instituted  this  proceeding  for  the  purpoise 
of  securing  a  reversal  of  the  judgment  entered  thereon. 

A  brief  reference  to  the  issues  presented  by  the  plead- 
ings in  the  cause  will  aid  in  an  understanding  of  the  ques- 
tions urged  upon  our  attention.  The  petition  avers  the 
appointment  and  qualification  of  the  plaintiff  as  admin- 
istratrix of  the  estate  of  Granville  R.  Oyster,  deceased; 
the  incorporation  of  the  defendant  and  the  operation 
by  it  of  a  line  of  road  extending  from  the  Mis'souri  river 
through  the  city  of  Holdrege  to  the  east  line  of  the  state 
of  Colorado;  the  emph)yment  of  decedent  by  the  defend- 
ant as  a  locomotive  engineer  on  and  for  some  time  prior 
to  July  29, 1894;  that  on  said  date,  in  the  proper  and  care- 
ful discharge  of  the  duties  of  his  said  employment,  and 
under  the  directions  of  defendant  and  its  officers  and 
agents,  the  said  Oyster  was  running  the  engine  used  to 
pull  the  regular  night  passenger  train  from  McOook  to 
Hastings,  and  when  said  engine  arrived  at  the  city  of 
Holdrege  it  ran  into  an  open  switch,  left  the  rails  of  the 
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track,  overturned,  violently  throwing  said  Oyster  down 
under  the  engine,  breaking  his  leg,  bruising  and  scalding 
his  flesh,  and  from  which  injuries  he  died  the  second  day 
thereafter;  that  said  accident  was  occasioned  through  no 
fault,  failure  of  duty,  or  negligence  of  decedent,  but  by 
reason  of  the  defendant  having  negligently,  carelessly, 
and  wrongfully  left  open  said  switch  without  proper, 
usual,  and  customary  display  of  signal  lights  or  other 
means  of  warning  so  as  to  advise  him  of  the  open  switch 
and  the  condition  of  the  road-bed,  and  that  Oyster  left 
surviving  him  six  minor  children,  whose  names  and  ages 
are  stated  in  the  petition,  who  were  wholly  dependent 
upon  him  for  support,  and  by  rt^ason  of  his  death  are  left 
helpless  and  destitute.  The  defendant  filed  a  motion  to 
require  the  plaintiff  to  make  her  petition  more  definite 
and  certain  by  alleging  therein  whether  the  intestate  left 
surviving  him  any  widow.  This  motion  was  denied  by 
the  court,  whereupon  a  general  demurrer  to  the  petition 
was  interposed  and  overruled.  An  answer  was  filed 
which  admits  the  incorporation  of  the  defendant,  and  the 
employment  of  plaintiff's  intestate;  denies  the  appoint- 
ing of  Margaret  E.  Oyster  as  administratrix,  and  avers 
"that  the  accident,  whereby  the  death  of  Granville  R. 
Oyster  was  caused,  was  the  result  of  his  own  careless- 
ness, negligence,  and  disobedience  of  the  rules  and  regu- 
lations of  the  defendant  governing  his  conduct  as  a 
locomotive  engineer,  and  that  said  accident  was  caused 
without  any  fault  or  negligence  on  the  part  of  the  defend- 
ant." It  is  further  pleaded  in  the  answer  that  the  pei'son 
deceased  left  at  the  time  of  his  death  surviving  him  his 
wife,  the  said  plaintiff  Margaret  E.  Oyster;  that  said  ac- 
tion is  not  brought  for  the  benefit  of  the  widows  and 
hence  there  is  a  defect  of  parties  plaintiff  and  the  action 
should  abate  and  be  dismissed.  The  answer  closes  with 
a  general  denial  of  each  averment  contained  in  the  peti- 
tion, except  those  previously  admitted.  The  reply  ad- 
mitted that  Margaret  E.  Oyster  was  the  decedent's 
widow,  and  then  denied  all  the  other  allegations  in  the 
answer. 
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The  petition  contains  no  averment  as  to  whether  or  not 
Oyster  left  surviving  him  any  widow,  and  it  is  argued 
from  this  that  no  cause  of  action  is  stated  against  the  de- 
fendant, and  that  the  motion  to  make  the  petition  more 
definite  and  certain  in  that  particular  should  have  been 
sustained.  The  action  was  under  chapter  21,  Compiled 
Statutes,  called  "Lord  CampbelPs  Act."  Section  2  of 
said  chapter  declares:  "That  every  such  action  shall  be 
brought  by  and  in  the  names  of  the  personal  representa- 
tives of  such  deceased  person,  and  the  amount  recovered 
in  every  such  action  shall  be  for  the  exclusive  benefit  of 
the  widow^  and  next  of  kin  of  such  deceased  person,  and 
shall  be  distributed  to  such  widow  and  next  of  kin  in 
the  proportion  provided  by  law  in  relation  to  the  distri- 
bution of  personal  property  left  by  persons  dying  in- 
testate; and  in  every  such  action  the  jury  may  give  such 
damages  as  they  shall  deem  a  fair  and  just  compensa- 
tion with  reference  to  the  pecuniary  injuries  resulting 
from  such  death,  to  the  wife  and  next  of  kin  of  such  de- 
ceased person,  not  exceeding  the  sum  of  five  thousand 
dollars."  This  section  has  more  than  once  been  consid- 
ered by  this  court,  and  the  uniform  holding  has  been 
that  an  action  for  the  wrongful  death  of  a  person  cannot 
be  maintained  where  it  is  not  disclosed  that  the  decedent 
left  surviving  him  some  one  belonging  to  the  class  for 
whose  benefit  the  statute  was  enacted,  and  who  has  sus 
tained  pecuniary  loss  by  the  death  of  the  deceased  per 
son.  {Anderson  v,  Chicago,  B.  d  Q.  i?.  Co.^  35  Neb.  95 
Kearney  Electric  Co.  v.  iMUfjlilbiy  45  Neb.  390;  Orgall  v. 
Chkago,  B.  d  Q.  It.  Co.,  46  Neb.  4;  City  of  Friend  v.  Bur 
leigh,  53  Neb.  674;  Omaha  d  R.  V.  R,  Co.  v.  Crow,  53  Neb. 
747.)  The  damages  recovered  by  a  personal  represents 
tive  of  a  deceased  person  for  the  wrongful  death  of  the 
intestate  are  assets  for  the  proper  distribution  to  "the 
widow  and  next  of  kin,"  and  are  not  subject  to  the  pay- 
ment of  the  debts  of  the  decedent.  A  petition  therefore 
under  Lord  Campbell's  act  is  defective  which  fails  to  dis- 
close that  the  person  deceased  left  a  widow  or  next  of  kiu 
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depending  iijx)!!  him  for  support.  {HnrUnfjton  c6  .1/.  R. 
If.  Co.  r.  Crockett,  17  Neb.  570.)  ilanifestly  it  was  not  the 
iutontion  of  the  U\i;islatin'e  to  give  an  action  under  said 
act  only  wlierc^  both  a  widow  and  n(^\t  of  kin  survive  tlie 
person  deceas(^d.  The  action  is  ^v(»ll  jdanted  if  there  ex- 
ists eitlier  a  widow  or  next  of  kin  on  whom  the  law  con- 
fers the  right  to  be  supported  by  the  person  killed.  It  is 
evident  this  is  the  meaning  of  the  section  quoted,  and  the 
petition  in  this  cause  disclosing  that  Granville  R.  Oyster 
left  him  surviving  six  minor  ehihli(»n,  who  were  depend- 
ing upon  him  for  maintenance,  the  action  was  instituted 
for  the  ben(  fit  of  peis-ons  within  the  class  named  in  the 
statute.    The  demurrer  was  properly  overruled. 

The  statute  authorizes  the  action  to  be  brought  for  the 
benefit  of  the  widow  and  next  of  kin,  and  the  petition 
should  disclose  all  beneficiaries, — that  is,  wh(»ther  the  de- 
cedent left  a  widow  or  next  of  kin,  or  both;  but  it  is  very 
evident  that  th(?  defendant  was  not  prejudiced  by  the 
denial  of  its  motion  to  require  the  plaintiff  to  aver  in 
the  petition  whether  a  widow  survivc^d  the  intestate,  for 
the  reason  the  defendant  subsequently  pleaded  in  its 
answer  that  Margaret  E.  Oyster,  who  sued  as  administra- 
trix, was  the  widow  of  the  decedent,  and  the  reply  ad- 
mitted such  averment  to  be  true.  So  all  the  beneficiaries 
Avere  named  in  the  i)leadings,  and  the  existence  of  a 
widow  was  not  a  controverted  point  in  the  case.  Cer- 
tainly the  fact  that  one  of  the  beneficiaries  was  not  men- 
tioned in  the  i)etition  could  militate  only  against  the 
plaintiff,  and  that  in  the  assessment  of  the  amount  of 
damages.  There  is  no  defect  of  parties  plaintiff.  Mar- 
garet E.  Oyster  was  the  sole  administratrix  of  the  estate, 
and  the  action  was  properly  brought  by  her  in  her  rep- 
res(»ntative  capacity  f(u»  the  benefit  of  those  in  whose  be- 
half it  was  prosecuted.  She  was  the  personal  representa- 
tive of  the  intestate,  and  alone  could  maintain  the  action. 
The  widow  or  next  of  kin  were  not  necessary  parties 
thereto,  but  the  damages  recovennl  inured  Xq  their  ex- 
clusive bejiefit, 
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The  verdict  is  assailed  as  being  against  the  evidence. 
Counsel  for  the  administratrix  insist  that  this  question 
is  not  properly  presented  for  review  by  the  petition  in 
error.  The  tenth  assignment  therein  is  as  follows:  '*The 
verdict  of  the  jury  is  not  sustained  by  suflftcient  evidence, 
and  is  not  in  accord  with  the  evidence  and  instructions 
given."  It  is  conceded  that  this  would  be  a  suflftcient  as- 
signment in  a  motion  for  a  new  trial,  but  it  is  argued  that 
it  is  too  indefinite  and  uncertain  for  •a  pleading  in  this 
court.  The  rule  is  that  alleged  errors  must  be  specific- 
ally pointed  out  in  the  petition  in  error,  and  that  mere 
general  assignments  are  unavailing.  But  the  rule  has 
never  been  carried  to  the  extent  now  pressed  by  counsel. 
We  have  never  required  that  the  petition  in  error  should 
specify  the  particular  branch  of  the  case,  or  the  question 
of  fact  raised  by  the  record,  it  is  claimed  the  evidence 
was  insufficient  to  sustain.  We  regard  the  objection  now 
raised  as  entirely  too  technical  and  devoid  of  merit  The 
assignment  is  sufficiently  definite  to  require  the  consider- 
ation of  the  evidence  certified  up  in  the  bill  of  exceptions 
to  ascertain  whether  the  verdict  is  contrary  thereto. 

There  is  but  little,  if  any,  conflict  in  the  evidence.  It 
is  disclosed  that  Granville  R.  Oyster,  plaintiff's  intestate, 
was  an  experienced  and  careful  engineer,  and  had  been 
in  the  employ  of  the  defendant  for  several  years  preced- 
ing the  accident,  in  charge  of  an  engine  drawing  a  reg- 
ular passenger  train  between  McCook  ajid  Hastings.  On 
the  night  of  July  29,  1894,  he  started  on  his  regular  run 
from  McCook,  reaching  Holdrege  on  the  regular  schedule 
time,  about  12:40  A.  M.  West  of  this  last  named  station 
is  a  switch  connecting  the  main  line  with  a  side  track. 
This  switch  had  been  negligently  left  open,  so  that  a 
train  from  the  west  would  enter  the  side  track,  instead  of 
remaining  on  the  main  line.  The  switch  had  been  usually 
provided  with  a  lantern  to  serve  as  signal  to  trainmen 
of  the  position  of  the  switch.  White  lights  were  exposed 
if  the  main  line  was  open  for  the  passage  of  trains,  while 
red  lights  were  exhibited  if  the  switch  was  thrown  for 
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entering  the  side  track.  One  of  these  lanterns,  early  in 
the  evening  of  the  accident,  had  been  placed  on  the 
switch  stand  by  a  section-man,  but  the  light  had  either 
been  extinguished  or  had  gone  out  threes  hours  before, 
and  was  not  burning  at  the  time  engineer  Oyster  reached 
it  with  his  train,  nor  was  any  signal  exposed  to  indicate 
that  the  switch  was  not  closed,  nor  was  any  warning 
given  that  he  was  approaching  danger.  The  night  was 
dark  and  the  train  at  the  time  was  running  at  a  moderate 
and  reasonable  rate  of  speed.  When  the  train  reached 
the  switch,  the  engine  on  entering  it  was  derailed,  in- 
flicting injuries  upon  Oyster,  from  the  effects  of  which 
he  soon  thereaft(T  died.  Each  and  every  averment  in  the 
petition  is  amply  sustained  by  the  evidence.  The  jury 
were  justified  in  linding  that  the  leaving  of  the  switch 
open  without  any  signal  or  warning  advising  the  en- 
gineer of  such  fact  was  the  proximate  cause  of  the  in- 
jury. (Lake  Shore  &  M.  S.  R.  Co.  r.  Wilson,  38  N.  E.  Rep. 
[Ind.]  343.)  The  defendant  seeks  to  escape  liability  on 
two  grounds:  First,  the  accident  w^as  attributable  to  the 
acts  of  a  fellow-servant;  second,  plaintiff's  intestate  was 
guilty  of  contributory  negligence.  These  objections  will 
now  receive  attention. 

In  the  first  place  it  nhould  be  stated  that  the  claim 
that  the  accident  was  occasioned  by  the  negligence  of  a 
fellow-servant  of  Oyster  was  not  pleaded  in  the  answer. 
The  burden  was  on  the  defendant  to  establish  the  de- 
fense, and  it  well  may  be  doubted  whether  it  w^as  avail- 
able without  being  pleaded.  {Chicago  d  A.  R.  Co.  v. 
House,  50  N.  E.  Kep.  [111.]  151;  Nicolaus  r.  Chicago,  R.  L 
d  P.  R.  Co.,  57  N.  W.  Ifep.  [la.]  694;  Patterson  v.  Houston 
d  T.  C,  R.  Co.,  40  S.  W.  Kep.  [Tex.]  442.)  The  evidence, 
however,  fails  to  reveal  that  it  was  a  fellow-servant  who 
locked  the  switch  in  question  for  the  side  track.  It  was 
shown  that  a  train  crew  w^ho  had  charge  of  a  train  which 
had  arrived  at  Iloldrege  that  evening  over  the  Edgar 
branch  had  been  using  this  side  track  and  the  switch 
in  question,  but  it  does  not  appear  any  one  of  said  crew 
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left  the  switch  open,  which  caused  the  accident.  More- 
over, the  evidence  adduced  fails  to  establish  that  the 
employment  and  duties  of  those  in  charge  of  the  Edgar 
train  were  such  as  to  constitute  them  fellow-servants 
with  plaintiff's  intestate  within  the  rule  laid  down  in  the 
decisions  of  this  court  on  that  subject. 

As  to  the  defense  of  contributory  negligence  counsel 
representing  the  plaintiff  below  insist  that  it  was  not 
pleaded  in  the  answer,  and  hence  must  be  disregarded 
here.  There  is  no  room  to  doubt  that  it  is  an  affirmative 
defense,  and  when  relied  upon  must  be  raised  by  suitable 
averments.  This  court,  in  harmony  with  the  decisions  in 
other  jurisdictions,  has  decided  that  a  general  allegation 
of  negligence  in  a  petition  is  sufficient  as  against  a  de- 
murrer. {Omaha  d  K.  V.  If.  Co.  v.  Wright,  49  Neb.  456.) 
And  by  a  parity  of  rea^soning  a  general  averment  in  an 
answer  charging  contributory  negligence  on  the  part  of 
plaintiff  is  good,  unless  assailed  by  a  motion  to  make 
more  definite  and  certain.  In  the  case  at  bar  the  answer, 
in  general  terms,  as  we  have  already  seen,  pleads  that  the 
negligence  of  plaintiff's  intestate  contributed  to  the  in- 
jury, and  but  for  which  the  accident  would  not  have  oc- 
curred. The  answer  not  having  been  assailed  by  mo- 
tion, it  must  be  held  suflScient  to  raise  the  defense  of 
contributory  negligence.  The  argument  in  support  of 
this  defense  is  that  there  being  no  light  displayed  on  the 
switch  stand  it  was  the  duty  of  Oyster  to  have  stopped 
his  engine,  and  his  failure  so  to  do  was  in  direct  violation 
of  the  rules  of  the  company,  and  the  cause  of  the  injury. 
There  was  introduced  on  the  trial,  over  the  objections  of 
plaintiff,  a  book  entitled  "Rules  of  the  Transportation 
Department,"  which  purports  to  have  been  issued  by 
the  general  manager  of  the  Burlington  &  Missouri  River 
Railroad  Company  in  Nebraska.  Rule  65,  as  contained 
in  said  book,  is  in  the  language  following:  "A  signal 
imperfectly  displayed,  or  the  absence  of  a  signal  at  a 
place  where  a  signal  is  usually  shown,  must  be  regarded 
as  a  danger  signal,  and  the  fact  reported  to  the  superiu- 
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temlent."  The  evidence  tending  to  prove  that  said  rules, 
including  the  one  quoted  above,  were  promulgated  by  the 
proper  officer  of  the  defendant  company  is  quite  meager 
and  unsatisfactory.  But  waiving  this  point,  for  the  pur- 
pose of  the  present  investigation,  it  is  not  disclosed  by 
competent  proofs  that  the  decedent  ever  saw  or  knew 
of  the  rule  above  quoted,  and  which  it  is  claimed  he  vio- 
lated by  failing  to  stop  his  engine  before  reaching  the 
switch.  The  witness  0.  A.  Dixon,  called  on  behalf  of  the 
company,  testified  in  a  general  way  that  the  engineers 
under  him  have  a  book  of  rules  and  instructions  which 
govern  and  control  them  in  the  oi)eration  of  trains,  but  it 
was  not  shown  by  the  witness,  or  by  any  one  else,  that 
Oyster  had  any  knowledge  of  the  existence  of  the  rule  in 
question.  Objection  to  the  admission  as  testimony  of 
said  rule  was  distinctly  made  on  that  ground  at  the  time. 
The  proposition  is  not  only  sound  on  principle,  but  is 
abundantly  supported  by  authority,  that  rules  of  a  rail- 
way company  are  not  binding  on  an  employ^  unless  he 
has  notice  thereof,  or  the  same  have  been  brought  to  his 
knowledge.  {Alabmna  M.  R.  Co.  v.  McDonald,  20  So. 
Rep.  [Ala.]  472;  Ijmmilk,  N,  A.  d  C,  R.  Co,  v.  Bcrkey, 
35  N.  E.  Rep.  [Ind.]  3;  Atchison,  T.  d  S.  F,  R,  Co.  v. 
Phmhtt,  25  Kan.  188;  Covey  i\  Hannibal  <€  8.  J.  R.  Co., 
27  Mo.  App.  170;  14  Am.  &  Eng.  Ency.  Law  908,  909.) 
It  not  having  been  established  that  the  decedent  was 
aware  of  the  existence  of  the  rule,  manifestly  he  cannot 
be  charged  with  contributory  negligence  in  violating  the 
same.  Whether  a  party  is  guilty  of  contributory  negli- 
gen(;e  is  usually  a  question  of  fact,  and  from  a  perusal  of 
this  record  we  cannot  say  that  the  triers  of  fact  were  not 
fully  warranted  in  finding  that  plaintiff-s  intestate  was 
free  from  any  negligence  which  contributed  to  the  acci- 
dent. 

In  the  brief  of  the  company  it  is  stated  that  "the  court 
permitted  witness  Daily  (p.  15),  Dr.  Miller  (p.  24),  and 
Mrs.  Oyster  (p.  40)  to  testify  as  to  Oyster's  physical  con- 
dition after  the  hurt,  the  extent  of  his  bodily  injuries, 
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and  the  length  of  time  he  was  held  under  the  engine  and 
suffered  pain,"  and  it  is  urged  that  such  testimony  was 
erroneously  admitted.  An  examination  of  the  pages  of 
the  bill  of  exc*eptions  indicated  above  reveals  that  no 
one  of  the  witnesses  named  testified,  against  an  objec- 
tion, to  the  pain  and  suffering  of  the  decedent.  It  is  true 
the  witness  Daily  described  the  position  of  Oyster  under 
the  engine,  the  length  of  time  he  was  held  there,  and 
how  the  engine  was  taken  off.  This  was  a  part  of  the 
res  gcstw,  and  for  that  reason  was  competent  evidence. 

Dr.  Miller,  a  physician  and  surgeon,  was  called  to  see 
Oyster  shortly  after  the  accident,  and  during  the  same 
night.  The  witness  was  permitted  to  ansAver  but  two 
questions,  to  which  objections  had  been  interposed  by 
counsel  for  defendant,  which  questions,  with  the  objec- 
tions, and  the  answers  made  by  the  Avitness  follow: 

Q,  What  condition  did  you  find  Mr.  Oyster  in? 

Defendant  objects,  as  immaterial  under  the  issues 
joined.    Overruled.    Exception. 

A.  I  found  him  prostrate  from  an  injury. 

Q.  What  sort  of  an  injury? 

Defendant  objects,  as  immaterial  under  the  issues 
joined.    Overruled.    Defendant  excepts. 

A.  He  had  a  fracture  of  the  small  bone  of  the  left  leg. 
as  well  as  extensive  injuries  to  the  soft  tissues  and  mus- 
cles and  flesh. 

The  witness  further  testified,  without  objection,  that 
he  remained  with  the  patient  continuously,  and  rendered 
him  i)roper  and  necessary  medical  treatment,  until  death, 
and  that  Oyster  died  from  the  shock  resulting  from  the 
injury. 

Mrs.  Oyster  testified  that  she  arrived  at  Holdrege  the 
morning  after  the  accident  and  remained  with  her  hus- 
band until  the  evening  of  July  31,  Avhen  he  died.  She 
testified,  against  objection  of  defendant,  that  she  found 
her  husband  "just  resting.  lie  had  not  roused  up  from 
the  accident,  but  did  in  a  very  few  minutes." 

It  requires  one  with  a  keener  perception  than  the  writer 
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possesses  to  discover  any  prejudicial  error  in  all  this  tes- 
timony, which  merely  showed  the  extent  of  decedent's 
injuries  and  how  they  occurred.  The  testimony  did  not 
unduly  tend  to  excite  the  sympathy  of  the  jury. 

Some  of  the  instructions  to  the  jury  given  by  the  court 
at  the  request  of  the  plaintiff  are  assailed  as  being  erro- 
neous. In  the  first  three  of  these  instructions  the  jury 
were  told,  in  substance,  that  it  was  the  duty  of  the  de- 
fendant to  use  all  reasonable  care  and  foresight  to  pro- 
vide such  lights  and  signals  for  the  switches  as  w^ere 
necessary  and  reasonable  for  the  safety  of  Oyster  in  the 
prosecution  of  his  duties,  and  to  exercise  all  reasonable 
care  in  inspecting  and  keeping  in  proper  order  and  con- 
dition for  use  its  lights,  lanii>s,  signals,  and  switches. 
The  vice  imputed  to  these  instructions  was  that  they  did 
not  inform  the  jury  what  constituted  reasonable  care. 
If  the  defendant  desired  the  jury  to  be  advised  upon  that 
point,  it  should  have  tendered  an  appropriate  instruc- 
tion, and  requested  the  court  to  give  it.  Not  having  done 
so,  it  cannot  predicate  error  upon  the  failure  of  the  court 
to  define  what  constituted  reasonable  care.  (Oennaii 
Nat.  Bank  of  Hastinys  r.  Leonard^  40  Neb.  676;  Barr  v.  City 
of  Omaha,  42  Neb.  341;  Gran  v.  Houaton,  45  Neb.  813; 
Carter  White  Lead  Co.  v.  Kinlin,  47  Neb.  409;  Ferguson  v. 
State,  52  Neb.  432.) 

Instruction  No.  4,  given  at  the  request  of  plaintiff  be- 
low, reads  thus:  "You  are  instructed  that  the  said  Gran- 
ville R.  Oyster  was  not  obliged  to  kpow  or  inquire  be- 
forehand whether  or  not  the  switch  was  properly  placed, 
and  whether  or  not  the  proper  lights  and  signals  had 
been  placed,  but  in  the  absence  of  absolute  knowledge 
to  the  contrary  he  had  the  right  to  assume  that  all  that 
could  reasonably  be  done  to  render  the  roadway  safe 
had  been  done;  there  is  an  implied  undertaking  or  obliga- 
tion on  the  part  of  the  defendant  with  its  employes  to 
see  that  all  that  can  reasonably  be  done  to  make  the 
road  safe  had  been  done.''  By  this  instruction  the  court 
did  not  purport  or  attempt  to  state  principles  which 
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should  guide  the  jury  in  the  determination  of  every  feat- 
ure of  the  case,  but  merely  stated  to  the  jury,  in  a  gen- 
eral way,  the  obligations  and  duties  resting  upon  the 
master  relative  to  the  furnishing  of  its  employ^  with 
reasonably  safe  appliances  for  the  performance  of  his 
duties,  and  that  such  employ^  had  the  right  to  assume, 
in  the  absence  of  the  want  of  knowledge  to  the  contrary, 
that  the  master  has  done  all  that  could  reasonably  be  re- 
quired of  him  in  that  regard.  So  far  as  the  instruction 
went  the  correct  rule  was  enunciated  therein.  It  did  not 
purport  to  treat  of  the  question  of  contributory  negli- 
gence. That  feature  of  the  case  was  fully  covered  by 
other  instructions  in  a  more  favorable  way  to  the  de- 
fendant than  the  law  and  facts  warranted.  The  fourth 
instruction  did  not  make  it  the  absolute  duty  of  the  de- 
fendant to  provide  a  safe  road-bed  and  appliances.  It 
obliged  the  company  only  to  exercise  reasonable  care  in 
that  regard,  and  this  the  law  required.  The  rule  is  that 
instructions  must  be  construed  together,  and  when  thus 
interpreted  they  properly  state  the  law,  error  cannot  be 
predicated  thereon.  This  principle  has  been  so  fre- 
quently stated  by  this  court  as  to  make  the  citation  of  the 
authorities  in  support  thereof  superfluous.  It  is  said,  in 
argument,  that  the  instruction  quoted  abrogated  and 
nullified  the  rule  promulgated  by  the  company  for  .the 
guidance  of  Oyster,  the  observance  of  which  on  his  part 
would  have  saved  his  life.  There  are  two  answers  to  this 
contention.  The  decedent  was  not  bound  by  the  rule  in 
question,  since  it  was  not  shown  that  knowledge  thereof 
was  ever  brought  home  to  him.  Again,  by  the  third  in- 
struction given  at  the  request  of  the  defendant  the  jury 
were  informed  that  if  the  accident  was  occasioned  by 
reason  of  Oyster  disregarding  a  rule  of  the  company,  the 
plaintiff  could  not  recover.  It  follows  that  the  defend- 
ant was  not  prejudiced  by  the  giving  of  the  fourth  in- 
struction. 

In  the  sixth  instruction  the  jury  were  told  "that  it  was 
the  duty  of  the  defendant  company  to  provide  the  said 
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Gi'aiiville  R.  Oyster  with  a  reasonably  safe  and  clear 
road-bed  upon  which  to  operate  said  engine  and  train; 
and  further,  that  the  said  Granville  R.  Oyster  had  a  right 
to  rely  on  the  defendant's  performing  its  duty  in  that 
regard,  and  if  the  defendant  faih^d  in  this  duty  it  would 
be  liable  to,  and  your  verdict  should  be  for,  the  plain- 
tiff, unless  you  find  that  the  said  Granville  R.  Oyster 
knew  that  said  road-bed  was  unsafe,  or  that  the  same  was 
not  clear  in  the  manner  in  which  it  was  usually  operated, 
or  that  he  was  negligent  or  careless  in  the  operation  of 
said  engine  and  train."  We  agree  with  counsel  for  de- 
fendant that  the  instruction  was  clearly  erroneous,  since 
it  imposed  upon  the  company  the  absolute  duty  of  pro- 
viding a  reasonably  safe  and  clear  road-bed,  while 
it  owed  no  such  obligation  to  its  employcl'^s.  All  that  the 
law  r(»quired  of  it  was,  and  the  correct  rule  was  also 
stated  in  the  fourth  instruction  alr(*ady  quoted,  that  the 
defendant  was  required  only  to  exercise  reasonable  and 
ordinary  care  to  furnish  a  reasonably  safe  and  clear  road- 
way for  the  use  of  its  employes.  Under  this  instruction, 
if  the  defendant  had  not  been  guilty  of  negligence,  but 
had  exercised  reasonable  care  in  the  premises,  and  the 
accident  had  occurred  by  reason  of  its  road-bed  having 
become  recinitly  unsafe,  it  made  the  company  liable.  The 
defendant  is  held  accountable  for  the  negligent  perform- 
ance of  a  duty,  and  the  failure  to  exercise  reasonable  and 
ordinary  care  and  diligence  in  furnishing  its  emi}loyes 
reasonably  safe  road-bed  and  appliances  for  the  opera- 
tion of  its  trains.  {Kunsim  Vitjf  c£  i^  K.  Co.  v.  Rifon,  59 
Am.  &  Eng.  R.  (^as.  [Kan.]  13();  SL  Louis.  L  M.  d  S.  R.  Co. 
V.  Nceilham,  09  Fed.  Rep.  823;  Luws  r.  City  of  Milwaukee,  70 
N.  W.  Rep.  [Wis.]  1005.)  The  instruction  under  consid- 
eration purported  to  cover,  the  entire  case.  It  told  the 
jury,  if  they  found  certain  things  to  exist,  then  the  plain- 
tiff was  entitled  to  a  verdict;  hence  the  vice  in  this  in- 
struction was  not,  and  could  not  be,  cured  by  other  por- 
tions of  the  charge.  {Farmers  Bank  r,  HarRhman^  33  Neb. 
445;  First  Nat.  Bank  of  Denver  v.  Ijoinry,  30  Neb.  290;  Barr 
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V.  State,  45  Neb.  458;  Metz  v.  State,  46  Neb.  547.)  My 
associates  are  of  the  opinion  that  the  error  was  not  preju- 
dicial, since  no  other  verdict  would  have  been  justified 
by  the  evidence.  To  this  view  the  writer,  reluctantly, 
yields  his  assent 

The  record  shows  that  during  an  intermission  of  the 
court  certain  jurors  in  the  case  visited  and  examined  the 
locality  of  the  track,  switch,  and  appliance  at  the  scene 
of  the  accident,  after  which  they  returned  to  the  court- 
room and  the  trial  proceeded  without  the  defendant 
having  knowledge  of  the  occurrence.  This  was  a  gross 
irregularity  on  the  part  of  the  jurors,  but  not  sufficient 
to  cause  the  verdict  to  be  set  aside,  for  reasons  now  to 
be  stated.  The  rule  is  that  jurors  must  base  their  find- 
ings upon  the  evidence  adduced  on  the  trial,  and  may 
not  make  an  inspection  of  the  locus  in  quo,  unless  a  view 
is  authorized  by  the  trial  court.  If  a  juror  of  his  own 
accord,  and  without  permission,  visits  and  makes  an  in- 
spection of  the  premises,  or  thing  in  dispute,  it  may  be 
sufficient  cause  for  vacating  the  verdict,  but  it  will  not 
have  that  effect  if  it  is  plain  that  such  examination  was 
not  influential  in  obtaining  the  verdict.  As  stated  by 
Start,  J.,  in  considering  the  same  question  in  Ixush  v.  St. 
Paul  City  R,  Co.,  72  N.  W.  Rep.  [Minn.]  733:  "Not  every 
unauthorized  view  of  the  locus  in  quo  will  require  the  set- 
ting aside  of  a  verdict.  Considerations  of  practical 
justice  forbid  it.  It  would  be  an  injustice  to  deprive  an 
innocent  party  of  his  verdict  simply  because  there  was  a 
casual  inspection  of  the  premises  by  some  of  the  jurors, 
or  because  they  were  familiar  with  them.  If  verdicts 
were  set  aside  for  such  reasons,  there  would  be  no  rea- 
sonable limits  to  litigation,  especially  in  cities  where  the 
opportunities  are  great  for  jurors  to  personally  view  the 
locality  of  the  accident  under  consideration.  ♦  •  * 
This  rule  must  be  given  a  reasonable  operation,  and  not 
applied  where  there  is  only  a  possibility  that  the  result 
was  influenced  by  the  alleged  misconduct,  but  is  to  be 
applied  where  the  court  cannot  determine  with  any 
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reasonable  certainty  whether  the  result  was  affected  or 
not."  In  the  case  at  bar  there  is  no  claim  made  that  the 
plaintiff  was  guilty  of  any  misconduct  in  the  matter.  It 
is  not  even  suggested  that  she  had  any  knowledge  of  the 
intended  action  of  the  jurors.  There  was  no  conflict  in 
the  eyidence,  so  that  a  view  of  the  place  of  the  accident 
would  assist  those  making  it  to  apply  the  evidence  or 
determine  the  credibility  of  the  witnesses.  It  fully  ap- 
pears from  the  record  that  a  view  at  the  time  it  was  taken 
could  have  been  of  no  practical  assistance  in  reaching  a 
conclusion.  It  could  not  have  influenced  or  affected  the 
result.    It  follows  that  the  judgment  should  be 


Affirmed. 


C.  M.  WiTTSTRUCK  ET  AL.,  EXECUTORS,  V.  E.  A.  TeMPLB. 
Filed  Febbuart  23,  1899.    No.  8738. 

1.  Dormant  Judgments:  Revivob:  Presumption.    The  lapse  of  four- 

teen years  after  the  entry  of  a  judgment  and  before  a  proceed- 
ing" to  revive  is  instituted,  without  issiiance  of  an  execution, 
raises  the  presumption  of  payment.  This  presumption,  how- 
ever, is  not  conclusive,  but  may  be  overcome  by  proof  that  the 
judgment  has  never  been  paid. 

2.  :   :   .    The  presumption  of  payment  arising  by 

the  lapse  of  time  cannot  be  invoked  by  the  judgment  debtor 
when  he  has  not  tendered  the  issue  of  payment  in  the  proceed- 
ing to  revive. 

3.  Summons:  Service.    A  summons  must  be  served  by  delivering  a 

copy  thereof  to  the  defendant  personally,  or  by  leaving  a  copy 
for  him  at  his  usual  place  of  residence.  Service  by  leaving  a 
copy  for  him  at  his  usual  place  of  business  is  insufficient  to  con- 
fer jurisdiction  over  his  person. 

4, :    Return:    Amendment.    The   permission   to   an   officer  to 

amend  his  return  on  a  summons  is  not  equivalent  to  an  actual 
amendment. 

6.  Dormant  Judgments:  Revivor:  Jurisdiction.  In  a  proceeding  to 
revive  a  dormant  judgment  the  defendant  may  interpose  as  a 
defense  that  such  judgment  is  void  on  the  ground  that  the  court 
entering  it  had  no  jurisdiction  over  his  person. 
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«.  Chunmons:  Return:  Amendment.  The  granting"  of  permission  to 
a  sheriff  to  amend  his  return  on  a  process  to  conform  to  the 
facts,  upon  proper  showing  and  notice,  is  discretionary  with 
the  trial  court. 

Error  from  the  difttrict  court  of  Lancaster  county. 
Tried  below  before  Holmes,  J.    lienrsvd. 

WUlard  E.  Stcicart,  for  plaintiffs  in  error. 
Steams  d  Tyrrell,  contra. 

NORVAL,  J. 

It  is  sought  by  this  proceeding  to  review  an  order  of 
the  court  below  reviving  a  dormant  judgment.  On  June 
1,  1881,  Edward  A.  Temple  obtained  a  judgment  in  the 
district  court  of  Lancaster  county  against  Frank  G.  Witt- 
struck  for  the  sum  of  1^248.98,  and  costs  of  suit.  On  mo- 
tion of  plaintiff,  accompanied  by  tlu*  affidavit  of  his  coun- 
sel, setting  forth  the  n^covery  of  the  judgment  for  the 
sum  stated  above,  and  that  the  judgment  liad  become 
dormant  by  the  lapse  of  time,  but  was  wholly  unpaid, 
the  court  made  a  conditional  order  of  revivor,  returnable 
in  three  days  after  service  thereof,  and  afterwards  a  hear- 
ing was  had,  and  the  conditional  order  was  made  abso- 
lute against  Charles  M.  AVittstruck  and  J.  If.  Wittstruck, 
as  executors  of  the  estate  of  Frank  G.  Witts^truck,  de- 
ceased, who  prosecute  this  error  proceeding. 

The.  order  of  revivor  is  assailed  on  various  grounds; 
among  others,  that  the  lapse  of  foui-teen  years  between 
the  rendition  of  the  judgment  and  the  application  for 
the  order  of  i-evivor  raises  the  presumption  of  payment, 
which  was  not  overthrown  by  the  proofs  adduced  on  the 
hearing.  It  is  true  that  the  lapse  of  so  many  years  be- 
tween the  entry  of  the  judgment  and  the  proceeding  to 
revive  the  same,  without  the  issuance  of  an  execution, 
raises  the  presumjjtion  of  payment  and  satisfaction  of 
the  judgment.  (Wriffht  r.  Hnrct,  10  N(4).  192;  Ifniitcr  i\ 
Leahpy  18  Neb.  80;    (Jarrlmn  v,  Aultman,  20   Xeb.  311; 
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Creighton  v.  Ooruniy  23  Neb.  503.)  This  presumption  is 
not,  however,  conclusive,  but  may  be  overcome.  The 
motion  and  affidavit  filed  by  the  judgment  creditor  to 
revive  state  that  the  judgment  is  wholly  unpaid,  and 
this  averment  was  not  put  in  issue  by  any  plea  or  evi- 
dence. The  question  of  payment  was  not  an  issue  before 
the  district  court.  Had  the  payment  of  the  judgment 
been  pleaded,  then,  under  the  foregoing  authorities,  the 
presumption  of  payment  arising  from  the  lapse  of  time 
would  have  defeated  the  proceeding  to  revive,  unless  the 
judgment  creditor  had  overcome  such  presumption  by 
proof  that  the  judgment  had  never  been  paid.  It  de- 
volved upon  those  resisting  the  order  of  revivor  to  tender 
the  issue  of  payment  by  proper  plea,  and  not  having  done 
so,  the  averments  in  the  motion  to  revive  and  the  affidavit 
filed  in  "support  thereof  "that  the  judgment  is  wholly 
unpaid"  were  confessed. 

Another  argument  is  that  the  face  of  the  record  dis- 
closes that  the  court  had  no  jurisdiction  over  the  person 
of  F.  G.  Wittstruck  to  render  the  judgment  against  him 
which  is  sought  to  be  revived  herein.  He  made  no  ap- 
pearance in  the  action.  The  return  of  the  sheriff  on.  the 
summons  states  that  the  writ  was  served  "on  the  within 
named  Frank  G.  Wittstruck,  by  leaving  at  his  usual 
place  of  business,  in  Firth,  a  true  and  certified  copy  of 
the  same,  with  all  the  indorsements  thereon."  Section 
69  of  the  Code  of  Civil  Procedure  requires  that  "the 
service  shall  be  by  delivering  a  copy  of  the  summons 
to  the  defendant  personally,  or  by  leaving  one  at  his 
usual  place  of  residence,  at  any  time  before  the  return 
day."  By  section  25  of  the  same  Code  service  in  an  action 
against  a  partnership  or  firm  may  be  made  by  copy  left 
at  the  usual  place  of  business.  {Ruth  v.  Loicrey,  10  Neb. 
263;  Rosenhaum  v.  Hay  den,  22  Neb.  744;  11  err  on  v.  ColCy 
25  Neb.  692.)  The  action  was  not  against  a  firm  or 
association  of  persons,  nor  was  the  defendant  Frank  G. 
Wittstruck  sued  as  being  a  member  of  a  partnership; 
hence  summons  could  not  be  legally  served  upon  him  by 
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leaving  a  copy  at  his  usual  place  of  business.  Service 
could  only  be  made  by  delivering  a  copy  to  him  person- 
ally, or  by  leaving  one  at  his  usual  place  of  residence. 
(AuWnan  v.  Stelnauy  8  Neb.  109.)  It  is,  therefore,  very  evi- 
dent from  the  return  made  by  the  sheriff  to  the  summons 
that  it  was  insufficient  to  confer  jurisdiction  upon  the 
court  to  pronounce  any  judgment  against  the  defendant. 
It  is  true  permission  was  granted  the  sheriff,  during  the 
pendency  of  the  proceeding  to  revive,  to  amend  his  re- 
turn on  the  summons  so  as  to  show  that  the  writ  was 
served  by  leaving  a  copy  at  the  usual  place  of  residence 
of  the  defendant  Frank  G.  Wittstruck;  but  no*  amend- 
ment of  the  return  was  in  fact  ever  made  by  the  officer. 
The  permission  to  amend  was  not  equivalent  to  an  actual 
amendment  of  the  return  of  the  summons,  no  more  than 
would  the  granting  of  authority  to  a  party  to  amend  his 
pleading  constitute  an  amendment  thereof.  .The  judg- 
ment rendered  upon  the  service  of  the  summons  by  copy 
left  at  the  defendant's  usual  place  of  business  was  with- 
out jurisdiction  and  void.  This  fact  was  sufficient  to  de- 
feat a  revivor  of  the  judgment.  {Eneivald  v.  Olseriy  39 
Neb.  59;  Hayncs  v.  Aidtnmt,  36  Neb.  257.) 

Complaint  was  made  because  authority  was  granted 
the  sheriff  to  amend  his  return  on  the  summons  to  con- 
form to  the  facts.  There  was  a  conflict  in  the  evidence 
adduced  on  the  question  whether  the  place  where  copy 
of  the  summons  was  left  by  the  sheriff  for  the  defendant 
was  the4atter's  place  of  business  or  usual  place  of  resi- 
dence. The  court  below  merely  sustained  the  motion  to 
amend  the  return,  but  did  not  direct  what  the  officer 
should  insert  in  his  return  as  an  amendment.  If  the  re- 
turn did  not  speak  the  truth,  or  the  facts  completely,  it 
was  the  duty  of  the  court,  upon  proper  showing  and  no- 
tice, permission  therefor  being  asked,  to  allow  the  sheriff 
to  amend  his  return  so  as  to  make  the  same  conform  to 
the  facts.  {O'Brien  v.  GasUn,  20  Neb.  347;  Shufeldt  i\  Bar- 
lass,  33  Neb.  785;  Phwnix  Ins.  Co.  i\  King,  52  Neb.  5()2.) 
No  abuse  of  discretion  is  shoAvn  in  granting  permission  to 
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make  the  amendment    The  order  of  revivor  is  reversed 
and  the  cause  remanded  for  f urtlier  proceedings. 

Reversed  and  remanded. 


Hose  A  S.  Ballou,  Trustee,  et  al.,  appellees,  v.  Clar- 
^   3JJ.  ENCE  L.  Sherwood  et  al.,  Imi»leaded  with  Gil- 

\^UB  BERT  Blue,  appellant. 

58    aoh 

62    840) 

'  Filed  February  23, 1899.    No.  8734. 

1.  Judicial  Sales:  Appraisement:  Dedtction  of  Liens.    The  provision 

of  the  statute  for  the  deduction  of  prior  liens  in  appraising  l.inds 
for  judicial  sale  is  solely  for  the  benefit  of  the  plaintiff,  and 
the  failure  to  observe  the  law  in  that  regard  cannot  be  succpss- 
fully  urged  by  the  defendant  as  a  ground  for  vacating  the  ap- 
praisement, or  as  an  objection  to  conlirniation. 

2.  :   .     The  appraised  value  of  i^roperty  made  under  an 

order  of  sale  can  only  be  assailed  for  fraud. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Keysor,  J.    Affinncd 

D.  W.  McrrotCy  for  appellant. 

Duffie  &  Yan  Diiscn,  contra. 

NORVAL,  J. 

This  appeal  was  taken  from  an  order  confirming  the 
sale  of  real  estate  by  a  special  master  commissioner  under 
a  decree  of  foreclosure.  The  first  objection  urged 
against  the  sale  is  that  the  amount  of  taxes  against  the 
real  estate  was  not  deducted  in  making  the  appraisement. 
This  point  is  not  available  to  the  appellant,  because  he 
was  not  prejudiced  by  the  omission  to  deduct  from  the 
real  value  of  the  premises  the  amount  of  tax  liens.  Had 
the  deduction  been  made  as  contemplated  by  statute,  the 
interest  of  the  appellant  in  the  property  would  necessarily 
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have  been  appraised  at  a  smaller  sum  than  it  was,  and 
consequently  a  lower  bid  could  hare  been  accepted  at  the 
sale  than  under  the  appraisement  as  made  and  returned. 
The  provision  of  the  statute  for  the  deduction  of  prior 
liens  in  making  the  appraisement  of  lands  for  judicial  sale 
is  for  the  benefit  of  plaintiff  only,  and  the  failure  to  ob- 
serve the  law  in  that  regard  cannot  be  successfully  urged 
by  the  defendant  as  a  ground  for  setting  aside  the  ap- 
praisement, or  as  an  objection  to  confirmation.  {Craig  v. 
Stevenson,  15  Neb.  362;  Smith  v.  Foxirorthif,  39  Neb.  214; 
American  Investment  Co,  v.  McGrregor,  48  Neb.  779.) 

It  is  likewise  insisted  that  a  copy  of  the  appraisement 
was  not  filed  in  the  office  of  the  clerk  of  the  district  court 
before  the  sale  was  advertised.  The  record  shows  that  a 
copy  of  the  appraisement  was  deposited  in  the  clerk's 
office  on  January  28,  1896,  the  very  day  the  property  was 
appraised,  and  that  notice  of  sale  was  not  given  or  pub- 
lished until  three  days  later.  Of  course  no  copies  of 
written  application  for  liens  were  filed  with  the  copy  of 
the  appraisement,  for  the  obvious  reason  no  applications 
for  liens  were  made  by  the  special  master  commissioner. 
But  the  appellant  was  not  prejudiced  by  such  omission, 
or  failure  to  comply  with  the  statute. 

It  is  finally  urged  that  the  valuation  made  by  the  ap- 
praisers is  unjust,  inequitable,  and  far  below  the  real 
value  of  the  property.  No  fraudulent  conduct  was  im- 
puted to  the  persons  making  the  appraisement,  nor  was 
the  value  returned  by  the  appraisers  so  much  below  the 
actual  value  of  the  premises  as  to  raise  the  presumption 
of  fraud.  It  is  the  doctrine  of  this  court  that  the  ap- 
praised value  of  property  made  under  an  order  of  sale  can 
only  be  assailed  for  fraud.  (Vmtght  v.  Foxicorthy,  38  Neb. 
790;  Eckhmd  v.  Willis,  44  Neb.  129;  Kearney  Land  &  Invest- 
ment Co.  V.  Aspinwally  45  Neb.  601.)  Tested  by  this  rule 
the  appraisement  in  the  case  at  bar  must  be  sustained. 
The  order  from  which  the  appeal  was  prosecuted  is 
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Howard  Ciiuuchill  v.  Gkoiuje  M.  Whiti:. 

Filed  February  23, 1899.    No.  8754. 

1.  Infants:  Liability  for  Torts.  An  infant  who  hires  a  team  and 
biig-g^y  for  a  s])OfiruHl  journey,  and  drives  to  another  i>laee  and 
in  a  difl'erent  direction,  takes  upon  himself  all  the  eonseqiiencea 
following"  therefrom.  If  the  team  is  injured  or  the  bug^y  is 
broken  while  being  so  driven,  he  is  liable  iu  damages  for  the  tort, 
and  his  infancy  is  no  protection  to  him. 

e.  Evidence:  Admissions.  Admissions  or  statements  made  by  a  party 
to  a  suit  against  interest  upon  a  material  matter  may  be  proved 
without  laying  the  foundation  required  in  inii>eaching  a  disin- 
terested witness. 


3.  :    llEViEW.     To  obtain  a  revivw  of  the  rulings  of  the  trial 

court  on  the  admission   of  evidence  the  particular  rulings  as- 
sailed must  be  specifically  assigned  iu  the  petition  in  error. 

Error  from  the  district  court  of  Clay  county.  Tried 
below  before  Hastings,  J.    Affirmed. 

Thomas  H.  Matters,  for  plaintiff  in  erro** 

^Villiam  M.  Clarky  contra. 

KORVAL,  J. 

This  was  an  action  by  Goorj^e  M.  White  against  How- 
ard Churchill  to  recover  daiua<»(»s  to  plaintiff's  buggy, 
allegc^d  to  have  been  caused  by  the  wrongful  act  of  the 
defendant.  From  a  judgment  for  $(50  entered  on  a  verdict 
for  plaintiff  tlie  defendant  has  prosecuted  this  error  pro- 
ceeding. 

The  first  assignment  of  error  challenges  the  sufficiency 
of  the  petition  filed  in  the  court  below,  and  upon  which 
the  cause  was  tried.  Plaintiff  for  a  cause  of  action  al- 
leges, in  substance  and  effect,  that  plaintiff  is  engaged  in 
the  livery  business  at  Clay  Center,  furnishing  horses,  har- 
ness, buggies,  etc.,  for  hire  to  those  who  may  desire  the 
same;  that  the  defendant  is  a  minor  of  the  age  of  nine- 
teen years,  residing  v/ith  his  father  near  the  town;  that 
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on  October  23,  1894,  defendant  hired  from  plaintiff  a 
livery  rig,  consisting  of  a  span  of  horses,  a  set  of  harness, 
and  a  two-seated  covered  buggy,  to  go  four  or  five 
miles  immediately  south  of  Clay  Center  to  a  dance  at 
the  residence  of  one  A.  R.  Baker,  and  agreed  to  and 
did  pay  plaintiff  as  use  for  said  team,  harness,  and  buggy 
the  sum  of  $1.50;  that  defendant,  after  obtaining  posses- 
sion of  said  rig,  drove  the  same  to  the  town  of  Harvard, 
situate  two  and  one-half  miles  west  and  six  and  one-half 
miles  north  of  Clay  Center,  thence,  after  obtaining  or 
receiving  other  passengers,  he  drove  to  said  Baker's  resi- 
dence, where  he  remained  a  few  minutes  and  drove  the 
rig  with  five  passengers  directly  west  two  and  three- 
fourths  miles,  thence  north  eleven  and  one-half  miles  to 
Harvard,  and  thence  to  Clay  Center;  that  the  defendant, 
while  said  rig  was  in  his  possession,  and  being  driven 
out  of  the  line  of  the  route  from  Clay  Center  to  the  place 
of  the  dance,  and  on  the  return  trip  from  Baker's  to  the 
town  of  Harvard,  permitted  the  buggy  to  upset,  and  the 
team  to  run  several  rods,  thereby  breaking  the  buggy  in 
numerous  places,  described  with  great  particularity  in 
the  petition,  cutting  and  bruising  the  heel  of  one  of  the 
horses;  that  the  team  was  overdriven,  and  that  defend- 
ant drove  the  rig  in  a  direction,  and  used  the  same  for  a 
purpose,  different  than  that  for  which  it  was  hired;  by 
reason  whereof  plaintiff  has  been  damaged  in  the  sum 
of  1100. 

The  contention  of  defendant  below,  plaintiff  herein,  is 
that  the  action  is  founded  upon  a  contract  with  an  in- 
fant, and,  therefore,  no  recovery  against  him  can  be  had. 
While  ordinarily  infants  are  not  liable  on  their  contracts, 
except  for  necessaries, they  are  answerable  for  their  torts. 
In  10  Am.  &  Eng.  Ency.  Law  668,  669,  the  rule  is  stated 
thus:  "An  infant  is  liable  for  all  injuries  to  property  or 
person  wrongfully  committed  by  him.  His  privilege  of 
infancy  is  given  to  him  as  a  shield  and  not  as  a  sword, 
and  it  cannot  be  used  for  protection  against  the  conse- 
quences of  wrongful  acts;  for,  where  civil  injuries  are 
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committed  by  force,  the  intent  of  the  perpetrator  is  not 
regarded.  ♦  ♦  ♦  Although  an  infant  is  liable  for  his 
torts,  he  is  not  liable  for  the  tortious  consequences  of 
his  breach  of  contract.  Whether  the  form  of  the  action 
be  contract  or  tort,  the  infant  cannot  be  held  for  a  mere 
violation  of  contract,  but  the  contract  cannot  avail  if 
the  infant  goes  beyond  the  scope  of  it.  The  tort  must 
be  a  distinct  and  substantive  wrong  in  itself,  even  though 
it  grow  out  of  a  contract,  to  make  the  infant  liable.  The 
contract  must  be  generally  put  in  proof  to  support  the 
action,  but  that  is  because  the  tort,  inasmuch  as  it  is  com- 
mitted by  departing  from  the  terms  of  the  contract,  can- 
not be  shown  without  showing  the  contract  and  not  be- 
cause the  contract  is  otherwise  involved."  The  text  is 
abundanth'  sustained  by  judicial  decisions.  Although 
no  recovery  can  be  had  against  an  infant  for  a  breach  of 
contract,  the  principle  is  well  recognized,  and  has  been 
often  applied,  that  he  is  liable  for  a  tort  committed  by 
him,  notwithstanding  it  may  have  arisen  out  of,  or  in 
some  way  may  have  been  connected  with,  a  contract 

In  Fitts  V.  Hall,  9  N.  H.  44,  Parker,  O.  J.,  observed: 
"The  principle  to  be  deduced  from  these  authorities  seems 
to  be  that  if  the  tort  or  fraud  of  an  infant  arises  from  a 
breach  of  contract,  although  there  may  have  been  false 
representations  or  concealment  respecting  the  subject- 
matter  of  it,  the  infant  cannot  be  charged  for  this  breach 
of  his  promise  or  contract,  by  a  change  of  the  form  of 
action.  But  if  the  tort  is  subsequent  to  the  contract,  and 
not  a  mere  breach  of  it,  but  a  distinct,  willful,  and  posi- 
tive wrong  of  itself,  then,  although  it  may  be  connected 
with  a  contract,  the  infant  is  liable." 

In  Frccnuui  v.  Boland,  14  R.  I.  39,  it  was  held  that  where 
an  infant  hires  a  horse  and  buggy  of  a  keeper  of  a  livery 
stable  to  go  to  a  designated  place,  and  drives  beyond  the 
place  or  in  another  direction  and  injures  the  horse,  the 
infant  is  liable  therefor.  To  the  same  effect  are  Homer 
V.  Thxdng,  3  Pick.  [Mass.]  492;  Rotcli  v.  Haiccs,  12  Pick. 
[Mass.]  136;  Hall  v.  Corcoran^  107  Mass.  251;  Fish  v.  Ferris^ 
3  E.  D.  Smith  [N.  Y.]  565. 
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In  Tatcne  v.  Wilq^,  23  Vt.  355,  an  infant  who  hired  a 
horse  to  drive  to  an  agreed  place  twenty-three  miles  dis- 
tant, returned  by  a  circuitous  route  which  nearly  doubled 
the  distance,  and  stopped  at  a  house  on  the  way,  leaving 
the  horse  standing  out  of  doors  during  the  night  without 
food,  and  it  died  from  overdriving  and  exposure.  It  was 
decided  that  the  infant  w^as  liable  in  damages,  by  reason 
of  his  having  departed  from  the  object  of  his  bailment. 
Redfleld,  J.,  in  delivering  the  unanimous  opinion  of  the 
court,  said:  "So  long  as  the  defendant  kept  within  the 
terms  of  the  bailment,  his  infancy  was  a  protection  to 
him,  whether  he  neglected  to  take  proper  care  of  the 
horse,  or  to  drive  him  moderately.  But  when  he  departs 
from  the  object  of  the  bailment,  it  amounts  to  a  conver- 
sion of  the  property,  and  he  is  liable  as  much  as  if  he  had 
taken  the  horse  in  the  first  instance  without  permission. 
And  this  is  no  hardship;  for  the  infant  as  well  knows  that 
he  is  perpetrating  a  positive  and  substantial  wrong  when 
he  hires  a  horse  for  one  purpose  and  puts  him  to  another, 
as  he  does  when  he  takes  another's  property  by  way  of 
trespass."  This  case  was  cited  by  the  same  court,  and 
the  principle  applied,  in  Raif  v.  Ttthhs,  50  Vt.  688. 

Eaton  V.  Hilly  50  N.  H.  235,  was  an  action  against  an  in- 
fant to  recover  damages  for  having  so  carelessly  and  im- 
moderately driven  plaintiff's  horse,  which  he  had  hired, 
as  to  cause  the  animal's  death.  The  plea  was  infancy. 
Bellows,  C.  J.,  in  passing  upon  the  question,  employed 
the  language  following:  "We  think,  then,  that  the  doc- 
trine is  well  established,  that  an  infant  bailee  of  a  horse 
is  liable  for  any  positive  and  willful  tort  done  to  the  ani- 
mal distinct  from  a  mere  breach  of  contract,  as  by  driving 
to  a  place  other  than  the  one  for  which  he  is  hired,  re- 
fusing to  return  him  on  d  i  and  after  the  time  has  ex- 
pired, willfully  beating  him  to  death,  and  the  like;  so  if 
he  willfully  and  intentionally  drive  him  at  such  an  im- 
moderate speed  as  to  seriously  endanger  his  life,  knowing 
that  it  will  do  so.  *  *  *  In  all  these  cases  it  may  be 
urged  that  the  law  implies  a  promise,  on  the  part  of  the 
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bailee,  to  drive  the  horse  only  to  the  appointed  place,  to 
return  him  at  the  end  of  the  journey,  not  to  abuse  him 
or  drive  him  immoderately,  and  that  a  failure  in  either 
respect  is  merely  a  breach  of  contract.  So  it  might  be 
said  that  the  law  would  raise  a  promise  not  to  kill  him; 
and  yet  no  one  would  fail  to  see  that  to  kill  him  willfully 
would  be  a  positive  act  of  trespass,  for  which  an  infant 
should  be  liable  the  same  as  if  there  were  no  contract. 
*  *  *  When  the  infant  stipulates  for  ordinary  skill  and 
care  in  the  use  of  the  thing  bailed,  but  fails  from  want  of 
skill  and  experience,  and  not  from  any  wrongful  intent,  it 
Is  in  accordance  with  the  policy  of  the  law  that  his  privi- 
lege, based  upon  his  want  of  capacity  to  make  and  fully 
understand  such  contracts,  should  shield  him.  ♦  ♦  ♦ 
But  when,  on  the  other  hand,  the  infant  wholly  departs 
from  his  character  of  bailee,  and  by  some  positive  act 
willfully  destroys  or  injures  the  thing  bailed,  the  act  is 
in  its  nature  essentially  a  tort,  the  same  as  if  there  had 
been  no  bailment,  even  if  assumpsit  might  be  maintained 
in  case  of  an  adult,  on  a  promise  to  return  the  thing 
safely."  In  the  case  in  hand  the  petition  discloses,  an<l 
the  evidence  adduced  by  plaintiff  on  the  trial  tends 
strongly  to  establish,  that  the  tort  of  the  defendant  was 
not  committed  under  the  contract,  but  by  absolutely 
abandoning  or  disregarding  it,  or  in  departing  from  the 
terms  thereof.  The  petition  is  not  framed  upon  the 
theory  of  a  breach  of  contract,  but  for  the  tort,  and  con- 
tains sufficient  averments  to  constitute  a  cause  of  action, 
notwithstanding  the  infancy  of  the  defendant. 

The  seventh  instruction  is  criticised,  which  reads  as 
follows:  "You  are  instnicted,  gentlemen,  that,  so  far  as 
this  case  is  concerned,  the  infancy  of  the  defendant  does 
not  affect  the  liability.  The  rule  that  one  who  hires  prop- 
erty of  this  kind  for  one  purpose  and  uses  it  for  another 
or  different  purpose  from  that  contemplated  by  the  par- 
ties in  the  contract  of  hiring  is  liable  for  any  harm  that 
may  happen  it  while  he  is  so  using  it,  applies  to  minors 
as  well  as  to  adults,"    This  instruction  harmonizes  with 
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the  views  which  we  have  already  expressed  and  is  within 
the  doctrine  announced  in  the  cases  cited  above.  This 
portion  of  the  charge  did  not  withdraw  from  the  consider- 
ation of  the  jury  whether  or  not  the  defendant  used  the 
team  and  buggy  for  a  purpose  different  from  that  con- 
templated by  the  contract  of  hiring.  Such  question  was 
fairly  submitted  to  the  jury  by  other  instructions,  which 
expressly  advised  the  jury  there  could  be  no  recovery  if 
the  defendant  did  not  hire  the  property  for  a  specific  and 
designated  trip,  or  route  of  travel,  or  to  drive  to  a  specific 
place.  Under  the  theory  of  neither  party  was  the  infancy 
of  the  defendant  material,  or  an  important  consideration, 
since  it  'could  not  influence  the  decision  either  way.  If 
the  team  was  hired  to  drive  to  Mr.  Baker's,  as  plaintiff 
insisted  was  the  agreement  of  the  parties,  then  it  was 
driven  nearly  fifty  miles,  instead  of  ten  miles,  the  dis- 
tance from  Clay  Center  to  Baker's  and  return  by  the  usual 
route  of  travel. 

It  is  insisted  that  error  was  committed  in  admitting 
the  testimony  of  J.  M.  Lyons,  George  Nye,  Robert  Stew- 
art, Thomas  Stewart,  George  M.  White,  and  Snyder 
White.  The  defendant  on  the  trial  testified  that  there 
was  no  agreement  when  the  team  was  hired  that  it  was 
to  be  driven  from  Clay  Center  to  Baker's  to  a  dance.  The 
testimony  of  the  persons  named  above  was,  to  the  effect, 
that  the  defendant,  when  a  witness  for  himself  before  H. 
C.  Palmer,  a  justice  of  the  peace  of  Clay  county,  in  a 
criminal  prosecution  against  said  Churchill  stated  he 
hired  the  team  and  buggy  to  go  to  Baker's  four  or  five 
miles  south  of  the  place  of  hiring.  It  is  urged  that  the 
testimony  of  said  witnesses  was  impeaching  in  its  char- 
acter, and  was  improperly  admitted,  because  no  legal 
foundation  therefor  had  been  laid.  In  the  case  in  hand 
the  following  question  was  propounded  to  the  defendant 
on  cross-examination  by  counsel  for  plaintiff:  "I  will 
ask  you  to  state  if  you  did  not  swear  in  the  lower  court, 
before  H.  C.  Palmer,  justice  of  the  peace  in  the  town  of 
Sutton,  Nebraska,  on  the  8th  day  of  December,  1894,  in 
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the  case  wherein  the  state  of  Nebraska  was  plaintiff  and 
Howard  Churchill  was  defendant,  that  you  hired  the 
team  and  buggy  to  go  south  of  Clay  Center  four  or  five 
miles  to  Baker's  to  a  dance."  The  answer  made  to  this 
question  was,  "No,  sir;  I  did  not."  It  was  subsequent  to 
the  propounding  of  said  interrogatory,  and  the  taking  of 
the  answer  thereto,  that  the  admissions  or  statements  of 
the  defendants  were  proven.  It  is  not  necessary  to  decide 
whether  the  foundation  attempted  to  be  laid  would  have 
been  sufficient  to  admit  impeaching  testimony  had 
Churchill  been  merely  a  disinterested  witness  and  not  a 
party  to  the  present  litigation,  since  the  testimony  was 
competent  as  an  admission  against  the  interest  of  a  party 
to  the  record.  It  is  true  one  of  the  modes  of  impeaching 
a  witness  is  by  showing  that  he  has  made  statements 
out  of  court  at  variance  with  his  testimony,  and  that  the 
same  rule  may  be  applied  to  a  party  to  the  action,  but  it 
is  equally  well  settled  that  the  admissions  or  statements 
of  a  litigant  against  interest,  made  out  of  court  or  upon 
a  former  trial  relating  to  a  material  matter,  may  be 
proved  without  laying  the  foundation  i-equired  in  im- 
peaching a  disinterested  witness.  {Bartlett  v.  Clkcesc- 
brouyhy  32  Neb.  341;  (rcnmin  Nat.  Bank  of  Ilastiiigs  v. 
Ijfonard,  40  Neb.  678.)  There  is  no  error  in  admitting  the 
testimony  to  which  objection  has  been  interposed. 

In  the  brief  of  defendant  below  complaint  is  made  of 
the  receipt  as  evidence  of  plaintiff's  Exhibit  1  and  testi- 
mony offered  by  the  same  party  relative  to  the  measure 
of  damages  "found  on  pages  (>,  7, 1(5,  2(>,  36,  38,  50,  56,  and 
59  of  the  bill  of  exceptions."  The  second  assignment  of 
the  petition  in  error  states:  "The  court  erred  in  admitting 
all  evidence  on  the  part  of  the  plaintiff  over  the  objection 
of  the  defendant,  to  which  exceptions  were  there  and 
then  duly  taken."  There  is  no  other  assignment  in  the 
petition  in  error  which  in  any  manner  attempts  to  pre- 
sent the  rulings  of  the  court  on  th^  admission  of  evidence, 
and  the  assignment  quoted  is  entirely  too  general  and  in- 
definite to  make  available  on  review  the  decision  of  the 
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trial  court  on  the  admission  of  proofs  relative  to  the 
measure  of  damages.  This  court  has  said  that  errors 
must  be  specifically  assigned  in  the  petition  in  error  or 
they  will  be  disregarded.  {Cortclt/ou  r.  MahenAO  Neb.  512; 
Hedrick  r.  HirauHi*,  42  Neb.  485;  Bloedel  i\  Zimmerman,  41 
Neb.  695;  City  of  Omaha  v.  Richanh,  49  Neb.  224.)  No 
reversible  error  being  disclosed,  the  judgment  is  accord- 

Affirmed. 


Charles  Shiverick  &  Company  y.  R.  J.  Gunning 

Company.  \m   wl 

Filed  February  23, 1899.    No.  8701 

1.  Birecting  Verdict.     Where  only  one  conclusion  can  be  drawn  from 

the  evidence,  the  court  may  direct  a  verdict  consistent  there* 
with. 

2.  Party  Walls:  Status  of  Ow?:er8.    Owners  of  a  party  wall,  built 

at  joint  expense,  are  not  tenants  in  common,  but  each  owns  in 
severalty  the  part  thereof  situated  on  his  own  land,  with  an 
easement  of  support  from  the  other  part. 

3.  Trespass.     Where  one  enters  upon  the  premises  of  another  and 

obliterates  a  display  advertisement,  he  is  liable  to  the  owner 
for  the  costs  and  expenses  of  replacing*  or  restoring  the  sign 
to  its  former  condition. 

4.  Instructions:   Review.    It   is  not   error  to  refuse  an   instruction 

which,  in  its  theory,  has  no  support  in  the  proof  adduced. 

5.  :  .     A  party  cannot  predicate  error  upon  an  instruction 

which  is  in  harmony  Avith  one  which  was  gi\en  at  his  own  re- 
quest. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Hoi'KWEI.l,  J.    Affinmd. 

Hall  d  MvCuUiH'h,  for  plaintiffs  in  error 

References  as  to  the  proper  use  of  party  walls:  Mihie^f^ 
Appeal,  81  Pa.  St.  54;  YoUmer's  Apptal,  61  Pa.  St.  118; 
Sullivan  t\  Graff orty  35  la.  531;  Daiunhaticr  v.  Divine j  51 
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Tex.  480;  Oibson  v.  Eoldm,  115  111.  199;  Hendricks  v.  Stark, 
37  N.  Y.  106;  Andrea  v,  Haseltine,  58  Wis.  395. 

N.  II.  Tunnicliff  and  Elmer  E.  Thojnas,  contra. 

References  as  to  the  law  of  party  walls:  Maits  r. 
Hawkins,  5  Tan.  [Eng.]  20;  Hoffman  v.  Kuhn,  57  Miss. 
746,  750;  Andixa  v.  Hasvltine,  58  Wis.  395;  V^'olfe  v.  Frost, 
4  Sandf.  Ch.  [N.  Y.]  72*;  Partridge  v,  Oilbert,  15  N.  Y. 
601;  Burton  v.  Moffitt,  3  Ore.  29;  liloch  v.  Isham,  92  Am. 
Dec.  [Ind.]  287. 

References  as  to  the  law  of  joint  tenancy:  Phelps  v. 
Jepson,  1  Ifoot  [Conn.]  48;  City  of  Chicayo  v.  Sheldon,  9 
Wall.  [U.  S.]  50;  Graessle  v.  Carpenter,  70  la.  166;  Vermilya 
V.  Chicago,  .If.  d  S.  P.  li.  Co.,  66  la.  606;  Sabine  d  E.  T.  R. 
Co.  V.  Joachimi,  58  Tex.  456. 

NORVAL,  J. 

The  R.  J.  Gunning  Company,  plaintiff  below,  is  a  cor- 
poration organized  under  the  laws  of  the  state  of  Illinois, 
with  its  principal  office  at  Chicago,  and  engaged  in  the 
business  of  display  advertising,  leasing  walls  in  different 
cities  for  that  purpose.  The  defendants  below,  Charles 
Shiverick  &  Co.,  are  a  partnership  engaged  in  the  furni- 
ture and  carpet  business  in  the  city  of  Omaha,  occupying 
as  lessees  the  four-story  building  situate  on  the  west  one- 
third  of  lot  8,  in  block  103,  in  said  city.  On  and  prior  to 
August  15, 1882,  one  John  McCreary  was  the  owner  of  the 
said  west  one-third  of  lot  8,  and  the  east  two-thirds  of 
said  lot  was  owned  by  one  Samuel  E.  Rogers.  McCreary 
was  about  to  erect  a  building  on  his  portion  of  said  lot, 
so  on  said  date  he  and  Rogers  entered  into  a  party-wall 
contract,  whereby  it  was  ajj^reed  that  they  should  unite  in 
building  a  party  wall  on  the  line  dividing  the  said  prem- 
ises; one-half  of  the  wall  to  stand  ui)on  the  property  of 
each  and  one-half  of  the  costs  of  construction  to  be  paid 
by  each.  The  wall  was  erected  during,  said  y(»ar  and  the 
cost  thereof  was  paid  according  to  contract, and  ^IcCreary 
at  the  same  time  erected  a  four-story  brick  building  on  his 
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portion  of  the  lot,  using  the  said  party  wall  as  the  eastern 
wall  of  his  building.  No  building  has  been  erected  on 
the  east  two-thirds  of  said  lot  8.  In  November,  1890,  Mc- 
Creary  leased  to  the  K.  J.  Gunning  Company  the  east  or 
outside  surface  of  said  party  wall  to  be  used  for  adver- 
tising purposes.  Immediately  thereafter  S.  G.  Higgins, 
the  then  owner  of  the  said  east  two-thirds  of  said  lot  8, 
notified  the  agent  of  the  E.  J.  Gunning  Company  that  he 
was  the  owner  of  the  east  half  of  said  wall,  and  on  Mr. 
McCreary's  attention  being  called  to  the  matter  he  paid 
back  the  money  which  he  had  received  as  rent  and  the 
lease  was  surrendered  to  him.  Thereupon  the  K.  J. 
Gunning  Company  entered  into  a  lease  with  Higgins  for 
the  east  half  of  said  party  wall  for  the  term  of  two  years. 
On  May  22,  1893,  said  company  entered  into  a  new  lease 
for  said  wall  with  the  then  owner  of  said  east  two-thirds 
of  lot  8,  for  two  years  for  advertising  purposes,  and  on 
October  17, 1894,  the  lease  was  renewed  for  another  year. 
In  1890,  in  pursuance  of  the  lease  with  Higgins,  the 
K.  J.  Gunning  Company  caused  to  be  painted  upon  the 
east  surface  of  said  party  wall  a  Durham  tobacco  sign, 
108i  feet  long  and  50  feet  high,  advertising  Blackwell's 
Durham  tobacco.  The  lettering  on  the  sign  was  "Smoke 
BlackwelPs  Genuine  Durham  Tobacco."  Besides,  there 
was  a  picture  of  a  large  Durham  bull,  occupying  a  space 
of  18  feet  by  35  feet.  This  sign  remained  on  the  east  sur- 
face of  the  party  wall  until  July,  1893,  or  a  month  after 
Charles  Shiverick  &  Co.  entered  the  building  as  tenants, 
when  the  K.  J.  Gunning  Company  brightened  up  the  sign 
Mdth  a  fresh  coat  of  paint.  Charles  Shiverick  &  Co.  at 
the  time  protested  against  the  revival  of  the  sign  and  as- 
serted the  right  to  put  their  sign  on  the  building,  and 
requested  the  R.  J.  Gunning  Company  to  paint  the  same, 
which  the  latter  declined  to  do.  Plaintiff  was  thereupon 
notified  it  had  no  right  to  use  said  party  wall  for  display 
advertising.  In  October  of  the  same  year  Charles  Shive- 
rick &  Co.  obliterated  said  Durham  tobacco  sign  and 
painted  their  own  sign  upon,  said  wall.    In  March,  1894, 


32  NEBRASKA  REPOBTS.  [Vol.  38 


Shiverick  v.  Gunning  Co. 


the  R.  J.  Gunning  Company  effaced  this  last  sign  and  re- 
placed upon  the  wall  the  Durham  tobacco  sign,  which 
last  sign  was  painted  out  by  Charles  Shiverick  &  Co.  and 
their  own  sign  was  again  placed  upon  the  wall.  The  fol- 
lowing August  the  K.  J.  Gunning  Company  again  re- 
placed the  Durham  tobacco  sign  on  the  wall  and  during 
the  night  following  it  w^as  painted  out  by  Charles  Shive- 
rick &  Co.  This  suit  was  brought  by  the  R.  J.  Gunning 
Company  to  recover  damages  alleged  to  have  been  sus- 
tained by  reason  of  the  painting  out  of  said  sign  by 
Charles  Shiverick  &  Co.  Plaintiff  secured  a  verdict  in 
the  sum  of  f600,  and  to  obtain  a  reversal  of  the  judgment 
entered  thereon  the  defendants  have  prosecuted  this  error 
proceeding. 

The  principal  question  presented  for  our  consideration 
is  raised  by  the  giving  of  the  first  paragraph  of  the  in- 
structions, which  was  to  the  effect  that  the  plaintiff  had 
the  right,  under  its  lease,  to  paint  and  maintain  the  sigu 
in  question  upon  the  east  f-  r  ace  of  said  w^all,  and  that 
the  defendants  are  liable  for  the  damages  sustained  by 
the  obliteration  of  such  sign.  This  instruction  substan- 
tially directed  a  verdict  for  the  plaintiff  below,  which, 
in  our  view,  w^as  entirely  proper.  There  was  no  conflict 
in  the  evidence  adduced,  and  but  one  inference  could  be 
drawn  therefrom.  The  question  was  of  law  alone  for  tlu^ 
court,  and  therefore  it  was  proper  to  direct  a  verdict  for 
the  party  entitled  thereto  under  the  evidence,  and  the 
law.  {Woohq/  t\  Chicago.  B.  &  Q.  R.  Co.,  39  Neb.  798; 
Slayton  v.  Fremont,  E.  d  M.  V.  R.  Co.,  40  Neb.  840;  Knapp 
V.  Jones,  50  Neb.  490.)  The  wall  in  question  was  built  by 
two  adjoining  lot  owners,  under  a  written  contract  so 
that  one-half  of  the  wall,  divided  longitudinally,  rested 
on  the  one's  lot  and  the  other  half  on  the  other's  lot. 
Each  party  to  the  agreement  paid  one-half  of  the  cost  of 
constructing  the  w-all,  and  each  was  the  owner  in  sever- 
alty of  the  portion  thereof  that  stood  upon  his  land,  sub- 
ject to  the  easement  or  right  in  the  other  to  have  it  sup- 
port the  building  which  he  might  erect  and  attach  to  or 
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connect  with  the  wall.  The  fact  that  the  agreement  un- 
der which  the  wall  was  erected  speaks  "of  the  joint  own- 
ership of  said  wall  by  said  parties  in  equal  proportions" 
does  not  take  the  case  out  of  the  rule  governing  party 
walls.  A  consideration  of  the  entire  contract,  in  connec- 
tion with  the  practical  interpretation  placed  thereon  by 
the  parties  thereto,  discloses  that  the  wall  was,  never- 
theless, a  party  wall,  not  OAvned  either  jointly  or  as  ten- 
ants in  common  by  the  proprietors  of  the  soil,  but  each 
possessed  the  portion  of  the  wall  which  stood  on  his  lot, 
subject  to  the  cross-easement  of  support  in  favor  of  the 
owner  of  the  other  lot  and  part  of  the  wall.  {SnUlvan  v. 
GraffoHj  35  la.  531;  Dauenluiuvr  i\  Dvvinvy  51  Tex.  480; 
Burton  v.  Moffitt,  3  Ore.  29;  Block  r.  f.sham,  28  Ind.  37; 
Shernd  i\  Cisco,  4  Sand.  [N.  Y.]  480.) 

"Land  covered  by  a  party  wall  remains  the  several 
property  of  the  owner  of  each  half,  but  the  title  of  each 
owner  is  qualified  by  the  easeuient  to  which  the  other 
is  entitled  of  supporting  his  building  by  means  of  the  half 
of  the  wall  belonging  to  his  neighbor.  The  only  proper 
easement  attached  to  a  party  wall  is  the  easement  of 
support."  It  does  not  include  the  right  to  go  upon  the 
land  of  the  other.  The  easement  of  support  is  all  that 
either  can  convey.  {lugals  i\  Planiondon,  75  111.  118;  Gib- 
80)1  r.  llohlcn,  115  111.  199.) 

In  Hoffman  v.  Kuhn,  57  Miss.  746,  Chalmer,  J.,  said: 
"The  owners  of  adjoining  buildings  connected  by  a  party 
wall,  resting  i)artly  upon  the  soil  of  each,  are  neither  joint 
owners  nor  tenants  in  common  of  the  wall.  Each  is  pos- 
sessed in  severalty  of  his  own  soil  up  to  the  dividing  line, 
and  of  that  portion  of  the  wall  which  rests  upon  it;  but 
the  soil  of  each,  with  the  wall  belonging  to  him,  is  bur- 
dened with  an  easement  or  servitude  in  favor  of  the  other, 
to  the  end  that  it  may  afford  a  support  to  the  wall  and 
building  of  such  other.  Each,  therefore,  is  bound  to  per- 
mit his  portion  of  the  wall  to  stand,  and  to  do  no  act  to 
impair  or  endanger  the  strength  of  his  neighbor's  por- 
tion, so  long  as  the  object  for  which  it  was  erected,  to-wit, 
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the  common  support  of  the  two  buildings,  can  be  sub- 
served; and  each  will  consequently  be  liable  to  the  other 
for  any  damage  sustained  by  a  disregard  of  this  obliga- 
tion. But  the  obligation  ceases  with  the  purpose  for 
which  it  was  assumed,  namely,  the  support  of  the  houses 
of  which  the  wall  forms  a  part." 

In  Andrea  v.  Haseltine,  58  Wis.  395,  Lyon,  J.,  in  speaking 
of  party  walls,  observed :  "It  seems  to  be  the  settled  law 
that  the  owners  of  a  party  w'all  standing  in  part  upon  the 
lot  of  each  are  not  tenants  in  common  of  the  w^all,  but 
that  each  owns  in  severalty  so  much  thereof  as  stands 
upon  his  lot,  subject  to  the  easement  of  the  other  owner 
for  its  support,  and  the  equal  use  thereof  as  an  exterior 
wall  of  his  building.  Such  being  the  tenure  by  which  the 
wall  is  held  and  owned,  it  seems  logically  to  follow  that 
either  owner  may,  at  least  upon  his  own  land,  do  any- 
thing with  the  wall,  or  make  any  use  of  it,  which  does 
not  interfere  with  or  impair  the  enjoyment  of  such  ease- 
ment by  the  other  owner." 

Applying  the  principle  governing  the  foregoing  de- 
cisions to  the  case  at  bar,  it  is  very  plain  that  the  de- 
fendants, below  had  no  right  to  go  upon  the  lot  of  the  ad- 
joining owner  and  obliterate  the  sign  painted  by  plaintiff 
on  the  east  surface  of  said  party  wall.  The  instruction 
criticised  was  pertinent  and  proper. 

Instructions  were  tendered  by  the  defendants,  which 
were  refused,  announcing  the  doctrine  that  the  owners 
of  the  lots  on  which  the  wall  was  erected  were  joint  own- 
ers of  the  wall,  and  directing  the  jury  to  find  a  verdict 
for  the  defendants.  From  what  we  have  already  said  in 
this  opinion  it  follows  that  said  requests  to  charge  were 
properly  refused. 

It  is  urged  in  the  brief  that  the  court  erred  in  not  giv- 
ing instruction  No.  3  asked  by  the  defendants  "found  on 
page  177^."  No  instruction  tendered  by  defendants  ap- 
pears on  said  page  of  the  record,  but  sucli  page  contains 
instructions  requested  by  the  plaintiff,  which  were  re- 
fused by  the  court.    On  page  177^  there  is  recorded  de- 
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fendants^  request  No.  3,  which  is  probably  the  instruction 
sought  to  be  criticised  in  the  brief,  which  is  in  the  lan- 
guage following:  "The  jury  are  instructed  that  if  they 
believe  from  the  evidence  that  the  character  of  the  paint- 
ing placed  upon  the  wall  in  question  was  such  as  to  be 
injurious  and  detrimental  to  the  other  person  having  an 
interest  in  said  wall,  so  as  to  injure  said  building  or  its 
use  for  any  purpose  for  which  it  might  properly  be  used, 
you  will  find  for  the  defendants."  This  request  is  based 
upon  the  theory  that  the  sign  in  question  was  detrimental 
to  the  business  of  the  defendants.  No  evidence  is  found 
in  the  record  on  which  to  base  this  instruction.  It  is  true 
evidence  was  offered,  and  rejected,  to  establish  that  de- 
fendants' customers  were  mainly  ladies  of  the  city  of 
Omaha  and  the  advertisement  greatly  impaired  and  in- 
jured their  trade.  The  ruling  upon  this  point  was  not  as- 
signed for  error  in  the  petition  in  error.  The  proofs  show 
that  the  sign  contained  a  perfect  picture  or  likeness  of  a 
Durham  or  shorthorn  bull,  but  we  cannot  take  judicial 
notice  from  this  fact  that  the  picture  was  so  immodest  or 
indecent  as  to  prevent  the  most  fastidious  or  refined 
ladies  visiting  defendants'  store.  There  was  no  error  in 
refusing  to  charge  the  jury  as  requested  by  said  instruc- 
tion. 

Complaint  is  made  of  the  rule  of  damages  laid  down  in 
the  following  portion  of  the  charge  of  the  court:  "Tho 
plaintiff  is  entitled  to  recover  as  its  measure  of  damages 
in  this  action  such  amount  as  will  compensate  it  for  the 
loss  it  sustained  in  consequence  of  defendants'  wrongful 
act  in  erasing  and  marking  out  the  sign  in  question,  the 
cost  of  replacing  said  sign,  including  railroad  fare  of 
workmen  from  Chicago  or  elsewhere,  if  sent  specially  for 
that  purpose,  together  with  hotel  bills  to  plaintiff.  The 
actual  cost  of  repairing,  replacing,  and  maintaining  said 
sign  under  its  contract  to  the  Durham  tobacco  people  is 
plaintiff's  full  measure  of  damages,  and  this  you  will 
ascertain  and  allow  in  such  sum  as  from  a  preponderance 
of  the  eviden 'e  you  find  to  be  such  cost,  but  you  cannot 


36  NEBRASKA  REPORTS.  [Vol.  58 


Bhlverick  v.  Gunning  Co. 


allow  exemplary  damages;  that  is,  you  must  not  assess 
damages  for  the  purpose  of  punishing  the  defendants." 
It  is  argued  that  the  true  measure  of  damages  is  the 
market  value  of  the  material  and  labor  necessary  to  re- 
place the  sign,  and  that  the  instruction  was  erroneous  in 
allowing  plaintiflE  to  recover  hotel  bills  and  railroad  fare. 
Ordinarily,  the  reasonable  costs  and  expense  of  replacing 
or  restoring  the  sign  each  time  it  was  obliterated  by  the 
defendants  was  tlie  proper  measure  of  damages.  (3  Sedg- 
wick, Damages  [8th  ed.]  sec.  932;  Harrison  v.  Kiser,  79 
Ga.  588;  Graessle  v.  Carpenter^  70  la.  166;  VermUya  v.  Chi- 
cago, M.  &  S.  P.  K  Co.,  66  la.  606.)  As  to  the  allowance 
for  railroad  fare  and  hotel  bills  these  might  or  might  not 
be  proper  elements  of  damages,  according  to  the  circum- 
stances of  the  case.  In  this  action  the  defendants  brought 
out  on  cross-examination  of  one  Cartwright,  a  witness 
called  and  examined  on  behalf  of  the  plaintiff,  the  testi- 
mony relating  to  expenses  incurred  by  plaintiff  for 
railroad  tickets  and  hotel  charges  for  the  persons  who  re- 
painted the  sign,  and  it  was  likewise  shown  beyond  con- 
troversy that  workmen  could  not  be  obtained  in  Omaha 
who  could  restore  the  sign.  It  was  proven  that  such 
workmen  were  employed  at  a  monthly  salary  ranging 
from  |80  to  flOO  and  their  expenses  paid.  Moreover,  the 
defendants  tendered,  and  the  court  gave,  this  instruction 
on  the  subject:  "The  jury  are  instructed  that  the  plaintiff, 
if  entitled  to  recover,  is  entitled  to  recover  only  the  value 
of  the  necessary  expense  in  replacing  the  sign  upon  the 
wall,  and  unless  you  believe  from  the  evidence  that  in 
replacing  said  sign  it  was  necessary  to  bring  workmen 
from  another  city  to  do  the  work,  you  will  not  consider 
the  evidence  as  to  railroad  fare  in  connection  with  your 
estimation  of  the  amount  of  damages."  Plaintiff  cannot 
be  heard  to  complain  of  the  instruction  given  by  the  court 
on  its  own  motion,  since  it  was  along  the  same  line,  and 
announced  the  same  principle,  as  that  given  at  the  re- 
quest of  the  defendjiuts.  (Jona.sru  v.  Kenned i/,  39  Neb. 
314;   Richards  v.  Boroicsky,  39  Neb.  774;    City  of  Omaha 
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v.  Richards,  49  Neb.  244;  American  Fire  Ins.  Co.  v.  Landfare, 
56  Neb.  482.)  No  prejudicial  error  in  the  record  having 
been  pointed  out,  the  judgment  is 

Affirmed. 


Thomas  H.  McOague,  Receiver,  v.  City  of  Omaha, 

Filed  Februaky  23, 1899.    No.  8672. 

1.  Tax  Sales:  Recovery  of  Payments  by  Purchaser.    In  absence  of 

statutory  authority  a  city  of  the  metropolitan  class  cannot  be 
required  to  refund  money  received  from  a  purchaser  of  real 
estate  at  a  sale  made  thereof  by  the  county  treasurer  for  illegal 
special  assessments  or  taxes  imposed  by  the  city.  Pennock  v. 
Douglas  Cminty,  39  Neb.  293,  and  Merrill  v.  City  of  Omaha,  39  Neb. 
304,  followed. 

2.  :  .    Sections  69  and  94,  chapter  12rt,  Compiled  Statutes 

1889,  and  section  144  of  chapter  77  do  not  authorize  the  recovery 
from  a  metropolitan  city  of  moneys  received  by  it  under  a  tax 
sale  made  to  enforce  the  collection  of  illegal  special  taxes  levied 
by  the  municipality. 

3.  : :  Caveat  Emptor.    The  rule  of  caveat  emptor  appUes 


to  purchasers  of  real  estate  at  tax  sales. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Dickinson,  J.    Affirmed. 

R.  W.  BrccJcenridge^  for  plaintiff  in  error: 

The  statutes  contain  numerous  provisions  which  re- 
quire void  taxes  to  be  refunded  to  the  payer  thereof. 
{Touzalin  v.  Ciiij  of  Omaha,  25  Neb.  817;  Morris  v.  Meirell, 
44  Neb.  423;  Cahhrell  v.  City  of  Lincoln,  19  Neb.  569;  CAi- 
cago,  B.  &  Q.  R.  Co.  v.  Count]/  of  Nemaha,  50  Neb.  393; 
Supervisors  v.  United  States,  4  Wall.  [U.  S.]  435;  Galena 
V.  Amy,  5  Wall.  [U.  S.]  705;  City  of  Indianapolis  v.  McAvoy, 
86  Ind.  587;  People  v.  Commissioners  of  Buffalo  County, 
4  Neb,  150;  State  v.  Farney,  36  Neb.  537;  People  v.  Super- 
visors,  36  How.  Pr.  [N.  Y.]  1;  King  v.  Inhahitants  of  Derby, 
Skin.  [Eng.]  370;  King  v.  Barlow,  2  Salk.  [Eng.]  609; 
Backweirs  Case^  1  Ver.  [Eng.]  153;  People  v.  Superi^isors^ 
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51  N.  Y.  401 ;  Phelj)8  r.  Hairleij,  52  N.  Y.  23;  People  v.  Super- 
visors, (!8  N.  Y.  114;  People  v.  Common  Council,  140  N.  Y. 
300;  Inhabitants  of  Yeazie  v.  Inhabitants  of  China,  50  Me. 
518;  Mil  ford  v.  Orono,  50  Me.  529;  Kellogg  v.  Page,  44  Vt. 
356;  Hayes  v.  Los  Angeles  County^  99  Cal.  74;  Ralston  v. 
Crittenden,  13  Fed.  Kep.  508.) 

There  is  a  clear  aud  sharp  distinction  between  a  sale 
which  is  void  because  the  tax  is  void,  and  a  sale  void  for 
irregularities  in  procedure  which  defeat  the  title  of  the 
purchaser.  {I/ynde  v.  Inhabitants  of  Melrose,  10  Allen 
[Mass.]  49;  Churchman  v.  City  of  Indianapolis,  110  Ind. 
259;  State  i\  Casteel,  110  Ind.  174;  Cassclbury  v.  Piscatawa 
Totcnship,  43  N.  J.  Law  353;  Mayor  of  Jersey  City  v.  Riker, 
38  N.  J.  Law  225;  Budge  v.  City  of  Grand  Forks,  1  N.  Dak. 
309.) 

Money  paid  for  void  taxes  can  be  recovered  back  at 
common  law.  (Town  of  Virden  v.  Needles,  98  111.  367; 
City  of  Covington  v.  Voskotter,  80  Ky.  220;  Lincoln  v.  Worces- 
ter, 8  Cush.  [Mass.]  55;  Wright  v.  Boston^  9  Cush.  [Mass.] 
233;  Wells  v.  Chicago,  66  111.  280;  Rogers  i\  Grecnbush,  58 
Me.  390;  Neu-man  v.  Livingston  County,  45  N.  Y.  676;  Bank 
of  Commonwealth  v.  Mayor,  43  N.  Y.  184;  Mayor  of  Jersey 
City  r.  Riker,  38  N.  J.  I.aw  225;  Tuttle  i\  Everett,  51  Miss. 
27;  City  of  Galveston  v.  Sydnor,  39  Tex.  236.) 

Money  paid  under  mistake  may  be  recovered.  {Alston 
V.  Richardson,  51  Tex.  1;  Koontz  v.  Central  Nat.  Bank,  51 
Mo.  275;  Devine  r.  Edwards,  87  111.  177;  City  of  Indianapolis 
V,  McAvoy,  86  Ind.  587;  City  of  Louisville  v.  Ilenning,  1 
Bush  [Ky.]  381 ;  City  of  Covington  v.  Powell,  2  Met.  [Ky.] 
226;  City  of  Louisville  v,  Zanone,  1  Met.  [Ky.]  151;  Ray 
V.  Bank  of  Kentucky,  3  B.  Mon.  [Ky.]  513;  Underwood  v. 
Brockman,  4  Dana  [Ky.]  309;  City  of  Louisville  v.  Anderson, 
79  Ky.  334;  Northrop  v.  Graves,  19  Conn.  548;  Walker  v. 
Conant,  65  Mich.  194;  Fraker  v.  Little,  24  Kan.  598.) 

The  doctrine  caveat  emptor  is  not  applicable  to  the  facts 
of  this  case.  {Ilayes  v.  Los  Angeles  County,  99  Cal.  74; 
Phelps  V.  Mayor,  112  N.  Y.  216;  Loomis  i\  Los  Angeles 
County ,  59  Cal.  456;  Clapp  v.  Pine  Grove  Township,  138 
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Pa.  St.  42;  Mayor  of  Jersey  City  v.  Riker,  38  N.  J.  Law  225; 
CorUn  V.  Davenport,  9  la.  239.) 

Saunders  &  Macfarland,  also  for  plaintiff  in  error. 

W.  J.  Cotmell,  Lee  S.  Estelle,  and  E.  H.  Scotty  contra. 

N ORVAL,  J. 

The  facts  upon  which  this  action  was  predicated  may 
be  summarized  thus:  The  city  of  Omaha  opened  and  ex- 
tended South  Nineteenth  street  through  Hartman's  Ad- 
dition, and  to  pay  the  costs  and  expenses  thereof  the 
municipal  authorities  levied  special  assessments  upon 
the  adjacent  lots,  including  lots  60,  61,  66,  67,  72,  73,  and 
78  in  said  Hartman's  Addition  to  the  city  of  Omaha. 
These  special  taxes  or  assessments  not  having  been  paid 
by  the  lot  owners  at  the  time  the  same  became  de- 
linquent, the  lots  heretofore  mentioned  were  sold  by  the 
county  treasurer  to  Edward  B.  Baer,  at  pi:ivate  sale,  for 
said  special  assessments.  Subsequently  said  special 
taxes  were  adjudged  null  and  void,  and  the  purchase- 
money  having  been  paid  by  the  county  treasurer  to  the 
city  of  Omaha,  Edward  B.  Baer  instituted  this  action 
against  the  city  to  require  it  to  return  said  purchase- 
money.  Plaintiff  has  prosecuted  error  from  the  judg- 
ment rendered  against  him.  In  this  court  Thomas  H. 
McCague,  as  receiver  of  the  German  Savings  Bank  of 
Omaha,  was  substituted  as  plaintiff. 

It  is  insisted  by  the  city  attorney  that  the  precise  ques- 
tion herein  involved  was  decided  adversely  to  the  con- 
tention of  this  plaintiff  in  Pennock  v.  Douglas  County,  39 
Neb.  293,  and  it  is  agreed  that  the  court  below  determined 
this  case  on  the  authority  of  that  decision.  The  correct- 
ness of  the  rule  announced  in  Pennock  v,  Douf/las  County, 
sujyra,  is  denied  by  plaintiff.  It  was  there  decided  that 
in  the  absence  of  statutory  authority  a  city  of  the  metro- 
politan class  cannot  be  required  to  refund  money  which 
it  has  received  from  a  purchaser  of  real  estate  at  a  sale 
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made  thereof  by  the  county  treasurer  for  a  special  assess- 
ment or  tax  levied  by  the  city,  and  for  which  special  as- 
sessment or  tax  said  real  estate  was  not  liable.  It  was 
also  held  in  that  case  that  the  rule  of  caveat  emptor  ap- 
plies to  a  purchaser  at  a  tax  sale.  It  is  now  strenuously 
argued  in  the  brief  of  counsel  for  plaintiff  that  the  court 
in  the  Peiinock  Case  incorrectly  assumed  that  there  was 
no  statute  under  which  one  paying  an  illegal  or  void 
city  tax  may  recover  the  same  from  the  municipality.  In 
this  the  learned  counsel  is  in  error.  The  court  assumed 
no  such  proposition;  but  what  it  did  hold  was  that  there 
was  no  statute  which  authorized  a  metropolitan  city  to 
refund  to  a  tax  purchaser  money  paid  on  the  sale  of  real 
estate  for  void  special  assessments,  and  upon  an  investi- 
gation of  the  subject  anew,  aided  by  able  argument  of 
counsel,  we  discover  no  valid  reason  for  changing  our 
views  upon  the  question.  An  examination  of  the  argu- 
ments advanced  by  plaintiff's  counsel  will  disclose  that 
they  are  fallacious. 

Attention  is  challenged  to  the  following  provisions  of 
section  69,  chapter  12a,  of  Compiled  Statutes  1889,  popu- 
larly known  as  the  "Charter  of  Metropolitan  Cities": 
"Any  party  feeling  aggrieved  by  any  such  special  tax  or 
assessment  or  proceeding  may  pay  the  said  special  taxes 
assessed  or  levied  upon  his,  her,  or  its  property,  or  such 
installments  thereof  as  may  be  due,  at  any  time  before 
the  same  shall  become  delinquent,  under  protest  and  with 
notice  in  writing  to  the  city  treasurer  that  he  intends  to 
sue  to  recover  the  same  back,  which  notice  shall  particu- 
larly state  the  alleged  grievance  and  grounds  thereof, 
whereupon  such  party  shall  have  the  right  to  bring  a 
civil  action  within  sixty  days  thereafter,  and  not  later, 
to  recover  back  so  much  of  the  special  taxes  paid  as  he 
shall  show  to  be  illegal,  inequitable,  and  unjust,  the  cost 
to  follow  the  judgment  or  to  be  apportioned  by  the  court 
as  may  seem  proper;  which  remedy  shall  be  exclusive. 
The  city  treasurer  shall  promptly  report  all  such  notices 
to  the  city  council  for  such  action  as  may  be  proper.^' 
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The  first  observation  which  we  make  of  the  foregoing 
provisions  is  that  they  had  been  repealed  prior  to  the 
time,  and  were  not  in  force,  when  plaintiJBf  purchased 
the  lots  for  the  special  taxes  assessed  against  them. 
Moreover,  these  provisions  have  no  application  to  the 
case  at  bar,  and  cannot  be  invoked  by  a  purchaser  at  a 
tax  sale.  They  conferred  authority  upon  one  paying 
illegal  special  taxes  under  protest  and  notice  in  writing 
to  the  city  treasurer  to  bring  an  action  against  the  city 
within  sixty  days  thereafter  to  recover  from  the  city  such 
illegal  taxes  so  paid  by  him.  Plaintiff  is  not  within  the 
provision  of  this  statute,  since  he  did  not  pay  these 
special  assessments  at  all,  much  less  under  protest,  but 
purchased  the  lots  at  treasurer's  sale.  Again,  he  did  not 
institute  this  action  within  sixty  days  after  his  said  pur- 
chase, so  in  no  event  is  he  in  a  position  to  invoke  the 
statute  under  consideration. 

The  following  portion  of  section  94,  chapter  12a,  Com- 
piled Statutes,  is  relied  upon  by  plaintiff:  "The  city  coun- 
cil may  at  any  time  correct  any  error  or  defect,  or  supply 
any  omission  in  the  assessment  or  listing  of  any  property 
subject  to  municipal  tax  made  for  the  purpose  of  taxa- 
tion for  the  then  current  fiscal  year,  and  may  require  any 
and  all  persons  to  appear  and  answer  under  oath  as  to 
their  possession  or  control  of  personal  property  subject  to 
municipal  taxation;  and  the  mayor  and  council  by  ordi- 
nance may  make  such  compromise,  settlement,  or  adjust- 
ment of  any  action  or  litigation  concerning  the  validity, 
legality,  or  regularity  of  any  tax  or  taxes  levied  for  city 
purposes,  as  they  may  deem  just  and  expedient,  and  the 
city  treasurer  shall  conform  thereto  in  his  action  respect- 
ing the  collection  of  taxes  under  any  tax  list  in  his  hand. 
These  provisions  shall  apply  to  general  municipal  taxes 
atid  to  special  assessments,  as  far  as  the  same  are  ap- 
plicable, unless  otherwise  provided  in  the  ordinance  levy- 
ing the  same."  We  discover  nothing  in  the  above  pro- 
vision which  justifies  the  maintaining  of  the  present  suit. 
It  would  require  either  a  great  stretch  of  the  imagination 
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or  radical  judicial  legislation  to  make  said  section  ap- 
plicable to  a  purchaser  at  tax  sale.  A  mere  reading  of 
the  section  is  sufficient  to  disclose  that  it  has  no  bearing 
upon  the  question  now  before  the  court.  Certainly  the 
power  given  the  city  council  to  correct  an  error  in  the 
assessment  or  listing  of  property  for  the  purposes  of  tax- 
ation does  not  carry  with  it  the  power  to  refund  money 
received  by  the  treasurer  from  the  purchaser  at  a  tax 
sale.  The  authority  of  the  mayor  and  council  to  compro- 
mise or  settle  "any  action  or  litigation  concerning  the 
validity,  legality,  or  regularity  of  any  tax  levied  for  city 
purposes''  was  given  with  reference  to  actions  or  litiga- 
tions concerning  the  collection  of  the  public  revenues, 
and  has  no  application  to  suits  relating  to  the  disburse- 
ments of  moneys  which  have  been  paid  into  the  treasury. 
This  position  is  strengthened  by  the  fact  that  the  re- 
mainder of  the  same  sentence  from  which  the  last  quota- 
tion was  taken  declares  that  "the  city  treasurer  shall  con- 
form thereto  in  his  action  respecting  the  collection  of 
taxes  under  any  tax  list  in  his  hand."  It  is  very  evident 
this  suit  is  not  within  either  the  letter  or  spirit  of  said 
section  94. 

Another  argument  is  that  this  action  is  maintainable 
under  the  second  proviso  of  section  144  of  the  general 
revenue  law  (Compiled  Statutes,  ch.  77),  which  reads  as 
follows:  "If  such  person  claim  the  tax,  or  any  part 
thereof,  to  be  invalid  for  the  reason  that  it  was  levied 
or  assessed  for  an  illegal  or  unauthorized  purpose,  or  for 
any  other  reason,  except  as  hereinbefore  set  forth,  when 
he  shall  have  paid  the  same  to  the  treasurer,  tax  col- 
lector, or  other  proper  authority,  in  all  respects  as  though 
the  same  was  legal  and  valid,  he  may  at  any  time,  within 
thirty  days  after  such  payment,  demand  the  same,  in 
writing,  from  the  treasurer  of  the  state,  of  the  county, 
city,  village,  township,  district,  or  other  subdivision,  for 
the  benefit,  or  under  the  authority,  or  by  the  request  of 
which  the  same  was  levied,  and  if  the  same  shall  not  be 
refunded  within  ninety  days  thereafter,  may  sue  such 
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county,  city,  village,  township,  district,  or  other  subdi- 
vision for  the  amount  so  demanded;  and  if  upon  the  trial 
it  shall  be  determined  that  such  tax,  or  any  part  thereof, 
was  levied  or  assessed  for  an  illegal  or  unauthorized  pur- 
pose, or  was  for  any  reason  invalid,  judgment  shall  be 
rendered  therefor,  with  interest,  and  the  same  shall  be 
collected  as  in  other  cases."  It  is  urged  that  the  fore- 
going is  applicable  to  the  case  in  hand,  and  Caldwell  v. 
City  of  Lincoln^  19  Neb.  569,  is  cited  in  support  of  this 
contention.  The  above  excerpt  from  said  section  144 
was  considered  in  the  Cahhc^ll  Case,  and  it  was  there 
ruled  that  it  authorized  the  recovery  from  a  municipal 
corporation  of  an  illegal  business  tax  paid  under  protest; 
and  by  a  parity  of  reasoning  it  would  seem  that  said 
section  might  justify  a  suit  to  recover  special  taxes  and 
assessments  paid  which  have  been  paid  under  protest. 
We  did  not  hold  a  contrary  doctrine  in  Pennock  v.  Douglan 
County  J  39  Neb.  293.  Said  section  144  can  avail  the  plain- 
tiff nothing,  because  he  has  paid  no  illegal  assessments 
under  protest.  He  was  not  required  to  either  pay  the 
special  taxes  against  the  lots  in  question,  nor  to  purchase 
the  property  at  tax  sale.  He  voluntarily  purchased  the 
lots  for  the  amount  of  the  illegal  taxes  imposed  thereon, 
and  he  has  no  one  but  himself  to  blame  for  the  loss.  He 
cannot  recover  the  amount  back.  {Dixon  County  v.  Beard- 
sliear,  38  Neb.  389.)  The  rule  of  caveat  emptor  applies  to 
him.  {PciinocTc  v,  Douglas  County,  supra;  Merrill  v.  City  of 
Omaha,  39  Neb.  304;  Adams  v.  Osgood,  42  Neb.  450.) 

No  statutory  provision  has  been  pointed  out  which 
permits  a  municipal  corporation  to  hold  a  purchaser  at 
a  tax  sale  harmless,  and  without  legislative  enactment  of 
that  character,  this  action  is  not  maintainable.  We  are 
fortified  in  this  conclusion  by  legislative  interpretation. 
By  section  131,  chapter  77,  Compiled  Statutes,  the  law- 
making body  has  conferred  power  upon  the  counties  to 
reimburse  purchasers  at  tax  sales  in  certain  cases  by  pay- 
ing them  the  amount  of  the  purchase-money,  interest,  and 
costs,  thus  indicating  that  the  legislature  regarded  that 
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county,  boards  possossocl  no  such  i)o\ver  independent  of 
said  section  131.    The  judgment  is 

Affuimed. 


Elmer  E.  SrENCEU  irr  al.  v.  John  R.  Johnston. 

Filed  February  23, 1899.    No.  8745. 

1.  Set-Ofl:   Judgment:    Supersedeas.    A   judgment   which   has   been 

superseded  and  is  pending  for  review  in  an  appellate  court  can- 
not be  pleaded  as  a  set-otf  in  another  action  between  the  same 
parties.  •  * 

2.  :  Proper  Subjects.  In  the  absence  of  equitable  considera- 
tions a  defendant  can  only  plead  as  a  set-off  a  claim  or  judg- 
ment upon  which,  at  the  conunencement  of  the  action,  he  might 
have  maintained  an  independent  suit  against  the  plaintiff. 

3.  Plea  in  Abatement.     The  pendency  of  a  former  action  for  the  same 

cause,  between  the  same  parties  and  in  the  same  court,  consti- 
tutes a  good  plea  in  abatement. 

4.  Fraud:  Pleading.     In  an  action  on  a  note  the  answer  alleged  that 

part  of  the  consideration  was  corporate  stock  sold  and  trans- 
ferred to  the  defendant  by  one  who  held  it  in  trust  for  the 
plaintiff,  and  that  such  stock  was  worthless.  It  was  also  alleged 
that  on  a  former  occasion  the  plaintiff*  had  induced  the  defend- 
ant to  purchase  of  him  other  stock  of  the  same  corporation  by 
fraudulent  representations  as  to  its  value.  Held,  That  the  an- 
swer did  not  charge  actionable  fraud  in  the  sale  of  the  trust 
stock,  and  failed  in  this  respect  to  state,  a  defense. 

5.  New  Trial:  Joint  ^Iotion.    Where  parties  jointly  move  for  a  new 

trial  or  for  the  reversal  of  a  jiulgment  rendered  against  them, 
the  court  will  not  sever  their  interests,  but  will  deny  the  motion 
or  i^etition  unless  all  who  unite  therein  are  entitled  to  the  relief 
demanded. 

Emiou  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Holmes,  J.    Affirnud. 

F.  /.  Fofis  and  IF.  /?.  M(if.Hon,  for  plaintiffs  in  error: 
The  fact  that  E.  E.  Spencer  had  already  obtained  judg- 
ment should  not  interfere  with  his  pleading  that  judg- 
ment in  set-off.     ((hnhUs  r.   Lcvt^on,  55  111.  522;  King  i\ 
Bradley,  44  111.  342;  BaHlawille  t\  Brown,  Burr   [Eng.] 
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1229;  Chtf/es  i\  White,  65  111.  357;  1  Sutherland,  Damages 
[ed.  of  1882]  299;  Miller  v.  Hyde,  37  N.  E.  Rep.  [Mass.] 
760.) 

The  siipeisedeas  in  the  former  ease,  and  the  suit  pend- 
ing in  the  supreme  court,  do  not  prevent  the  set-off. 
(Gvnn  i\  Todd,  21  Mo.  303;  Wilfsie  v.  Northam,  3  Bosw. 
[N.  Y.]  162;  Good  v.  Good,  5  Watts  [Pa.]  116;  Sargent  v. 
Sovthgate,  16  Am.  Dee.  [Mass.]  409;  Lindsay  v,  Hteicart, 
72  Cal.  540;  Willard  i\  Fox,  18  Johns.  [N.  Y.]  497;  King 
i\  Bradley,  44  111.  342;  t<andel  r.  George,  18  La.  Ann.  526; 
Riehardson  v.  Doty,  44  Neb.  73;  Burge  i\  Gandy,  41  Neb. 
149;  Simpson  v.  Jennings,  15  Neb.  671;  Taylor  v.  Root,  4 
Keyes  [N.  Y.]  335;  Clark  r.  Story,  29  Barb.  [N.  Y.]  295; 
Badlam  v.  Springsteen,  41  ITun  [N.  Y.]  160.) 

Saicyer  cC  Snell,  eontra: 

There  was  another  suit  pending.  {Braseli  r.  Brasch,  50 
Neb.  75;  Demond  r,  Crary,  1  Fed.  Kep.  480;  Frettretch  v. 
MeKay,  47  N.  Y.  426;  Ansorge  r.  Kaiser,  3  N.  Y.  Supp. 
785;  Naylor  v,  Sehenek,  3  E.  *D.  Smith  [N.  Y.]  137;  Jen- 
nings V.  Warnocl\  37  la.  278.) 

Former  judgment  cannot  be  used  as  a  set-off.  {Tessier 
V.  Englehardt,  18  Neb.  172;  Welton  v.  Beltezore,  17  Neb.  399.) 

SiiLLrv^AN,  J. 

In  September,  1886,  John  B.  Johnston  and  George  D. 
Stevens  sold  to  Pihner  E.  Spencer  eleven  shares  of  the 
stock  of  the  Crete  Globe  Publishing  Company  for  the 
sum  of  $1,000.  No  part  of  the  i)urchase  price  was  paid 
in  cash,  but  in  lieu  thereof  the  vendors  accepted  a  note 
signed  by  Elmer  E.  Spencer  as  principal  and  his  father, 
J.  G.  Spencer,  as  surety.  In  the  following  December,  in 
order  to  obtain  a  controlling  interest  in  the  company,  Mr. 
Spencer  was  induced  to  buy  of  one  J.  W\  Craig  seven 
more  shares  of  stock,  for  which  he  gave  $400  in  cash  and 
a  promissory  note  for  $200.  Both  of  the  Spencer  notes 
were  transferred  to  the  State  Bank  of  Crete,  of  which 
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institution  Johnston  was  president  and  Stevens  cashier. 
Thes(^  notes  being  i)ast  due  were  renewed  on  March  22, 
1888,  by  tlie  Spencers  executing  a  new  note  for  $1,200. 
Afterwards  tlie  banlc  failed,  and  its  assets  being  offered 
for  sale  by  the  receiver  under  the  direction  of  the  court, 
Johnston  bought  the  Spencer  note  and  thereupon 
brought  this  action  to  enforce  payment.  The  def(*nses 
presented  by  the  answer  are:  (1)  That  the  sale  of  the 
eleven  shares  of  stock  was  effected  by  fraud  and  misrep- 
resentation with  respect  to  the  affairs  of  the  Globe  Pub- 
lishing Company,  and  the  value  of  the  stock;  (2)  that  the 
defendant  Elmer  E.  Spencer  had  recovered  against  the 
plaintiff  and  George  D.  Stevens  a  judgment  which  ought 
to  be  set  off  against  the  note  in  suit;  and  (3)  that  the 
Craig  stock  was  really  owned  by  the  plaintiff  and 
Stevens,  and  that  by  reason  of  the  fraud  and  false  repre- 
sentations made  by  them  the  $400  paid  in  the  transaction 
should  be  allowed  as  a  counter-claim,  and  that  there 
should  be  no  recovery  for  the  $200  remaining  unpaid. 
The  reply  alleges  that  the  fraud  and  false  representations 
mentioned  in  the  answer  were  made  the  basis  of  an  ac- 
tion brought  by  Elmer  E.  Spencer  against  Johnston  and 
Stevens;  that  said  action  was  tried  in  the  district  court 
of  Lancaster  county  and  resulted  in  the  judgment  re- 
ferred to  in  the  answer;  that  such  judgment  has  been 
superseded  and  that  the  action  is  now  pending  and  un- 
determined in  the  supreme  court  To  the  counter-claim 
based  upon  the  Craig  transaction  the  plaintiff  pleaded 
the  statute  of  limitations.  Upon  these  pleadings  the 
cause  was  tried  to  a  jury  who,  in  obedience  to  a  peremp- 
tory instruction  of  the  court,  returned  a  verdict  in  favor 
of  the  plaintiff  for  the  amount  due  on  the  note  according 
to  its  terms.  To  obtain  a  reversal  of  the  judgment  ren- 
dered on  the  verdict  the  defendants  file  in  this  court  a 
petition  in  error  containing  many  assignments.  Some  of 
thc^se  we  now  proceed  to  consider. 

There  is  no  dispute  about  the  facts.    Elmer  E.  Spencer 
sued  Johnston  and  St(*vens  and  recovered  against  them 
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a  judgment  for  fraud  and  misrepresentation  in  the  sale 
of  eleven  shares  of  the  stock  of  the  Globe  Publishing 
Company.  The  judgment  was  superseded  and  the  cause 
was  pending  in  this  court  at  the  time  of  the  trial  of  this 
action  in  the  district  court.  That  judgment  and  the  facts 
upon  which  it  rests  were  offered  in  this  case  to  defeat  a 
recovery  on  the  note.  It  will  be  convenient  to  inquire, 
first,  w^hether  the  judgment  was  a  proper  matter  of  set- 
off. Of  course  the  action  was,  as  counsel  contend,  an  ac- 
tion on  contract;  but  the  judgment  pleaded  was  not  en- 
forceable either  at  the  time  the  answer  was  filed  or  when 
the  cause  was  tried.  Its  lawfulness  was  denied  and  its 
right  to  exist  was  being  litigated  in  another  court.  An 
undertaking  in  conformity  with  the  statute  had  been 
given  to  prevent  its  enforcement.  The  law  gives  a  de- 
feated litigant  the  right  to  prevent  his  adversary  from 
executing  the  judgment  until  the  cause  can  be  heard  in 
a  reviewing  court.  By  giving  the  statutory  undertaking 
the  judgment  debtor  obtains  a  respite  until  the  lawful- 
ness of  the  judgment  against  him  is  finally  determined. 
The  remedy  would  be  a  barren  one  if  it  were  permissible 
to  execute  the  judgjnent  by  pleading  it  as  a  set-off  or 
making  it  the  basis  of  a  fresh  action.  The  object  of  giv- 
ing the  bond  is  to  supersede  the  judgment — to  render  it 
unenforceable  by  judicial  process  or  otherwise.  The 
owner  of  the  judgment,  having  ample  security,  can  afford 
to  wait.  He  has  no  right  to  make  a  judgment  which  is 
possibly  illegal  the  foundation  of  a  judgment  in  another 
case  which,  on  the  face  of  the  record  therein,  would  be 
regular  and  valid.  Except  as  provided  in  section  591 
of  the  Code  of  Civil  Procedure,  there  is  no  authority  for 
collecting  a  judgment  which  is  pending  for  review  in  an 
appellate  court,  and  which  has  been  superseded  in  the 
manner  prescribed  by  the  statute.  In  1  Ency.  PI.  &  Pr. 
756  the  rule  is  stated  as  follows:  ^The  pendency  of  a 
writ  of  error  or  an  appeal  from  a  judgment  in  a  former 
suit,  where  it  operates  a  supersedeas,  may  be  pleaded 
in  abatement  of  a  subscciuent  suit  between  the  same 
parties  for  the  same  subject-matter." 
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There  is  another  reason  why  the  judgment  could  not 
be  used  as  a  set-off.  It  was  not  in  existence  when  this 
action  was  comnieneed.  It  has  been  frequently  held  by 
this  court  that  a  claim  which  a  defendant  may  properly 
set  off  must  be  one  upon  which  he  could  have  sued  the 
plaintiff  at  the  time  the  plaintiff  sued  him.  {Simfhion  r. 
Jerinwfjs,  15  Neb.  671;  Tcnmr  i\  EnijvlhanU,  18  Neb.  167; 
Burge  v.  Gamhj,  41  Neb.  149.) 

The  next  question  argued  by  the  defendants  is  their 
right  to  present  as  a  defense  to  this  action  the  facts  al- 
leged in  the  petition  in  the  case  wherein  Elmer  E.  Spen- 
cer recovered  judgment  against  Johnston  and  Stevens. 
We  think,  the  right  did  not  exist.  Those  facts  were  once 
submitted  for  judicial  investigation  in  an  action  between 
the  same  parties,  the  jury  made  its  finding  in  regard  to 
them,  and  the  court  rendered  judgment  accordingly. 
There  ought  to  be  an  end  to  litigation.  No  man  ought 
to  be  twice  vexed  with  the  same  controversy.  Considera- 
tions of  public  policy  forbid  the  maintenance  of  an  origi- 
nal action  or  a  cross-action  upon  a  matter,  between  the 
same  parties,  which  has  been  already  tried  and  adjudi- 
.  cated.  Indeed,  the  mere  pendency  of  the  action  in  Lan- 
caster county,  without  judgment,  would  constitute  a  good 
and  sufficient  plea  in  abatement.  (Monroe  r.  Jfrid,  46 
Neb.  316;  State  t\  North  Lincoln  Street  R.  Co.,  34  Neb.  634; 
Demond  r.  Crarjf,  1  Fed.  Rep.  480;  lieijersilorf  v,  Snnip,  39 
Minn.  495,  41  N.  W.  Rep.  101.) 

In  regard  to  the  purchase  of  the  Craig  stock  it  is  suffi- 
cient to  say  that  the  facts  pleaded  fall  far  short  of  charg- 
ing actionable  fraud.  It  is  not  alleged  that  the  purchase 
was  induced  by  the  representations  made  by  Johnston 
and  Stevens  in  September,  1886.  Neither  is  it  averred 
that  Spencer  was  at  the  time  of  the  purchase  ignorant 
of  the  value  of  the  stock  of  the  Globe  Publishing  Com- 
pany or  of  the  condition  of  its  financial  affairs.  Without 
these  elements  this  branch  of  the  answer  is  palpably  de- 
fective. 

It  is  finally  asserted  that  J.  O.  Spencer,  not  being  a 
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party  to  the  suit  in  Lancaster  county,  is  not  aflfected  by 
the  pendency  of  that  action  or  by  the  judgment  rendered 
therein.  Both  defendants  joined  in  the  motion  for  a  new 
trial  filed  in  the  district  court,  and  they  join  in  the  peti- 
tion in  error  filed  here.  On  the  authority  of  repeated  de- 
cisions we  are  constrained  to  hold,  under  these  circum- 
stances, that  an  afllrmance  of  the  judgment  as  to  one 
requires  an  affirmance  as  to  both.  {Knight  v.  Darby^  55 
Neb.  16.) 

AFFraMHD. 


Fmsdbrick  D.  Reynolds  v.  State  of  Nebraska:. 

Filed  Febbuabt  23, 1899.    No.  10472.  ' 

1.  Bigamy.  A  married  person  wiU  not  be  absolved  from  the  bonds  of 
matrimony  by  believing,  even  upon  information  apparently  relia- 
ble, that  the  marriage  has  been  dissolved  by  death  or  divorce. 
Public  policy  forbids  that  the  permanence  of  the  marriage  rela- 
tion should  depend  upon  anything  so  precarious  as  the  mental 
state  of  one  of  the  parties. 

2. .  Whether  in  a  prosecution  for  bigamy  an  honest  and  rea- 
sonably grounded  belief  entertained  by  the  defendant  in  the 
death  of  an  absent  spouse  is  of  itself  a  complete  defense,  qinwre. 

3. :   Evidence.    In  a  prosecution  for  bigamy  it  is  prejudicial 

error  to  permit  the  state  to  reinforce  a  disputable  presumption 
in  regard  to  the  capacity  of  one  of  the  parties  to  contract  a 
valid  marriage,  by  the  introduction  of  incompetent  evidence 
directly  bearing  upon  the  question. 

4. :  Dn'ORCE:  Proof.  To  prove  a  divorce  the  record  of  the  de- 
cree, or  a  duly  authenticated  copy  thereof,  is  the  appropriate 
and  only  competent  evidence. 

5.  Bevlew:  Exceptions.    In  the  absence  of  an  exception  a  ruling  made 

by  the  district  court  during  the  progress  of  the  trial  cannot  be 
reviewed. 

6.  PreBumptions:   Evidence.    Wlien   a  rebuttable  presumption  pos- 

sessing no  inherent  probative  force  is  met  by  opposing  evidence, 
it  is  entirely  destroyed  and  ceases  to  be  a  factor  in  the  trial,  un- 
less it  be  required  to  turn  an  evenly  balanced  scale. 

Error  to  the  district  court  for  Hayes  county.    Tried 
below  before  Norris,  J.    Reversed. 
8 
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J.  L.  McPheely  and  E.  E.  FerriSy  for  plaintiff  in  error. 

References:  People  v.  Lambert^  5  Mich.  349;  Gahagan 
V.  People,  1  Parker's  Grim.  Rep.  [N.  Y.]  378;  Bird  v.  Statey 
21  Gratt.  [Va.]  800;  King  v.  State,  40  Ga.  244;  Rex  v. 
Deeley,  1  Moody  C.  0.  [Eng.]  303;  Eaton  v.  Hasty,  6  Neb. 
419;  Davis  v.  Commofiwealth,  13  Bush  [Ky.]  318. 

O.  J.  Smyth,  Attorney  General,  and  W.  D.  Oldham^ 
Deputy  Attorney  General,  for  the  state. 

References:  Moses  v.  Conistock,  4  Neb.  516;  L/ord  v.  State, 
17  Neb.  526;  Haggin  v.  Haggin,  35  Neb.  376;  Montgomery 
V.  Bevans,  1  Sawyer  [U.  S.]  666;  Miles  v.  XJnited  Staies, 
103  U.  S.  304;  Taylor  v.  State,  52  Miss.  84;  People  v.  Beevers, 
99  Cal.  286;  Shafher  v.  State,  20  O.  1;  Walls  v.  State,  32 
Ark.  565;  Bcggs  v.  State,  55  Ala.  108;  Cooley  v.  State,  55 
Ala.  162. 

Sullivan,  J.      ^ 

The  defendant  Frederick  D.  Reynolds  was  convicted  of 
bigamy  and  sentenced  to  imprisonment  in  the  peniten- 
tiary for  a  term  of  seven  years.  lie  was  found  guilty  on 
the  first  count  of  the  information,  which  charges  a  first 
marriage  with  Jennie  Ford  in  Beaverhead  county,  in 
the  state  of  Montana,  in  February,  1895,  and  a  second 
marriage  with  Lizzie  J.  Caulk  in  Hayes  county,  Ne- 
braska, in  July  1897.  The  solemnization  of  both  mar- 
riages, as  alleged  in  the  information,  was  shown  by 
competent  evidence  and  was  admitted  by  the  defendant 
while  testifying  as  a  witness  in  his  own  behalf.  The 
hypothesis  upon  which  the  defense  was  conducted  was 
that  the  Montana  marriage  was  void  for  the  reason  that 
both  the  contracting  parties  were  at  the  time  bound  by 
prior  matrimonial  alliances  and  so  lacking  in  legal  ca- 
pacity to  marry  or  live  in  lawful  wedlock.  Jennie  Ford 
being  produced  as  a  witness  for  the  state  on  cross-exam- 
ination gave  testimony  from  which  it  appears  that  she, 
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as  well  as  the  defendant,  was  incorrigibly  addicted  to 
matrimony.    She  testified  that  she  married  J.  J.  Jordon 
at  Vinton,  Iowa,  in  1883;  that  she  married  Frank  Ford 
in  Chicago  in  1884,  and  that,  at  Dillon,  Montana,  in  Au- 
gust, 1892,  she  was  wedded  to  Mark  S.  Purman.    At  the 
conclusion  of  the  cross-examination  she  was  dismissed 
by  the  state,  but  was  subsequently  recalled  and,  over 
defendant's  objection,  testified  that  at  the  time  she  mar- 
ried Reynolds  all  of  his  predecessors  in  marital  right 
were  dead.     She  also  testified  that  she  had  obtained  a 
divorce  from  Purman  in  1893.     During  the  course  of  a 
further  cross-examination  it  Avas  developed  that  the  only 
information  the  witness  possessed  in  regard  to  the  death 
of  Purman  was  derived  from  a  letter  written  to  her  by 
some  one  in  Kansas  City.     Whereupon  the  defendant 
moved  to  strike  out  the  testimony.    The  motion  was  de- 
nied for  the  reason  suggested  by  the  following  remark 
of  the  judge  who  presided  at  the  trial:  "An  honest  belief 
of  the  death  of  a  husband  or  a  wife,  together  with  some 
reasonable  ground  for  their  believing  it,  would  be  a  good 
excuse.     I  believe  on  that  ground  it  ought  to  be  over- 
ruled."    The  motion  should  have  been  sustained.     The 
mere  reception  of  the  letter  did  not  render  the  wit- 
ness  an    eligible    candidate    for    matrimony.      Neither 
reason  nor  authority  sustains  the  position  of  the  trial 
court  upon  this  question.     There  are,  it  is  true,  cases 
which  hold  that  an  honest  belief  in  the  death  of  a  former 
husband    or    wife,    when    such    belief    is    reasonably 
grounded,  is  a  defense  to  a  prosecution  for  bigamy;  but 
if  the  doctrine  of  these  cases  is  sound,  which  we  do  not 
concede,  it  has  no  application  whatever  to  the  facts  of 
this  case.     The  witness  was  not  on  trial;  her  intent, 
whether  criminal  or  innocent,  was  not  in  issue,  and, 
therefore,  her  belief  touching  the  contents  of  the  letter 
was  wholly  immaterial.     A  married  person  cannot  be- 
come absolved  from  the  bonds  of  matrimony  by  believing, 
even  upon  information  apparently  reliable,  that  the  mar- 
riage has  been  dissolved  by  divorce  or  death.     Public 


KEBllASKA  REPORTS.  [Vol.  58 

Reynolds  v.  State. 


policy  forbids  that  tlie  permanence  of  the  marriage  rela- 
tion should  d(q)end  on  anything  so  precarious  and  elusive 
as  the  mental  state  of  one  of  the  parties.  But  it  is  eon- 
tended  by  the  attorn(»y  general  that  the  refusal  of  the 
court  to  sustain  the  motion  was  not  prejudicial  error, 
because  the  law  wcmld  presume  in  favor  of  the  innocence 
of  Jennie  Ford  that  Purman  was  dead  at  the  time  she 
contracted  the  marriage  with  Reynolds.  The  better 
opinion  seems  to  be  that  there  is  in  such  case  no  absolute 
and  inflexible  presumption,  but  that  the  question  is  to  be 
determined  by  the  jury  from  all  the  facts  in  the  case. 
(Williams  r.  ivilliams,  63  Wis.  58;  Toini  of  North  fit  Id  v. 
Plymouth,  20  Yt.  582;  JolniHon  r.  Johuson,  114  111.  611; 
Rex  r.  Ifiirhorne,  2  Ad.  &  El.  [Eng.]  540*.)  But,  conced- 
ing that  the  i)resumption  of  innocence  should  be  indulged 
notwithstanding  the  nuisonable  and  prob«ible  presump- 
tion of  life,' it  does  not  follow  that  there  was  not  preju- 
dicial en»or  in  submitting  to  the  jury  the  evidence  against 
which  the  motion  was  directed.  There  was  evidence  in 
the  case  that  Purman  was  s(»en  aliv(*  and  well  at  Evans, 
Colorado,  in  1897.  This  evidence  destroyed  the  i)resump- 
tion  of  his  death  and  left  the  question  for  the  jury  to 
determine  upon  a  consideration  of  all  the  facts  and  cir- 
cumstances proven  on  the  trial.  As  applied  to  the  facts 
in  this  record,  the  pn^sumpticm  was  nothing  more  than 
an  arbitrary  rule.  It  possessed  no  inh(4*ent  probative 
force.  Its  value  depends  ui)on  law  and  not  upon  logic. 
When  it  m(»t  opposing  testimony,  it  was  completely  over- 
thrown and  ceased  to  be  a  factor  in  the  trial,  (drarcs 
V.  Colwell,  90  111.  612.)  This  being  so,  it  follows  that  the 
court  permitted  the  jury  to  find  that  Purman  was  dead 
and  to  rest  their  finding  upon  the  testimony  of  Jennie 
Ford  with  respect  to  the  contents  of  a  letter  which  was 
neither  produced  nor  accounted  for.  It  cannot  be  said 
that  this  evidence  did  not  exert  a  decisive  influence  upon 
the  jury  in  reaching  their  verdict.  It  was  palpably  in- 
competent and  should  have  been  rejected.  The  defend- 
ant also  complains  because  Jennie  Ford  was  permitted 
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to  give  oral  evidence  of  the  fact  that  she  had  obtained 
a  divorce  from  Mark  S.  Purman.  The  evidence  was 
clearly  secondary,  and  its  reception  was  prejudicial  error. 
If  a  divorce  had  been  obtained,  a  duly  authenticated  copy 
of  the  decree  was  the  appropriate  and  only  legal  evidence 
of  the  fact.  {Common uralth  r.  Bojfcr,  7  Allen  [Mass.]  306; 
i^tate  r.  Barrow,  31  La.  Ann.  691;  rice  i\  Ravifi,  30  N.  J. 
Law  314;  1  Jones,  Evidence  sec.  199;  4  Am.  &  Eng.  Ency. 
Law  [2d  ed.]  45.)  This  evidence  may,  have  influenced  the 
jury  to  find  that  Jennie  Ford  possessed  capacity  to  con- 
tract a  valid  marriage  with  the  defendant.  At  any  rate, 
it  is  impossible  to  say  that  it  did  not  have  that  effect. 
Other  rulings  of  the  trial  court  assigned  for  error  can- 
not be  considered,  because  in  some  instances  appropriate 
objections  were  not  made  and  in  others  no  exceptions 
were  taken.  The  instructions  given  seem  to  be  lacking  in 
accuracy  of  statement,  while  at  least  one  of  the  instruc- 
tions tendered  by  the  defendant  and  refused  by  the  court 
states  a  correct  j)rinciple,  was  applicable  to  the  facts,  and 
should  have  been  given.  But  as  there  was  no  exception 
to  the  instructions,  the  assignments  in  relation  to  them 
cannot  be  considered.  It  has  been  suggested,  and  is 
doubtless  true,  that  in  this  case  "outraged  Justice  has 
laid  her  avenging  lash  on  the  back  of  one  who  honestly 
deserves  the  scourge;*'  but  we  cannot  for  that  reason 
alone  affirm  the  judgment.  The  jurisdiction  of  the  courts 
is  not  co-ordinate  with  that  of  the  mob.  The  defendant, 
by  his  own  confession,  is  an  inveterate  bigamist,  but  not- 
withstanding that  fact  he  is,  under  the  constitution  and 
laws  of  this  state,  entitled  to  a  fair  and  impartial  trial. 
Notwithstanding  his  odious  character  he  must,  like  every 
other  person  accused  of  crime,  be  tried  and  convicted 
by  due  course  of  law  or  c^lse  go  free.  The  judgment  is 
reversed  and  the  cause  remanded  for  further  proceed- 
ings. 

Reversi:d  and  rkmanded. 
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Herman  Bkotihous  v.  ITayes  &  Jones. 

Filed  Fkbiu'ary  2:5,1809.    No.  S650. 

Attachment:  Dis(marce  Afti:f{  Judgmknt.  A  court  is  without  au- 
thority to  hear  ami  det(M-iuine  a  motion  to  diseliarge  an  attach- 
ment tiled  before  judgment  in  the  action,  but  not  submitted 
until  after  jud«^»-ment.  Third  jjoint  in  the  syllabus  of  Stittzner 
V.  Printz,  43  Neb.  306,  overruled. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Holmes,  J.    Reversed, 

Bane  it  AUsehuhi\  for  plaintiffs  in  error. 

Laiiib  dc  AddfiLSy  eoutra. 

Sullivan,  J. 

Herman  Bros.  comnKMiced  this  action  before  E.  E. 
Spencer,  a  justice  of  the  peace  for  Lancaster  county,  to 
recover  of  Hayes  &  Jon(»s  an  alh^ji^t^d  indebtedness  of  $44. 
The  action  was  aided  by  attachment.  The  summons  was 
returnable  August  15,  but  by  aj»reem(»nt  of  the  parties 
the  trial  of  the  cause  was  postponed  to  a  later  day.  At 
the  time  agreed  upon  the  evidence  was  submitted  and  a 
judgment  rendered  in  favor  of  the  plaintiffs  for  the  full 
amount  of  their  claim,  together  w'th  the  costs  of  the 
action,  taxed  at  f5.70.  Just  prior  to  the  commencement 
of  the  tricil  the  defendants  filvl  a  motion  to  discharge 
the  attachment,  but  did  not  |a'ess  it  to  a  hearing,  nor, 
so  far  as  the  record  shows,  make  any  attempt  to  do  so. 
After  judgment  was  rendered  the  plaintiffs  moved  for 
an  order  to  sell  the  attached  property,  and  the  defend- 
ants presented  their  motion  to  dissolve*  the  attachment. 
The  former  motion  was  denied,  the  latter  sustained,  and 
the  costs  taxed  to  the  plaintiffs.  To  secure  a  reversal  of 
tlK^se  orders  Herman  Bros,  prosecuted  error  to  the  dis- 
trict court,  where  the  rulings  of  the  justice  were  ap- 
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proved  and  a  judgment  rendered  dismissing  the  pro- 
ceeding. The  costs,  amounting  to  f48.08,  were  taxed  to 
the  plaintiffs. 

The  question  for  decision  is  the  authority  of  the  justice 
of  the  peace  to  entertain  the  motion  to  discharge  the  at- 
tachment after  judgment  in  the  action.  By  section  235 
of  the  Code  of  Civil  Procedure  it  is  provided:  "The  de- 
fendant may,  at  any  time  before  judgment,  upon  reason- 
able notice  to  the  plaintiff,  move  to  discharge  an  attach- 
ment, as  to  the  whole  or  a  part  of  the  property  attached." 
This  section  confers  upon  an  attachment  defendant  the 
right  to  apply  to  the  court  for  a  release  of  property 
claimed  to  be  wrongfully  held  under  an  order  of  at- 
tachment. It  contains  also  a  limitation  upon  the  exer- 
cise of  the  right.  The  application  must  be  made  within 
the  time  and  in  the  manner  fixed  by  the  statute.  It  is 
not  suflScient  to  place  a  motion  among  the  files  of  the 
case;  that  does  not  meet  the  requirements  of  the  law, 
which  clearly  contemplates  that  the  matter  shall  be 
brought  to  the  attention  of  the  court  and  its  action  in- 
voked thereon.  Such  was  the  construction  adopted  in 
MolinCy  Milburn  &  Stoddard  Co.  v.  Curtis^  38  Neb.  520, 
where  Norval,  J.,  delivering  the  opinion,  said:  "The 
only  reasonable  construction  of  the  section  quoted  is 
that  the  authority  of  the  court  to  dissolve  an  attachment 
is  limited  to  cases  where  a  motion  to  discharge  is  filed 
before  judgment;  in  other  words,  where  such  a  motion  is 
seasonably  made  and  submitted  to  the  court  for  its  de- 
cision thereon,  but  through  inadvertence  or  otherwise 
no  ruling  has  been  made  before  final  judgment  on  the 
merits,  the  court  has  jurisdiction  to  rule  upon  the  motion 
after  such  judgment."  In  the  case  of  Stiitzncr  v.  PrintZy 
43  Neb.  306,  the  court,  while  professing  to  follow  Moline, 
Milburn  &  Stoddard  Co.  v.  CurtiSy  decided  that  a  motion 
to  dissolve  an  attachment  filed  before  judgment  might 
be  submitted  and  ruled  on  after  judgment.  The  de- 
cision is  apparently  the  result  of  a  misconception  of  the 
point  decided  in  the  earlier  case.    It  does  not  assume  to 
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stand  on  an  indept^ndont  exposition  of  the  statute  and 
cannot  be  ae((»i)ted  as  a  precedent.  The  motion  in  the 
case  at  bar  not  having  been  bronjijht  to  tlie  attention  of 
the  court  before  judgment,  and  no  notice  having  been 
given  to  the  plaintilTs  as  reciuircnl  by  section  233  of  the 
Code,  the  justice  of  the  peace  was  without  power  to  dis- 
charge the  attacliment.  The  judgment  of  the  district 
court  is  therefore  reversed  and  the  cause  remanded. 

Eeveused  and  remanded. 


State  of  Xebuaska,  ex  rel.  Buuney  J.  Kendall,  v. 

CllAULES  T.  DU^KINSOX,  Jl'DCiE. 

FiLKi)  FKimrARY  23,  1899.     Xo.  10G05. 

1.  BiU  of  Exceptions:  ^fANDAMUs.     A  litig^ant  has  on  absolute  l^p^al 

rig-ht  to  the  allowance  of  a  bill  of  exceptions  embracing'  all  the 
evidence  con.sidercd  on  the  hearinpf  of  an  application  for  an  in- 
terlocutory order.  This  light,  in  a  proper  case,  may  be  enforctd 
by  mandamus. 

2.  :  Time  for  Settlemknt.  The  time  for  settling?  a  bill  of  ex- 
ceptions in  such  case  begins  to  run  from  the  final  adjournment 
of  the  term  at  which  the  order  complained  of  is  made. 

OiUGiXAL  ai)i)lic-ati()n  for  mandamus  to  require  re- 
spondent to  allow  and  sign  a  bill  of  exceptions.  Writ 
alloicccL 

AUnrt  Swartzlandcr,  for  relator. 

Joel  ir.  West,  contra. 

SULLIVAX,  J. 

This  is  an  original  application  for  a  writ  of  mandamus 
to  require  the  respondent,  who  is  one  of  the  judges  of 
the  district  court,  to  allow  and  sign  a  bill  of  exceptions. 
After  the  reversal  of  the  judgment  in  Kendall  i\  (larncau, 
55  Neb.  403,  the  defendant  in  that  case  filed  an  answer 


Vol.  58]  JANUARY  TERM,  1899.  57 


Finders  v.  Bodle. 


in  the  district  court  containing  three  separate  defenses 
to  the  cause  of  action  stated  in  the  petition.  The  plain- 
tiff moved  to  strike  out  the  first  and  second  defenses  on 
the  ground  that  they  were  pleaded  in  violation  of  a  stipu- 
lation of  the  parties  filed  in  the  case  before  the  decision 
on  the  demurrer.  The  motion  was  presented  to  the  re- 
spondent presiding  in  the  district  court  for  Douglas 
county,  and,  after  a  hearing  upon  evidence,  was  over- 
ruled. The  plaintiff  excepted  to  the  order  of  the  court 
and  prepared  and  tendered  a  draft  of  a  bill  of  exceptions 
for  settlement  and  allowance.  The  correctness  of  the 
bill  is  conceded  and  the  respondent  refuses  to  sign  it 
only  because  the  order  denying  the  motion  to  strike  is 
not  a  final  order.  The  order  is  certainly  interlocutory, 
but  the  plaintiff  is,  nevertheless,  entitled  to  a  record  on 
which  he  may  hereafter  have  the  ruling  of  the  district 
court  upon  the  motion  reviewed.  The  time  for  settling 
such  bill  does  not  begin  to  run  from  the  close  of  the  term 
at  which  the  case  is  finally  disposed  of,  but  from  the 
adjournment  of  the  term  at  which  the  order  is  made. 
Such  is  the  holding  in  Schklds  v.  Horbach,  40  Neb.  103. 
We  do  not  determine  whether  all  the  matters  sought  to 
be  incorporated  in  the  bill  should  be  so  incorporated. 
It  is  evident  a  bill  including  the  stipulation  should  be 
allowed,  and  that  the  reason  assigned  by  the  respond- 
ent for  refusing  to  sign  the  one  presented  to  him  is  in- 
sujfficient.    The  writ  is 

Allowed. 


John  Finders  bt  al.  v.  Ellen  A.  Bodlb  bt  al. 

Filed  February  23, 1899.    No.  8644. 

1.  Constitntional  Law:  Void  Statutes.  An  act  of  the  legfislature 
passed  in  violation  of  the  constitution  is  void  from  the  date  of 
its  enactment,  and  not  from  the  time  it  is  jndiciaUj  determined 
to  be  in  conflict  with  the  supreme  law. 

An  unconstitutional  statute  creates  no  new  rights 
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and  abrogates  no  old  ones.  It  is  for  all  purposes  as  though  it 
had  never  been  passed. 

3» :  :   Decedents.    "Baker's  Decedent's  Law"  was  never 

in  force,  and  notwithstanding  its  adoption  by  the  legislature 
and  approval  by  the  governor,  it  did  not  change,  or  affect  in 
any  way,  the  statutes  regulating  the  descent  and  transmission 
of  testate  or  intestate  estates. 

4.  Homestead:   Descent.    When  a  homestead  is   selected   from  the 

property  of  the  husband,  it  vests  on  his  death  in  his  widow  for 
life  and  afterwards  in  his  heir  or  devisee  in  fee  simple. 

5.  Void  Judgments.     When  a  court  renders  a  judgment  which  it  has 

no  authority  to  render  in  any  case,  nor  under  any  circumstances, 
such  judgment  is  void  for  want  of  jurisdiction. 

6. :  Homestead:  County  Courts.    A  decree  of  the  county  court 

assuming  to  vest  in  a  widow  the  absolute  title  to  a  homestead 
selected  from  the  lands  of  her  deceased  husband  is  void  as  an  ex- 
ertion of  power  not  granted  by  the  constitution  or  laws  of  the 
state. 

7.  Statutes:  Curative  Legislation.  Curative  legislation  does  not 
operate  against  persons  acquiring  title  to  property  in  good  faith 
and  for  value  before  its  enactment. 

Error  from  the  district  court  of  Richardson  county. 
Tried  below  before  Stull,  J.    Reversed. 

C.  Gillespie,  for  plaintiffs  in  error. 
Edtcin  FallooHj  contra. 

Sullivan,  J. 

This  was  an  action  of  ejectment  brought  by  Ellen  A. 
Bodle  and  Mary  liosa  against  John  Finders  and  Eliza 
Finders  to  recover  possession  of  lot  1,  in  block  8,  of  the 
village  of  Verdon,  in  Richardson  county.  In  the  district 
court  there  was  judgment  according  to  the  pra^^er  of 
the  petition.  The  material  facts  are  undisputed  and  may 
be  thus  summarized:  Asaph  Oliver  was  the  fee  owner 
of  the  lot  in  question  and  at  the  time  of  his  death  was 
occupying  it  with  his  wife,  Catherine  Oliver,  as  a  family 
homestead.  The  property,  which  did  not  exceed  in  value 
the  sum  of  $500,  was  devised  to  Fred  Oliver,  a  sou  of 
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Asaph  Oliver  by  a  former  marriage.  The  plaintiffs  are 
daughters  of  Catherine  Oliver  by  a  former  marriage  and 
step-sisters  of  Fred  Oliver.  After  the  death  of  Asaph 
Oliver,  which  occurred  February  4,  1892,  his  widow,  re- 
jecting the  provisions  of  his  will  in  her  favor,  declared 
her  election  to  take  under  the  law.'  Thereupon  the 
county  court,  acting  under  the  authority  of  chapter  57, 
Session  Laws  1889,  known  as  "Baker's  Decedent's  Law," 
made  a  decree  assuming  to  transfer  to  Catherine  Oliver 
absolute  title  to  the  property  in  controversy.  In  De- 
cember, 1892,  Catherine  Oliver  died  intestate  and  the 
plaintiffs  succeeded  to  her  rights.  The  validity  of  their 
title  to  the  lot  depends,  therefore,  upon  the  validity  of 
the  decree  of  the  county  court.  The  Baker  law  was 
passed  in  violation  of  the  constitution.  It  neither  cre- 
ated new  rights  nor  destroyed  old  ones.  It  was  as  in- 
effectual as  though  it  had  never  been  enacted.  {Trumble 
V.  Trvmhle,  37  Neb.  340;  Boales  v.  Ferguson,  55  Neb.  565.) 
Consequently,  upon  the  death  of  Asaph  Oliver  the  lot  in 
question  became  the  property  of  Fred  Oliver,  subject  to 
his  step-mother's  life  estate  therein.  Section  17,  chapter 
36,  Compiled  Statutes  1897,  provides  that  on  the  death 
of  the  owner  of  the  homestead  it  shall  vest  in  the  surviv- 
ing husband  or  wife  during  the  life  of  such  survivor  and 
afterwards  in  the  heir  or  devisee  of  the  original  owner. 

Fred  Oliver  having  acquired  the  fee  to  the  property 
by  his  father's  will,  it  was  not  within  the  power  of  the 
county  court  to  divest  his  title  and  vest  it  in  the  plain- 
tiff's ancestor,  conceding  for  the  purposes  of  the  case 
that  the  proceedings  were  adversary.  Courts  must  keep 
within  their  jurisdictions.  They  must  have  power  to 
hear  and  decide,  or  their  decisions  will  be  null.  Unless 
the  question  decided  is  presented  for  decision,  and  un- 
less the  authority  to  decide  questions  of  like  character 
is  given  to  the  court  by  law,  the  decision  is  a  nullity  and 
may  be  assailed  in  a  collateral  action.  {Fithimi  v.  Monks, 
43  Mo.  502;  lirUhjes  v.  Clay  County,  57  IMiss.  252;  Ex  parte 
Lange,  18  Wall.  [U.  S.]  163;  Fcillett  v.  Englcr,  8  Cal.  76; 
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Sheldon  v.  Nnctou,  3  O.  St.  494;  Strobe  v.  Downer,  13  Wis. 
11;  Lacis  i\  Smith,  9  N.  Y.  502;  Bigclow  v.  Forrest,  9  Wall. 
[U.  S.]  339;  Windsor  r.  J/cTV////i,  93  U.  S.  274;  Spoors  v. 
Cocn,  44  O.  St.  497,  9  N.  E.  Rep.  132.)  In  1  Freeman, 
Judgments  [4th  ed.],  section  120r,  it  is  said:  *'If  a  court 
grants  relief  wliicli  under  no  circumstances  it  has  any 
authority  to  grant,  its  judgment  is  to  tliat  extent  void." 
In  Munday  r.  Vail,  34  N.  J.  Law  418,  it  is  said  that  an 
essential  element  of  jurisdiction  is  power  in  the  court 
to  take  cognizance  of  cases  to  which  the  one  to  be  ad- 
judged belongs.  In  the  case  at  bar  the  county  court  of 
Kichardsou  county  undertook  by  its  decree  to  divest  Fred 
Oliver's  title  to  the  lot  in  dispute  on  the  assumption  that 
it  had  authority  to  confirm  in  Catherine  Oliver,  as  widow 
of  Asaph  Oliver,  the  fee  to  the  family  homestead,  since 
it  did  not  exceed  in  value  the  sum  of  |1,000.  The  court 
possessed  no  such  power  in  any  case.  It  was  without 
legal  capacity  to  entertain  the  application  of  the  widow 
or  to  grant  the  relief  demanded.  The  decree  assigning 
the  homestead,  to  the  extent  that  it  assumed  to  confer 
rights  outlasting  the  life  of  Mrs.  Oliver,  was  not  merely 
erroneous,  but  utterly  void. 

Plaintiffs,  however,  insist  that  if  the  decree  was  origi- 
nally void  for  want  of  jurisdiction  in  the  county  court, 
it  was  afterwards  legalized  and  made  effective  by  cura- 
tive legislation.  We  need  not  in  this  case  determine  the 
extent  to  which  the  legislature  may  rightfully  go  in 
the  enactment  of  curative  statutes,  for  it  is  evident  the 
one  in  question  is  not  applicable  here  in  view  of  the  facts 
conclusively  shown  by  the  record.  It  appears  that  John 
Finders  bought  the  property  from  Fred  Oliver  in  good 
faith,  and  for  an  adt^quate  consideration,  after  the  de- 
cision in  Truwhie  t\  TrnmUe  and  before  the  curative  stat- 
ute was  passed.  The  title  of  a  purchaser  thus  acquired 
is  not  affected  by  legislation  designed  to  validate  void 
judgments.  Upon  this  proposition  the  authorities  are 
agreed.  One  about  to  buy  property  is  not  required  to 
anticipate  future  legislative  action  affecting  the  title 
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offered  for  sale.  Otherwise,  investments  would  be  safe 
only  to  those  having  access  to  oracles,  or  possessing 
something  like  that  comprehensive  sweep  of  vision  as- 
cribed by  Homer  to  the  Grecian  seer.  Discussing  a  sim- 
ilar question  Chief  Justice  Marshall,  in  Fletcher  v.  Peck, 
GCranch  [U.  S.]  87,  used  the  following  language:  "It  is, 
then,  the  unanimous  opinion  of  the  court  that,  in  this 
case,  the  estate  having  passed  into  the  hands  of  a  pur- 
chaser for  a  valuable  consideration,  without  notice,  the 
state  of  Georgia  was  restrained,  either  by  general  prin- 
ciples, which  are  common  to  our  free  institutions,  or  by 
the  particular  provisions  of  the  constitution  of  the  United 
States,  from  passing  a  law  whereby  the  estate  of  the 
plaintiff  in  the  premises  so  purchased  could  be  constitu- 
tionally and  legally  impaired  and  rendered  null  and 
void."  In  Freeman,  Void  Judicial  Sales,  section  61,  it 
is  said:  *TPhe  curative  act  does  not  operate  against  pur- 
chasers from  the  grantor  in  good  faith,  and  for  value, 
before  its  passage."  In  support  of  this  proposition  the 
author  cites  Kcirman  i\  SauiNels,  17  la.  528;  Thompson  v. 
Mot^gan^  6  Minn.  199;  lirinfon  i\  Seevers,  12  la.  389;  Sher- 
wood v.  Flemingy  25  Tex.  Supp.  408;  W7nght  v.  HaivkinSy 
28  Tex.  452;  Mcnges  v.  Dcntlcr,  33  Pa.  St.  495.  Other 
cases  holding  the  same  doctrine  are:  Johnson  v.  Wells 
County,  107  Ind.  15;  McDmiiel  v.  Correll,  19  111.  226;  Nelson 
V.  Rmmtreey  23  Wis.  367;  Denny  v.  Mattoon,  2  Allen  [Mass.] 
361;  Pryor  v.  Downey,  50  Cal.  388.  The  judgment  of  the 
district  court  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Reversed  and  remanded. 
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gg.       Charles  J.  Estep,  appellee,  v.  Samuel  Sciilesixoer, 
|fje_i3o|  j,rp  ^j^^  Impleaded  with  Isaac  A.  Wood  et  al., 

appellants. 

Filed  February  23, 1899.    No.  8732. 

1.  Review:  Exceptions.     An  interlocutory  order  to  which  no  excep- 

tion has  been  taken  cannot  be  reviewed. 

2.  AppeaL     In  a  cause  broug:ht  to  this  court  by  appeal  the  judgment 

will  not  be  reversed  if  it  responds  to,  and  is  warranted  by,  the 
pleadings  and  proof. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Powell,  J.    Affirmed. 

Silas  Cohh,  for  appellants. 

James  H.  Mcintosh^  contra. 

Sullivan,  J. 

This  action  was  brought  in  the  district  court  of 
Douglas  county  to  foreclose  three  real  estate  mortgages. 
Isaac  Wood  and  Eliza  Wood  were  the  fee  owners  of  an 
undivided  one-half  of  the  mortgaged  property.  The  other 
half  was  owned  by  two  othc^r  defendants.  The  Woods 
answered  denying  plaintifi's  ownership  of  the  mortgages 
and  questioning  the  amount  claimed  to  be  due  thereon. 
They  also  filed  a  cross-petition  containing  the  usual 
allegations  in  actions  for  partition,  and  asked  that  the 
several  shares  and  interests  of  the  parties  as  therein  al- 
leged be  confirmed  and  that  referees  be  appointed  to 
make  allotment  accordingly.  To  this  pleading  the  plain- 
tiff demurred,  and  the  demurrer  was  sustained.  It  is 
now  urged  that  the  ruling  on  the  demurrer  was  erroneous 
and  that  the  judgment  of  foreclosure  should,  therefore, 
be  reversed. 

We  cannot  consider  the  correctness  of  the  decision, 
for  the  reason  that  no  exception  was  taken.    The  order 
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being  interlocutory,  in  the  absence  of  an  exception,  is 
not  reviewable.  (Abbott  v.  Barton,  47  Neb.  822;  Yager 
V.  Ijcmp,  39  Neb.  93;  Welch  v.  Calhoun,  22  Neb.  166.)  Be- 
sides, this  being  an  appeal,  the  only  question  for  our 
determination  is  whether  the  judgment  rendered  is  the 
one  w^hich  ought  to  have  been  rendered  on  the  pleadings 
and  evidence.  There  is  nothing  whatever  in  the  record 
before  us  that  would  warrant  a  decree  for  partition.  The 
judgment  is 

Affirmed. 


Henry  E.  Lewis,  Receiver,  v.  William  F.  Pickering. 

Filed  February  23, 1899.    No.  8725. 

Negotiable  Instruments:  Set-Off.  In  an  action  against  the  maker 
of  a  promissory  note  he  cannot  plead  as  a  set-off  an  amount  due 
from  plaintiff  to  a  society,  of  whose  funds  the  defendant,  as  an 
officer,  is  custodian. 

Error  from  the  district  court  of  Buffalo  county.  Tried 
belov^r  before  Sinclair,  J.    Reversed. 

Dryden  d  Main,  for  plaintiff  in  error, 

Keferences:  Scammon  v.  Kimball,  92  U.  S.  362;  Slow 
V.  Tarwood,  14  111.  424. 

John  HogCy  contra. 

Ryan,  C. 

This  action  was  brought  in  the  district  court  of  Buffalo 
county  by  the  receiver  of  the  Buffalo  County  National 
Bank  for  the  collection  of  a  note  for  $597.22  made  to  that 
bank  by  William  F.  Pickering.  The  defendant  just  named 
was  allowed  a  set-ofF  of  the  amount  which  was  due  on  a 
deposit  in  the  Buffalo  County  National  Bank,  and  there 
was  judgment  against  him  for  the  balance  of  the  note 
and  interest    For  a  review  of  the  ruling  whereby  the 
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said  set-oflf  was  allowed  the  receiver  of  the  bank  has 
prosecuted  these  error  proceedings.  The  note  was  the 
individual  note  of  Pickering.  The  set-oflf  was  evidenced 
by  an  account  with  the  bank  under  the  name  of  W.  P. 
Pickering,  receiver,  and  the  evidence  disclosed  that  the 
money  he  had  deposited  in  this  account  was  the  prop- 
erty of  a  society  described  as  the  A.  O.  U.  W.  Lodge. 
It  was  suggested  in  argument  that  the  ruling  of  the  dis- 
trict court  was  in  line  with  First  Nat,  Bank  of  South  Bend 
V.  Gandi/y  11  Neb.  431,  but  in  this  we  cannot  concur.  In 
First  Nat.  Batik  of  South  Bend  v.  Oandpy  supra,  Gandy  had 
deposited,  as  county  treasurer,  certain  money  with  the 
bank,  which  was  garnished  as  a  supposed  debtor  of 
Gandy,  on  an  execution  issued  upon  a  judgment  against 
him.  In  the  district  court  the  garnishee  was  discharged 
and  the  judgment  debtor  prosecuted  error  proceedings 
to  this  court,  and  it  was  held  that  Gandy  could  not 
legally  deposit  the  funds  of  the  county  with  the  garnishee 
bank,  and,  therefore,  that  the  bank  could  not  be  per- 
mitted to  assert  that  he  had  done  so.  In  the  case  under 
consideration  the  receiver  of  the. A.  O.  U.  W.  Lodge  bases 
his  right  to  set-off  the  amount  due  that  lodge  on  the 
proposition  that  the  deposit  was  his  own  individual  prop- 
erty. If  the  principle  underlying  the  case  of  the  First 
Nat.  Bank  of  South  Bend  v.  Oandj/y  supra^  is  applicable,  its 
practical  effect  would  be  to  estop  Pickering  to  insist  that 
the  money  of  the  lodge  had  been  converted  to  his  use. 
The  estoppel  invoked  in  First  Nat.  Bank  of  South  Bend 
V.  Gandj/y  »upra,  was  based  upon  statutory  provisions  for- 
bidding the  loaning  by  a  public  ofllcer  of  public  funds 
with  which  he  is  intrusted,  and  we  shall  not,  therefore, 
accept  that  case  as  determinative  of  the  questions  in- 
volved herein.  The  deposit  in  this  case  was  of  funds 
of  the  lodge,  practically  as  though  the  deposit  had  been 
in  its  name;  for,  if  there  had  been  a  controversy  between 
a  successor  of  Pickering  in  oflBce  and  himself  as  to  who 
was  entitled  to  such  funds,  they  must  have  been  awarded 
to  such  successor.    If  we  are  correct  in  this  assumption. 
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it  inevitably  results  that  Pickering  could  not  plead  as 
a  set-oflf  to  the  claim  against  himself,  individually,  the 
indebtedness  due  from  the  creditor  to  the  lodge.  The 
judgment  of  the  district  court  is  therefore  reversed. 

Reversed  and  remanded. 


Henry  Krebbs  e'p  al.  v.  William  Holway. 

Filed  February  23, 1899.    No.  8410. 

1.  Pleading:  Amendment:   Review:   Presumptions.    It  cannot  be  as- 

sumed in  the  supreme  court  that  the  district  court  erroneously 
overruled  a  motion  to  cause  to  comply  with  a  former  pleading  in 
the  county  court  a  pleading"  in  the  district  court,  by  striking 
from  the  latter  certain  lauf^uage,  when  the  record  in  the  su- 
preme court  fails  to  show  what  pleading  was  filed  in  the  county 
court. 

2.  Sales:  Contracts:   Evidence.    Allegations  of  a  failure  to  deliver 

cattle  upon  demand  pursuant  to  a  contract  of  purchase  and  sale 
are  not  sustained  by  proofs  of  a  failure  to  return  earnest  money 
paid  upon  an  agi'eement,  at  the  time  of  purchase,  that,  if  condi- 
tions not  then  known,  but  subsequently  to  be  ascertained,  should 
not  prove  to  be  satisfactory,  the  earnest  money  would  be  re- 
funded. 

Error  from  the  district   court   of  Douglas   county. 
Tried  below  before  Blair,  J.    Reversed, 

G.  J.  Sviyth,  for  plaintiffs  in  error. 

Charles  Offutty  contra. 

Ryan,  C. 

The  first  pleading  in  the  transcript  of  the  record  of 
this  case  is  an  amended  petition  filed  in  the  district  court 
of  Douglas  county.  The  defendants  therein  named  filed 
a  motion  to  strike  from  this  petition  certain  averments 
so  that  it  might  describe  the  same  cause  of  action  that, 
as  was  alleged  in  the  motion,  had  been  plaintiff's  cause 
of  action  in  the  county  court.  As  already  indicated,  the 
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transcript  does  not  purport  to  describe  any  issue  pre- 
sented in  the  county  court.  In  the  bill  of  exceptions  we 
find  what  are  styled  a  "petition"  and  "an  amended  pe- 
tition," purporting  to  be  filed  in  the  county  court. 
Neither  of  these  is  certified  as  a  transcript  and  each  is 
apparently  the  original  paper  filed  in  the  county  court. 
Even  if  we  could  take  notice  of  such  proofs,  there  is  noth- 
ing to  indicate  what  was  intended  to  be  established  by 
them.  There  is  nothing  in  the  motion  to  show  that  any 
resort  was  to  be  had  to  proofs  outside  the  record  before 
the  district  court.  If  we  are  confined  to  the  record  as 
it  stood  in  the  district  court,  there  is  nothing  in  the  reeord 
before  us  to  show  that  these  pleadings  were  ever  filed 
in  the  district  court.  If  these  pleadings  are  to  be  con- 
sidered as  in  the  nature  of  extrinsic  evidence,  and  if 
proofs  might  be  admitted  of  that  kind, — propositions 
upon  which  we  do  not  pass, — we  meet  with  the  insur- 
mountable objection  that  there  is  nothing  in  the  record 
to  show  that  they  were  submitted  on  the  hearing  of  the 
motion  to  strike  out  parts  of  the  petition.  For  these  rea- 
sons we  cannot  determine  whether  or  not  there  waa  a 
departure  from  the  cause  of  action  described  in  the 
county  court. 

In  his  amended  petition  above  mentioned  William 
Holway  sought  to  recover,  and  did  recover,  against 
Henry  Krebbs  and  Charles  R.  Ferrall,  individually  and 
and  as  partners  under  the  firm  name  and  style  of  Henry 
Krebbs  &  Co.,  a  judgment  in  the  sum  of  |450,  with  in- 
terest from  March  1,  1893.  The  essential  part  of  the 
amended  petition  was  as  follows:  "That  on  or  about  the 
1st  day  of  March,  1893,  the  said  defendants,  then  and. 
there  being  engaged  in  the  live  stock  commission  busi- 
ness as  partners,  received  from  the  plaintiff  |450  as  part 
purchase  price  of  about  eighty-three  head  of  cattle, 
known  as  the  Chumley  cattle,  which  plaintiff  then  pur- 
chased by  bargain  with  defendants — but  who  were  the 
owners  of  said  cattle  plaintiff  cannot  state — with  the 
agreement  that  said  cattle  should  be  delivered  to  plain- 
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tiff  by  one  R  C,  Cliiimley  to  be  weighed  at  the  station 
of  shipment,  when  plaintiff  would  pay  the  remainder  of 
said  purchase  price;  that  the  defendants  accepted  said 
money  and  agreed  that  said  cattle  should  be,  as  afore- 
said, delivered  to  this  plaintiff,  or  if  not  so  delivered, 
that  they,  the  said  defendants,  would  refund  the  said 
f450."  This  language  was  supplemented  by  averments 
of  a  failure  to  deliver  the  cattle  in  pursuance  of  the  con- 
tract above  described,  of  «a  consequent  failure  of  consid- 
eration, and  of  the  refusal  by  defendants  to  repay  to 
plaintiff  the  said  $450,  though  said  defendants  knew  of 
the  aforesaid  failure  of  consideration.  There  was  a  ver- 
dict and  judgment  as  prayed  in  said  petition,  and  these 
are  assailed  in  this  court  by  the  petition  in  error  of  the 
judgment  defendants. 

The  firm  of  Henry  Krebbs  &  Co.  was  a  live  stock  com- 
mission firm  doing  business  in  South  Omaha  on,  as  well 
as  before  and  after,  March  1,  1893.  The  cattle  described 
were,  at  the  time  of  the  alleged  purchase,  on  the  ranch 
of  B.  C.  Chumley,  in  Custer  county.  There  had  been  an 
oral  contract  between  Chumley  and  one  Tierney,  whereby 
the  latter  became  the  owner  of  these  cattle,  but  they  re- 
maineil  in  the  possession  of  Chumley,  who  had  authority 
to  sell  them, — an  authority  which  he  exercised  by  mak- 
ing a  contract  with  Eli  Grubb,  who  was  a  traveling  so- 
liciting agent  for  Henry  Krebbs  &  Co.  The  live  stock 
commission  firm  of  Gasman  &  Dudley,  at  the  times  herein 
involved,  was  doing  business  at  South  Omaha,  and  Will- 
iam G.  Allen  was  one  of  its  soliciting  agents.  In  Febru- 
ary, 1893,  Allen  proposed  to  Henry  Krebbs  &  Co.  to  pur- 
chase the  Chumley  cattle  at  an  advance  of  ten  cents  per 
hundred  pounds  over  the  price  Grubb  had  agreed  to  pay 
for  them.  This  proposition  was  accepted.  It  w«as  made 
for  plaintiff  William  Holway,  and  as  earnest  money  there 
was  paid  by  Gasman  &  Dudley,  by  check,  the  sum  of 
1450  to  Henry  Krebbs  &  Co.,  and  this  action  was  for 
the  recovery  of  this  sum  with  interest. 

The  disagreement  between  the  parties  to  this  action 
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arose  from  the  fact  that  it  was  not  understood  between 
the  firm  of  Gasman  &  Dudley  and  the  firm  of  Henry 
Krebbs  &  Co.  where  delivery  of  the  cattle  was  to  be 
made.  It  was  the  understanding  of  Gasman  &  Dudley 
that  the  delivery  was  to  be  at  Broken  Bow,  a  railroad 
station  twenty  miles  distant  from  Chumley's  ranch,  and 
Allen  testified  that  a  member  of  the  firm  of  Henry 
Krebbs  &  Co.  created  that  impression  by  reading  to  him, 
during  the  negotiations,  a  letter  in  which  the  place  of 
delivery  to  Grubb  was  described  as  Broken  Bow.  Plain: 
tiflf  William  Holway  testified  with  reference  to  his 
efforts  to  get  possession  of  the  cattle  as  follows:  "I  told 
him  [Chumley]  that  I  was  taking  steps  to  come  and  see 
the  cattle;  that  I  wanted  to  make  arrangements  to  weigh 
them  at  Oconto  instead  of  Broken  Bow;  that  I  had 
bought  them  to  weigh  at  Broken  Bow.  He  said  they 
were  not  to  be  weighed  at  Broken  Bow  or  Oconto;  they 
were  to  be  weighed  at  my  yard.  I  said  that  was  not  the 
way  I  bought  those  cattle.  He  said  that  was  the  way  he 
sold  those  cattle  and  the  way  they  must  be  delivered. 
I  says:  ^Mr.  Chumley,  I  will  come  and  receive  those  cattle 
on  these  terms.  You  must  hold  those  cattle  a  few  days 
until  we  can  see  what  the  law  says.  There  is  a  lawsuit 
in  Omaha.  Just  hold  those  cattle  for  a  few  days  and  I 
will  straighten  the  matter  out.' "  This  was  a  few  days 
before  March  9,  1893,  the  day  the  cattle  were  to  be  de- 
livered. Further  testifying  on  cross-examination  Mr. 
Holway  said:  "As  I  understood  the  contract,  they  were 
to  be  delivered  on  or  before  the  10th.  ♦  ♦  ♦  I  under- 
stood that  I  had  until  the  10th  to  carry  out  my  contract." 
On  redirect  examination  Mr.  Holway  used  this  language: 
"I  said  to  Mr.  Chumley  that  he  must  hold  those  cattle 
for  a  few  days  until  we  could  get  the  facts  in  the  case 
in  Omaha;  that  I  would  pay  the  i^harges  for  feeding  the 
cattle  until  I  could  see  how  I  would  receive  the  cattle. 
I  didn't  want  to  take  them  upon  his  contract.  I  wanted 
the  cattle  as  I  bought  them.  He  wouldn't  deliver  them 
that  way." 
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Mr.  Chumley  did  not  testify  with  reference  to  the 
above  conversation,  but  he  did  testify  that  the  cattle 
were  by  him  delivered  to  Grubb  on  March  9  at  Chumley's 
place,  where  they  were  weighed;  that  these  cattle  were 
moved  the  evening  of  the  day  of  delivery  to  the  Crewd- 
son  ranch,  from  which  place  they  were  the  next  morning 
taken  a  distance  of  six  miles  to  Oconto,  a  railroad  sta- 
tion, from  whence  they  were  on  the  same  day  shipped  to 
South  Omaha  to  Henry  Krebbs  &  Co.,  by  whom,  in  that 
market,  one  car  load  was  sold,  and  the  remainder  were 
sold  in  Chicago.  Mr.  Grubb  telegraphed  Henry  Krebbs 
&  Co.  March  7,  1893,  as  follows:  "Holway  has  squealed 
on  the  Chumley  deal.  Hold  the  advance  money.  I  will 
ship  the  cattle  Friday  myself."  In  1893  March  10  was 
Friday,  and  on  that  day  Grubb  telegraphed  Henry 
Krebbs  &  Co.  from  Oconto  as  follows:  "Have  tendered 
Allen  the  cattle.  He  refuses.  Ship  myself.  Hold  ad- 
vance money.  Wire  markets."  With  reference  to  the 
tender  of  the  cattle  to  Allen,  referred  to  in  the  above 
telegram,  Mr.  Chumley  testified  that  on  the  morning  of 
March  9,  1893,  Allen  was  at  his  place  and  wanted  to 
know  what  was  the  contract  between  Chumley  and 
Grubb,  and  was  told  that  the  cattle  were  to  be  weighed 
at  Mr.  Chumley 's  place,  and  that  the  shrinkage  was  three 
per  cent  from  the  hour, and  date  the  w^eighing  com- 
menced. Allen  then  asked,  "If  there  was  any  monkey 
work  about  that,"  and  was  assured  by  Chumley  that 
there  was  not.  About  an  hour  after  the  conversation 
Grubb  and  other  parties  came  to  the  ranch  to  weigh  the 
cattle.  When  they  reached  the  ranch  Allen  was  going 
down  the  river  on  the  further  side  from  Chumley's  house. 
James  Kelley  was  sent  after  him.  When  Kelley  overtook 
Allen  he  told  Allen  that  Grubb  wanted  him  to  come  back 
and  weigh  those  cattle;  that  Grubb  was  ready  to  deliver 
them  to  him,  whereupon  Allen  answered  that  Kelley 
might  tell  Grubb  to  go  to  a  designated  place  of  eternal 
torment  and  that  he,  Allen,  did  not  want  the  cattle,  which 
he  referred  to  by  an  epithet  which  would  indicate  that,  in 
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Allen's  mind  at  least,  those  cattle  were  qualified  to  ac- 
company Grubb  to  the  place  to  which  he  had  consigned 
him. 

On  the  oral  argument  we  were  impressed  with  the 
idea  that  this  was  a  refusal  to  receive  the  cattle,  but  a 
critical  examination  of  the  record  satisfies  us  that  on 
this  point  we  labored  under  a  misapprehension.  Mr. 
Holway,  without  contradiction,  testified  that  a  few  days 
before  the  day  on  which  the  cattle  were  to  be  delivered 
he  saw  Mr.  Chumley  and  informed  him  that  he  would 
not  take  the  cattle  on  the  terms  as  understood  by  Chum- 
ley, but  that  his  own  understanding  Avas  that  they  were 
to  be  weighed  at  Broken  Bow.  ]\Ir.  Chumley  was  then 
in  possession  of  the  cattle  and  was  managing  them  for 
Grubb,  whose  principal  was  the  firm  of  Henry  Krebbs 
&  Co.  As  we  shall  hereafter  show,  the  request  of  Mr. 
Holway  that  there  should  be  a  delay  to  enable  communi- 
cation to  be  had  Avith  South  Omaha  Avas,  under  the  cir- 
cumstances, a  reasonable  request.  It  is  very  evident 
that  soon  after  this  request  Grubb  telegraphed  to  Henry 
Krebbs  &  Co.  that -Holway  had  squealed;  that  the  money 
advanced  should  be  held,  and  that  Grubb  would  ship 
the  cattle  himself  on  Friday.  An  apparent  anxiety  to 
get  rid  of  the  Chumley  deal  was  further  evidenced  by  the 
telegram  of  Grubb  sent  tAVO  days  later,  in  which  he  said 
Allen  had  refused  a  tender  of  the  cattle,  that  Grubb 
would  ship  them,  and  requesting  that  Henry  Krebbs  & 
Co.  should  hold  the  advance  money  and  wire  markets  to 
Grubb. 

That  we  may  explain  Avhy  the  request  of  Holway  for 
delay  was  reasonable  under  the  circumstances  it  is  nec- 
essary to  state  one  fact,  Avhich,  that  its  importance  might 
not  be  lost  sight  of  at  the  proper  time,  we  have  hitherto 
omitted  to  mention.  When  the  firm  of  Gasman  &  Dudley 
was  about  to  complete  the  purchase  of  the  cattle  Mr. 
Krebbs  told  Mr.  Dudley  that  he,  Krebbs,  had  heard  the 
cattle  were  to  be  delivered  at  Broken  Bow,  but  did  not 
know  whether  that  Avas  the  fact  or  not.    When  Dudley 
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gave  Krebbs  the  check  for  $450  Krebbs  testified  that 
Dudley  said:  "If  this  deal  is  not  right  you  will  return 
this,  will  you?"  To  which  Krebbs  said  that  he  answered, 
"Yes."  To  the  cause  of  action  to  which  this  evidence 
would  be  pertinent  it  is  not  of  special  importance  where 
the  cattle  were  in  fact  to  be  delivered  under  the  con- 
tract between  Grubb  and  Chumley.  When  the  contract 
was  made  between  the  commission  firm  in  South  Omaha 
it  was  a  recognized  fact  that  there  was  no  satisfactory 
knowledge  possessed  by  Henry  Krebbs  &  Co.  as  to  what 
place  of  delivery  had  been  agreed  upon  between  the 
parties  in  Custer  county,  Henry  Krebbs,  however,  stated 
that  he  had  heard  that  the  delivery  was  to  be  at  Broken 
Bow.  Mr.  Dudley  was,  therefore,  warranted  in  assum- 
ing that  Broken  Bow  was  probably  the  place  of  delivery, 
but  to  guard  against  the  contingency  of  being  misled  by 
the  statement  of  Mr.  Krebbs,  Mr.  Dudley  exacted  a  prom- 
ise that  if  the  deal  was  not  right  Henry  Krebbs  &  Co. 
would  return  this  advance  payment.  Under  these  cir- 
cumstances it  is  possible  that  Henry  Krebbs  &  Co.  owed 
a  duty  to  Gasman  &  Dudley  and  that  firm's  principal, 
whoever  he  might  be,  and  that  that  duty  was  ignored 
when  Henry  Krebbs  &  Co.  permitted  its  agent,  Mr. 
Grubb,  to  ship  the  cattle  to  South  Omaha  and  itself  sold 
this  stock  on  the  South  Omaha  and  Chicago  markets. 

On  this  evidence  the  question  presented  is  not  as  to  the 
right  to  recover  upon  a  failure  to  deliver  upon  tfemand 
as  agreed,  but  it  is  the  right  to  a  recovery  on  account  of 
money  intrusted  to  Henry  Krebbs  &  Co.  upon  the  express 
agreement  of  that  firm  that  if  there  was  a  disagreement 
as  to  terms  made  by  other  parties,  the  money  advanced 
would  be  returned.  These  proofs,  however,  were  on  a 
different  theory  from  that  on  which  the  amended  petition 
was  drawn.  In  that  pleading  plaintiff  alleged  the  pay- 
ment of  $450  as  earnest  money  on  the  purchase  of  the 
cattle;  that  said  cattle  were  to  be  delivered  to  plaintiff 
to  be  weighed  at  the  station  of  shipment;  "that  defend- 
ants accepted  said  money  and  agreed  that  said  cattle 
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should  so,  as  aforesaid,  be  delivered  to  this  plaintiff, 
or,  if  not  so  delivered,  that  they,  the  said  defendants, 
would  refund  the  said  $450."  There,  was  not  suflaeient 
evidence  to  sustain  the  averment  which  followed  that 
above  quoted,  that  plaintiff,  "in  manner  and  form  as 
agreed,  made  demand  for  the  delivery  of  said  cattle  in 
pursuance  of  said  contract,  but  the  same  were  not  de- 
livered to  plaintiff,  and  thereby  the  consideration  for  said 
payment  so  made  to  the  said  defendants  failed."  There 
was  in  fact  no  demand  shown.  The  conversation  be- 
tween Chumley  and  Holway  did  not  fulfill  the  require- 
ment of  a  demand  for  performance,  for  it  was  as  early 
as  March  7,  1893,  and  without  question  the  delivery  was 
not  to  be  made  until  the  second  day  thereafter.  Mr. 
Holway^s  request  was  not  for  a  delivery  of  the  cattle  on 
the  terms  as  he  understood  them,  but  that  Chumley 
should  hold  the  cattle  until  Holway  could  communicate 
with  parties  in  Omaha.  This  delay  was  expected  by  Hol- 
way to  extend  beyond  March  9,  for  he  offered  to  pay  for 
the  subsistence  of  the  cattle  during  the  time  required 
beyond  March  9. 

The  instructions  followed  the  theory  of  the  petition 
and  were  without  reference  to  a  cause  of  action  in  sup- 
port of  which  the  evidence  introduced  might  be  perti- 
nent. On  account  of  the  errors  indicated  the  judgment 
of  the  district  court  is  reversed  and  the  cause  is  remanded 
for  further  proceedings  not  inconsistent  herewith. 


Reversed  and  remanded. 


George  M.  Grant,  appellee^  v.  Frank  N.  Clarke  et 
al.,  appellants. 

Filed  Februaby  23, 1899.    No.  8761. 

1.  Note:  Indorsement:  Evidence.  Where  issue  has  been  joined  on 
the  avemients  of  a  transfer  by  indorsement  of  the  notes  sued 
on,  the  introduction  of  the  notes  in  evidence,  without  referring 
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to  the  indorsement,  amounts  to  a  failure  to  introduce  evidence 
indispensable  to  plaintiff's  right  of  recovery. 

2.  Default  of  Defendant.  The  default  of  a  defendant  admits  the 
truth  of  each  averment  of  the  petition  aside  from  those  of  the 
amount  of  value  or  damages. 

Appeal  from  the  district  court  for  Douglas  county. 
Heard  below  before  Keysor,  J.    Reversed. 

Charles  B.  Keller^  Charles  F.  Tuttle,  and  James  P.  English^ 
for  appellants. 

W.  A.  SaunderSj  contra. 

Ryan,  0. 

In  the  district  court  of  Douglas  county  this  action  was 
instituted  by  George  M.  Grant  for  the  foreclosure  of  a 
mortgage  securing  two  promissory  notes.  The  payee  of 
these  notes,  and  the  mortgagee,  was  Martha  M.  Ish.  In 
his  petition  plaintiff  alleged  that  by  the  indorsement 
of  Martha  M.  Ish  and  the  indorsement  of  H.  Ambler 
plaintiff  had  become  the  owner  of  said  notes  and  entitled 
to  foreclose  the  mortgage  securing  the  same.  By  their 
answers  Walter  and  Minnie  Moise  and  Anton  and  Mary 
Larsen  denied  the  averments  of  the  petition  in  such  a 
manner  that  the  execution  of  the  assignments  aforesaid 
were  put  in  issue.  The  notes  and  mortgage  were  offered 
in  evidence,  but  there  was  no  offer  of  the  alleged  in- 
dorsements, and  therefore  there  was  no  proof  made  of 
the  assignments  through  which  plaintiff  claimed  title 
to  the  notes  and  the  right  to  maintain  an  action  of  fore- 
closure on  the  mortgage  securing  them.  {Jfloll  v.  Ken- 
neally,  37  Neb.  879;  Cummins  v.  Vandeventer,  52  Neb.  478; 
Johnson  v.  English,  53  Neb.  530;  Levy  v.  Cunningham,  56 
Neb.  348;  Comstock  v.  Kerunn,  57  Neb.  1.) 

As  against  the  parties  who  had  put  in  issue  the  alleged 
assignments  the  decree  lacked  sufficient  evidence  to  sup- 
port it,  and  accordingly  the  judgment  adverse  to  the  ap- 
pellants Walter  and  Minnie  Moise  and  Anton  and  Mary 
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I«arscn  is  reversed.  Frank  N.  Clarke  made  default  in 
the  district  court,  and  because  of  this  fact  all  averments 
of  the  petition  were  properly  taken  as  true,  except  as  to 
the  amount  of  the  recovery  (Code  of  Civil  Procedure,  sec. 
134),  and  the  proof  on  this  point  was  supplied  by  the  in- 
troduction of  the  notes.  Mr.  Clarke  is,  therefore,  not 
entitled  to  a  reversal,  but  as  to  the  other  appellants  the 
judgment  is  reversed  and  the  cause  is  remanded  for  fur- 
ther proceedings. 

Keversed  and  remanded. 


Anna  B.  Holmes  v.  Lincoln  Salt  Lake  Company 

Filed  February  23, 1899.    No.  8739. 

1.  Error  Proceedings:  Motion  for  New  Trial.    Where  there  was  filed 

in  the  di>5triet  court  no  motion  for  a  new  trial,  the  supreme  court 
will  only  look  into  the  record  to  ascertain  if  the  pleading's  sup- 
port the  judgement  sought  to  be  reversed  by  error  proceedings. 

2.  Beview.     The  issues  in  this  case  considered,  and  held  to  support 

the  judgment  of  the  district  court. 

EiuiOR  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Holmes,  J.    Afflrmcd. 

J.  R.  WvlksUr  and  W.  E.  Steicart,  for  plaintiff  in  error. 

Ahhott,  Sclkck  d  Lane^  contra. 

Ryan,  O. 

In  this  case,  originally,  Leonidas  K.  Ilolmes  was  plain- 
tiff and  the  Lincoln  Salt  Lake  Company,  Joseph  Burns, 
Edward  Bij^nell,  John  Lindloff,  B.  R.  Gowdrey,  and  A. 
R.  Humphrey,  commissioner  of  public  lands  and  build- 
ings, were  defendants.  After  this  action  was  begun  in 
the  district  court  of  Lancaster  county,  Anna  B.  Holmes 
was  ordered  to  be  made  a  defendant,  and  thereafter  she 
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was  a  party  to  issues  made  up  and  tried.  Plaintiflf  Leoni- 
das  K.  Holmes  was  denied  relief,  as  was  also  Anna  B. 
Holmes,  his  wife,  on  her  answer  and  cross-petition.  She 
alone  has  prosecuted  error  proceedings  to  this  court. 
There  was  no  motion  for  a  new  trial  in  the  district  court, 
and  under  these  conditions  the  following  language 
quoted  from  Hansen  v,  Kinney,  46  Neb.  207,  is  applicable: 
"Where  it  is  sought  to  review  on  error  in  this  court  the 
judgment  of  a  district  court,  no  motion  for  a  new  trial 
having  been  filed,  this  court  will  look  into  the  record  to 
ascertain  if  the  pleadings  state  a  cause  of  action  or  de- 
fense and  support  the  judgment  or  decree  rendered;  but 
this  court  will  not  go  back  of  the  verdict  rendered  by 
the  jury,  or  the  findings  of  fact  made  by  the  trial  court, 
to  review  anything  done  or  any  proceedings  had." 

As  no  complaint  is  made  in  this  court  by  Leonidas  K. 
Holmes  the  averments  of  his  petition  are  unimportant, 
except  to  the  extent  they  may  throw  light  upon  the  issues 
litigated  between  Anna  B.  Holmes  and  certain  of  her  co- 
defendants.  Leonidas  K.  Holmes,  in  his  amended  pe- 
tition, alleged  that  he  wa»  the  owner  of  the  leasehold 
and  was  in  possession  of  certain  saline  lands  of  the  state 
of  Nebraska  of  the  area  of  116  acres  in  a  single  tract;  that 
his  dwelling-house  was  situated  on  the  south  fifteen  acres 
of  a  part  of  said  tract  which  he  had  leased  from  the  state 
of  Nebraska  in  1889,  upon  which  fifteen-acre  tract  there- 
after he  had  placed  improvements  of  the  value  of  $3,000; 
that  plaintiff  was  the  head  of  a  family,  and  that  said 
forty-acre  tract  constituted  a  part  of  his  homestead.  It 
was  further  alleged  in  the  petition  that  John  Lindloff 
had  obtained  from  the  state  of  Nebraska  a  lease  on  the 
forty-acre  tract,  in  which  was  included  the  fifteen  acres 
above  referred  to;  that  the  lease  to  plaintiff  and  to  Lind- 
loff were  of  the  same  date;  that  soon  after  the  said  date 
plaintiff  and  Lindloff  agreed  to  make  an  exchange 
whereby  plaintiff  would  receive  tlie  rights  of  Lindloff  in 
the  fifteen-acre  tract  above  described,  and  between  them- 
selves said  lessees  executed  writings  for  the  agreed  pur- 
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pose  above  described,  but  owing  to  tlie  ignorance  of  the 
scrivener  by  whom  the  writings  were  drawn  plaintiff  ob- 
tained a  mere  lease  from  Lindloff  of  the  fifteen-acre  tract 
heretofore  refem^d  to,  and  not,  as  was  intended,  a  con- 
veyance of  Lindloflf's  interest  therein.  It  was  further 
alleged  in  the  petition  that  the  defendants  Joseph  Burns 
and  Edward  Bignell  had  obtained  an  assignment  from 
Lindloff  and  from  ijlaintifT  of  the  aforesaid  fifteen  acres; 
that  for  plaintiff's  assignment  the  consideration  was 
nominal,  but  in  fact  was  the  promise  to  pay  plaintiff  for 
a  right  of  way  for  a  street  railway  over  other  lands  of 
plaintiff — a  promise  never  performed, — and  that  this  as- 
signment was  never  executed  or  acknowledged  by  Anna 
B.  Holmes,  Avherefore,  as  plaintiff  alleged,  it  was  void.  It 
was  further  alleged  that  Burns  and  Bignell  were  officers 
of  the  Lincoln  Salt  Lake  Company,  and  that,  therefore, 
the  rights  of  the  company  were  no  greater  than  those  of 
the  two  individuals  just  named.  It  was  further  averred 
that  plaintiff  had  procured  all  his  lands  to  be  appraised 
in  accordance  with  the  law  which  provides  for  cases 
where  lessees  desire  to  purchase  saline  lands,  and  had 
made  a  proper  tender  of  the  necessary  amount  and  had 
demanded  a  receipt  showing  payment  of  the  amount 
necessary  to  entitle  him  to  a  deed  for  the  above  mentioned 
115  act-es  of  land,  but  because  of  the  conflicting  claims 
set  up,  the  county  treasurer  of  Lancaster  county  refused 
to  receive  the  money  tendered  and  refused  to  receipt  for 
it  as  having  been  paid,  and  that  A.  K.  Humphrey,  com- 
missioner as  aforesaid,  was  about  to,  and  unless  re- 
strained would,  receive  final  payment  from  the  Lincoln 
Salt  Lake  Company  and  issue  to  said  company  a  deed 
whereby  it  would  be  vested  with  tlie  title  to  said  fifteen- 
acre  tract.  It  was  alleged  in  tlie  petition  that  the  de- 
fendants CoAvdrey  and  Steen  claimed  some  interest  in 
the  land  in  controversy,  but  that  such  interest  was  as 
mere  stockholders  in  the  Lincoln  Salt  Lake  Company. 
The  prayer  was  for  equitable  relief,  such  as,  from  the 
averments  made,  would  be  proper  to  form  the  conclusion 
of  plaintiff's  petition. 
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By  tbo  answer  of  Bignell,  Burns,  and  the  Lincoln  Salt 
Lake  Company,  in  addition  to  admissions  of  the  trutli 
of  the  averments  of  the  petition  whereby  the  title  was 
apparently  vested  in  said  answering  defendants,  there 
were  aflflrmative  averments  of  a  purchase  from  Lindloff 
upon  the  faith  of  the  records  of  Lancaster  county, 
whereon  appeared  the  Leases  referred  to  in  plaintiff's 
petition.  It  was  further  alh^ged  in  this  answer  that  the 
plaintiff  had  failed  and  refused  to  pay  the  annual  stipu- 
lated rent  in  the  lease  between  himself  and  Lindloff,  and 
that  by  reason  of  the  non-payment  of  said  rent  the  an- 
swering defendants  had  elected  to,  and  did,  declare  the 
lease  void  and  demanded  possession  of  the  leased  prem- 
ises. In  the  ansAver  of  the  three  defendants  last  above 
referred  to  it  was  averred  that  Leonidas  K.  Holmes  had 
transferred  all  his  right,  title,  and  interest  in  the  land 
in  dispute  to  said  Burns  and  Bignell,  and  that  said  two 
defendants  had  transferred  the  same  to  the  Lincoln  Salt 
Lake  Company  and  delivered  the  possession,  which  ever 
since  had  been  held  by  said  company;  that  said  company, 
as  owner  of  the  lease  from  the  state  of  Nebraska,  had 
made  application  under  the  laws  of  said  state  to  pur- 
chase said  land,  and  had  caused  the  same  to  be  appraised 
and  had  tendered  the  amount  of  the  appraisal  as  required 
by  law,  and  was  entitled  to  receive  a  deed.  There  was  a 
prayer  that  the  title  of  the  Lincoln  Salt  Lake  Company 
might  be  quieted  and  that  plaintiff  might  be  barred  of 
any  right  therein,  and  for  other  equitable  relief.  The 
answer  and  cross-petition  of  Anna  B.  Holmes,  omitting 
the  formal  parts,  was  as  follows: 

"Comes  now  Anna  B.  Holmes,  one  of  the  above-named 
defendants,  and,  answering  for  herself  only,  denies  each 
and  every  allegation  in  the  ansAver  herein  filed  of  the 
defendants  not  hereiuafter  expressly  admitted. 

"2.  This  defendant  alleges  that  she  is  the  wife  of  the 
plaintiff  Leonidas  K.  Holmes,  and  has  been  for  more  than 
seven  years  last  past,  and  that  she,  together  with  said 
plaintiff  as  husband  and  wife,  with  their  family,  at  the 
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beginning  of  this  suit  and  for  many  years  prior  thereto, 
lived  upon  and  occupied  as  a  homestead  the  hereinafter 
described  property,    *    *    ♦    containing  about  100  acres. 

"3.  This  defendant  further  says  that  the  plaintiff  is, 
and  at  the  beginning  of  this  suit  was,  the  owner  of  the 
above  described  land  and  all  thereof,  and  that  the  same 
constituted,  and  at  all  time§,  for  more  than  twenty 
years,  has  been,  the  homestead  of  said  i)laintiff. 

"4.  The  defendant  the  Lincoln  Salt  Lake  Company 
claims  to  have  some  interest  in  said  lands  by  reason  of  a 
pretended  conveyance  by  quitclaim  to  a  portion  thereof, 
and  by  reason  of  a  pretended  assignment  of  a  land  con- 
tract from  one  John  Lindloff  to  a  portion  thereof,  and 
such  pretended  conveyances  cast  a  cloud  upon  the  title 
to  said  lands,  to  the  great  damage  and  injury  to  this  de- 
fendant. 

"Wherefore  this  defendant  prays  that  title  may  be 
quieted  as  against  the  Salt  Lake  Company  and  that  their 
said  pretended  conveyances  may  be  canceled  and  held 
for  naught,  from  the  record  of  her  said  title,  and  that 
said  premises  may  be  declared  the  homestead  of  this  de- 
fendant and  may  be  discharged  of  any  and  all  claims  to 
the  Lincoln  Salt  Lake  Company,  and  that  she  may  re- 
cover her  costs  herein,  and  have  such  further  and  other 
and  different  relief  as  she,  in  equity  and  good  conscience, 
is  entitled  to." 

By  a  reply  of  all  the  defendants,  except  Anna  B. 
Holmes,  there  was  a  denial  of  each  averment  of  her 'an- 
swer and  cross-petition,  aside  from  the  averment  that  tlie 
Lincoln  Salt  Lake  Company  has  some  interest  in  the 
property  described,  which  latter  averment  was  admitted 
to  be  true.  There  was  a  trial  to  the  court,  followed  by 
findings  which  negatived  the  averments  of  Burns,  Big- 
nell,  and  the  Lincoln  Salt  Lake  Company,  whereon  they 
sought  to  found  rights  because  of  instruments  being  of 
record  in  Lancaster  county.  There  were  also  findings 
which  sustained  plaintiff's  averments  as  to  the  alleged 
mistake  between  Lindloff  and  plaintiff,  and  that  the  Lin- 
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coin  Salt  Lake  Company  acquired  its  rights  with  knowl- 
edge of  this  mistake.  There  was  also  a  finding  to  the 
effect  that  after  Bignell  and  Burns  had  received  the  as- 
signment of  Lindloflf  in  the  fifteen-acre  tract  in  dispute, 
they,  and  their  successor  in  right,  the  Lincoln  Salt  Lake 
Company,  made  improvements  on  the  said  tract,  of  which 
Mrs.  Holmes  was  aware  and  to  which  she  made  no  objec- 
tion. This  matter  of  estoppel  was  not  pleaded;  there- 
fore this  finding  was  immaterial.  In  connection  with 
this  finding,  however,  there  was  the  further  finding  that 
the  said  defendant  the  Lincoln  Salt  Lake  Company  was, 
through  the  assignment  of  the  lease  from  Burns  and  Big- 
nell, the  lawful  owner  and  holder  of  the  leased  i)remises. 
It  was  also  found  that  said  company,  having  done  all 
things  necessary  and  as  provided  by  the  laws  of  Ne- 
braska, was  entitled  to  receive  a  deed  from  said  state, 
and  there  was  judgment  in  accordance  with  the  above 
findings. 

The  issues  and  findings  above  set  forth,  in  so  far  as 
they  are  pertinent  to  our  present  purposes,  may  be  sum- 
marized as  follows:  Mrs.  Ilolmes  founded  her  right  of 
protection  in  the  enjoyment  of  a  homestead  on  the  facts 
that  she  was  the  wife  of  Leonidas  K.  Holmes,  in  whom 
then  was,  and  for  twenty  years  had  been,  the  title  to  the 
property  as  to  which  her  claim  was  made,  and  she  alleged 
that  the  claim  made  by  the  Lincoln  Salt  Lake  Company 
casts  a  cloud  upon  the  title  of  the  property  involved  in 
this  litigation,  which  cloud  she  prayed  might  be  removed. 
By  the  answer  of  her  adversaries  they  alleged  their  own 
title  and  denied  hers,  and  upon  this  issue  the  court  found 
against  her,  and  this  finding  furnished  sufficient  support 
for  the  judgment  which  was  rendered,  and  accordingly 
it  is 

Affirmed. 
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Blue  Valley  Lumber  Company  et  al.  v.  Julius 

Neuman. 

Filed  February  23, 1899.    No.  8678. 

1.  Verdict:  Evidence:  CorNTER-CLAiM:  Harmless  Error.    When  the 

verdict  of  a  jury  would  have  been  sustained  by  the  evidence  if 
it  had  been  for  the  entire  amount  claimed  by  plaintiff,  the  allow- 
ance of  a  counter-claim  inexplicable  upon  any  theory  of  the  evi- 
dence, if  an  error,  is  not  such  an  error  that  the  defendant  may 
be  heard  to  comi^lain  of  it. 

2.  Sales:    Misrepresentations:    Instructions.    Where    the    petition 

contained  averments  of  erroneous  representations  affecting"  the 
value  of  personal  property  honestly  made,  and  other  averments 
of  like  misrepresentations  dishonestly  made,  an  instruction  to 
meet  the  latter  theory  is  not  erroneous  when  given  in  connec- 
tion with  and  to  supplement  one  based  on  the  former  theory. 

3.  :  :   Evidence:   Review.    When  the  misrepresentations 

relied  upon  as  the  basis  of  a  counter-claim  were  alleged  to  have 
been  made  to  one  person,  proof  of  facts  showing  the  misrepre- 
sentations to  have  been  made  to  another  person  is  irrelevant; 
and  the  fact  that  such  proof  was  ignored  by  the  jury  in  its  ver- 
dict is  not  available  in  proceedings  in  error  to  reverse  the  judg- 
ment based  on  such  verdict. 


Error  from  the  district  court  of  Gage  county.  Tried 
below  before  Babcock,  J.    Affirmed. 

L.  M.  Pcwherton,  for  plaintiffs  in  error. 

A.  D.  McCandless,  contra. 

Ryan,  C. 

This  action  was  brought  in  the  district  court  of  Gage 
countj'  by  Julius  Neuman  on  a  promissory  note  made 
by  the  Blue  Valley  Lumber  Company  to  plaintiff  and  in- 
dorsed by  F.  C.  Jaynes  and  A.  E.  Winter,  for  a  balance 
unpaid  thereon  of  $377.13,  with  interest  from  its  date, 
February  4,  1890.  The  defendants,  by  their  answer,  ad- 
mitted the  execution  of  the  note  as  alleged  in  the  peti- 
tion, and  that  there  had  been  paid  on  it  the  sum  of 
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1793.56  on  February  3,  1891,  as  plaintiff  Lad  averred. 
For  further  answer  the  defendants  alleged  that  the  note 
sued  on  had  been  given  pursuant  to,  and  in  fulfillment 
of,  the  conditions  of  a  certain  written  contract,  which 
was  in  the  following  language: 

^T^hese  articles  of  agreement,  made  and  entered  into 
this  4th  day  of  February,  A.  D.  1890,  by  and  betw^een  Ju- 
lius Neuman,  of  Wymore,  party  of  the  first  part,  and  Fre- 
mont X.  Jaynes,  agent,  of  Omaha,  Nebraska,  party  of  the 
second  part,  witnesseth:  Said  first  party  agrees  to  sell, 
assign,  and  convey  to  second  party,  or  his  assigns,  fifty 
shares  of  the  capital  stock  of  the  Blue  Valley  Lumber 
Company,  of  Wymore,  Nebraska  (incorporated),  and  all 
of  his  interest  in  the  profits  accrued,  and  all  accounts  and 
bills  receivable  due  or  to  become  due  said  company,  and 
to  resign  his  position  as  manager  of  said  company  and  to 
wholly  sever  his  connection  with  said  company.  In  con- 
sideration for  which  said  second  party  hereby  agrees 
to  pay  first  party  the  sum  of  $4,150  in  manner  following, 
to-wit:  |900  cash  in  hand  at  the  time  of  signing  this  in- 
strument and  the  transfer  of  said  stock,  which  shall  take 
place  the  4th  day  of  February,  1890;  $1,000  in  one  year 
from  date  hereof  and  $1,000  in  two  years  from  date 
hereof;  both  sums  to  be  put  into  promissory  notes  to  be 
signed  by  the  Blue  Valley  Lumber  Company,  Fremont 
N.  Jaynes,  and  A.  E.  Winter;  the  balance  of  said  con- 
sideration, to-wit,  $1,250,  to  be  paid  by  conveyance  by 
quitclaim  deed  of  an  undivided  one-half  interest  in  a 
certain  farm  in  Pawnee  county,  Nebraska,  160  acres, 
now  jointly  owned  by  said  Julius  Neuman  and  A.  E. 
Winter;  said  deed  to  be  signed  by  A.  E.  Winter  and  his 
wife,  Kittle  Winter,  and  executed  in  due  and  legal  form. 
Said  Blue  Valley  Lumber  Company  assumes  all  the  ex- 
isting liabilities  of  said  corporation,  and  said  first  party 
is  released  therefrom  and  shall  be  held  harmless  from 
said  liabilities  by  said  second  party  and  said  corpora- 
tion. 

10 
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"In  testimony  of  which  we  have  hereunto  set  our  hands 
this  4th  day  of  February,  A.  D.  1890. 

"Julius  Neuman. 

*T.  A.  Jaynes. 

"Witness: 

"H.  C.  Jaynbs.  * 

"Wymore,  Neb.,  February  4,  1890.^' 

The  defendants  in  their  answer  further  alleged  that 
said  Blue  Valley  Lumber  Company  was  a  corporation 
and  had  a  lumber  yard  and  office  at  Wymore;  that  from 
its  organization  till  the  time  of  making  said  contract 
plaintiff  had  been  its  president  and  general  manager  and 
had  had  full  charge  of  the  management  of  all  the  affairs 
of  said  company,  had  kept  its  books  and  had  full  knowl- 
edge of  its  assets  and  liabilities,  and  was  the  only  per- 
son who  had  such  knowledge;  that  at  the  time  of  making 
said  contract,  and  as  an  inducement  to  the  defendant 
F.  N.  Jaynes  to  enter  into  said  contract,  plaintiff  stated 
and  represented  to  said  defendant  that  the  assets  of  the 
company,  including  its  bills  receivable,  exceeded  its  lia- 
bilities, inclusive  of  its  capital  stock,  by  the  sum  of 
$1,501.37;  that  the  accounts  and  bills  receivable  of  said 
company,  at  the  time  of  making  said  contract,  amounted 
to  the  sum  of  f8,820.62,  all  of  which  accounts  plaintiff 
then  stated  to  said  defendant  were  due  and  unpaid  to 
the  company,  and  that  the  liabilities  of  said  company 
at  said  time  amounted  to  $3,340.70,  and  no  more,  ex- 
clusive of  the  capital  stock  of  said  corporation,  which 
was  $10,000;  that  the  books  of  said  company  were  cor- 
rect and  represented  the  true  condition  of  the  accounts 
of  said  company,  and  that  the  net  profits  of  said  corpora- 
tion for  the  time  it  had  been  in  existence,  and  which 
were  then  on  hand,  amounted  to  said  sum  of  $1,501.37, 
one-half  of  which  said  defendant  was  to  get  under  said 
contract.  It  was  further  alleged  in  the  answer  that  the 
defendant  F.  N.  Jaynes,  in  reliance  upon  the  representa- 
tions of  the  plaintiff,  entered  into  the  contract  herein- 
before set  out  by  a  copy  thereof,  and  caused  to  be  exe- 
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cuted  the  notes  and  quitclaim  deed  in  said  contract  pro- 
vided for,  and  performed  all  the  undertakings  on  his  part 
assumed.     It  was  further  alleged  in  the  answer  that 
plaintiff  assigned  and  transferred  to  said  defendant,  or 
to  the  persons  whom  he  represented  in  said  transaction, 
A.  E.  Winter,  11.  C.  Jaynes,  and  O.  F.  Jaynes,  fifty  shares 
of  the  capital  stock  of  said  Blue  Valley  Lumber  Com- 
pany, together  with  the  assets  of  said  company  which 
were  then  actually  in  the  possession  of  plaintiff,  except 
as  in  the  answer  stated;  that  after  the  IransfcT  of  said 
fifty  shares  of  stock  and  the  assets,  including  the  bills 
receivable  of  said  company,  to  defendant  F.  N.  Jaynes 
and  those  for  wliom  he  was  acting,  defendants  discovered 
that  said  statements  and  repres(»ntations  made  to  F.  N. 
Jaynes  by  plaintiff  with  reference  to  the  assets  and  lia- 
bilities of  said  company  were  untrue,  and  that  plaintiff, 
with  the  fraudulent  intent  to  cheat  and  defraud  said 
defendant  and  those  for  whom  he  was  acting,  had  mis- 
represented the  true  condition  of  said  company;  that  a 
part  of  the  accounts  and  bills  receivable  transferred  and 
turned  over  to  defendant  by  plaintiff  i)ursuant  to  said 
contract  as  being  still  due  and  payable  to  said  company 
had,  in  fact,  been  paid  to  i)laintiff  long  i)rior  to  the  time 
of  making  the  contract,  as  plaintiff  well  knew,  and  that 
said  defendant  and  those  for  whom  he  was  acting  thereby 
lost  one-half  of  all  such  accounts  and  bills  receivable 
to  which  they  were  entitled  by  virtue  of  said  contract 
with  plaintiff.    There  were  further  errors  alleged  in  the 
books  in  general  terms,  followed  by  the  special  aver- 
ment that  the  profits  of  said  company  did  not  amount 
to  fl,501,  the  amount  of  them  as  represented  by  plain- 
tiff, but  that  such  profits  only  amounted  to  $901.85.    The 
answer  concluded  with  this  language:  "That  by  reason 
of  the  said  false  and  fraudulent  representations  of  plain- 
'  tiff  and  the  mistakes  and  errors  contained  in  the  books 
of  said  company  as  kept  by  plaintiff  and  turned  over 
to  the  defendant  F.  C.  Jaynes,  said  defendant  and  those 
for  whom  he  was  acting  were  cheated  and  defrauded  in 
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the  sum  of  $318.92,  and  failed,  for  said  reason,  to  get 
under  the  said  contract  as  much  as  they  would  have  got 
had  the  statements  and  representations  been  true,  by  the 
sum  of  P18.92,  and  that  to  said  extent  the  consideration 
of  the  note  herein  sued  upon  has  failed,  and  the  makers 
of  said  note  are  entitled  to  a  credit  thereon  of  the  full 
amount  which  would  otherwise  be  due  thereon,  and  de- 
fendants ask  that  they  may  have  such  credit  in  this  ac- 
tion, and  that  they  be  allowed  to  go  hence  with  their 
costs.-'  The  above  averments  of  affirmative  matter  were 
dc^nied  in  the  reply.  There  was  a  verdict  in  favor  of  the 
plaintiff  Neuman,  and  the  judgment  defendants,  by  a 
joint  petition  in  error,  ask  the  reversal  of  the  judgment 
thereon.  This  circumstance  requires  that  we  shall  not 
consider  separately  the  errors  which  might  otherwise 
have  been  j)resented  by  an  individual  plaintiff  in  error. 

The  evidence  disclosed  that  on  the  contract,  of  which 
a  copy  is  above  given,  there  was  indorsed  the  following 
assignment: 

"Wymorr,  Neb.,  February  4,  1890. 

"I  hereby  assign  the  within  contract  to  A.  E.  Winter, 
H.  C.  Jaynes,  and  O.  F.  Jaynes,  as  their  interests  may 
appear.  F.  N.  Jaynes,  Agents 

There  are  some  features  in  this  case  that  are  rather 
unusual.  In  the  first  place*,  the  designation  of  agent,  as 
it  follows  the  name  of  F.  N.  Jaynes  in  and  as  attached 
to  the  contract,  is  in  no  way  explained.  In  the  evidence 
there  was  no  attempt  to  show  that  Neuman  knew  any- 
thing about  the  principal  or  principals  of  F.  N.  Jaync^s, 
except  that  in  his  own  t(^stimony  Mr.  Neuman  said  that 
a  certain  exhibit  was  in  his  own  handwriting,  and  that 
on  the  day  of  making  the  contract  F.  N.  Jaynes  stated 
to  him  that  he  Avanted  something  to  show  to  ilr.  Winter 
the  condition  of  the  lumber  yard  to  satisfy  him  he  was 
getting  something  for  the  money  he  was  to  pay,  and  there 
was  nothing  but  the  paper  referred  to  in  the  pigeon-hole, 
and  that  Neuman  and  said  Jaynes  figured  that  out,  as 
Neuman  had  previously  figured  it  out  before  there  had 
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been  any  talk  of  buying  or  selling.  Again,  there  is  no 
explanation  of  the  rather  singular  circumstance  that 
while  the  subject-matter  of  the  sale  was  composed  of 
shares  of  capital  stock  of  the  company  and  its  assets, 
which  were  to  be  transferred  to  F.  N.  Jaynes,  the  com- 
pany, which  was  in  no  way  interested  in  the  transac- 
tion, as  far  as  we  are  advised,  was  required  to,  and  in 
fact  as  principal  obligor  did,  execute  the  purchase-price 
notes  to  Neuman.  There  was  introduced  in  evidence  a 
telegram  signed  Mrs.  F.  N.  Jaynes,  which  recited  that 
her  husband  was  too  sick  to  attend  court  in  Gage  county, 
but  there  was  no  application  for  a  continuance,  and  we 
have  no  knowledge  of  the  facts  as  they  were  understood 
by  this  person.  It  seems  that  he  has  ceased  to  be  a  stock- 
holder in  this  corporation,  though  how  or  when  this  hap- 
pened we  have  no  means  of  knowing.  It  is,  however, 
clear  from  the  testimony  of  Neuman,  offered  by  the  de- 
fendants, that  previous  to  February  4,  1890,  F.  N.  Jaynes 
owned  forty-nine  shares  o^  the  stock  of  the  Blue  Valley 
Lumber  Company;  that  for  some  time  previously  he  had 
been  its  secretary;  that  usually  he  came  from  his  home 
in  Omaha  to  Wymore  every  fortnight;  that  he  made  one 
of  these  visits  on  February  3,  1890,  and  then  made  a  pro- 
tracted examination  of  the  books  of  the  company,  and 
that  he  finished  this  task  about  2  o'clock  of  the  morning 
of  February  4,  1890.  At  this  hour  he  said  to  plaintiff 
that  he  was  not  satisfied  with  the  way  the  business  was 
going  on  and  wantenl  to  sell  his  interest,  but  plaintiff 
answered  that  it  was  too  late  in  the  night  to  make  such 
a  proposition,  and  besides  this,  plaintiff  said  he  did  not 
think  he  could  buy.  In  the  morning,  at  about  8  o'clock, 
plaintiff  again  said  he  could  not  buy,  but  asked  Jaynes 
how  much  he  would  take  for  his  stock,  and  Jaynes  an- 
swered that  he  Avould  take  .?4,500;  that  the  books  showed 
that  there  was  that  at  that  time.  On  being  told  by  Neu- 
man that  he  could  not  buy,  Jaynes  asked  for  an  option  of 
thirty  minutes  in  which  he  could  arrange  to  buy  Neu- 
man's  stock  at  the  price  above  indicated.    This  was  given 
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him,  but  after  an  absence  of  three-quarters  of  an  hour 
Jaynes  came  back  and  offered  fi,l*>0,  which,  after  some 
hesitation,  Neuman  accepted.  According  to  the  testi- 
mony of  Neuman,  Jaynes  acted  on  his  own  jud«;ment, 
made  up  from  what  information  lie  had  s^tliered  from  an 
examination  of  the  books  of  the  company.  This  was 
sufficient  to  justify  a  flnding  that  no  defense  whatever 
had  been  established,  and  plaintiffs  in  error  have  no 
just  cause  of  complaint  in  the  fact  that  the  jury  found 
upon  the  counter-claim  in  their  favor  in  a  measure  that 
it  is  difficult  to  find  figures  in  the  evidence  to  sustain. 

It  is  urged  that  the  court  instructed  that  it  was  nec- 
essary that  the  erroneous  information  on  wliich  the  de- 
fendants acted  must  have  been  imparted  with  knowledge 
that  it  was  misleading.  It  must  be  remembered  that  the 
petition  justified  the  assumption  that  plaintiff  was  seek- 
ing to  recover  on  two  theories:  one  of  which  was  that 
the  information  actvd  upon  was  erroneous,  but  was  given 
in  good  faith;  the  other  Avas  that  the  misinformation  had 
been  purposely  imparted.  The  instruction  complained 
of  was  applicable  to  the  first  of  these  th(H)ries,  but  it  was 
followed  by  other  instructions,  under  Avhich  the  defend- 
ants were  entitled  to  avail  themselves  of  the  fact  of  be- 
ing misled,  even  though  the  error  in  this  respect  w^as  not 
willful. 

There  is  comidaint  that  an  instruction  was  refused, 
but  there  was  no  error  in  this,  for  the  court  on  its  own 
motion  gave,  in  substance,  the  instruction  asked,  and  its 
nature  is  indicated  by  the  second  theory  above  described. 

It  is  urge  d  that  one  of  the  statements  of  the  condition 
of  the  lumber  company's  accounts  wa<5  made  out  in  the 
handwriting  of  the  defendant  in  error;  that  in  it  there 
were  erronccms  items;  that  this  statement  was  shown  to 
Winter,  as  Neuman  knew  it  would  be,  and  that  thereby 
Winter  was  deceived  and  induced  to  become  a  purchaser 
of  the  capital  stock.  We  have  already  indicated  that 
the  petition  in  error  was  joint,  and  from  this  fact  it 
would  result  that  Winter,  individually,  canijQt  be  beard 
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to  complain,  even  if  there  existed  no  other  objection.  But 
the  original  petition  does  not  describe  any  misrepresenta- 
tion, except  such  as  was  made  directly  to  F.  N.  Jaynes, 
with  whom  alone  it  was  alleged  the  negotiations  were 
conducted.  The  theory  that.F.  N.  Jaynes  in  purchasing 
relied  upon  his  own  investigations  and  knowledge  of  the 
affairs  of  the  corporation  is  strongly  countenanced  by 
the  provision  in  the  written  contract,  that  "Said  Blue 
Valley  Lumber  Company  assumes  all  the  existing  liabili- 
ties of  said  corporation,  and  said  first  party  [Neuman] 
is  released  therefrom  and  shall  be  held  harmless  from 
said  liabilities  by  said  second  party  [Jaynes]  and  said 
corporation."  We  have  found  no  ei*ror  in  the  record, 
and  the  judgment  of  the  district  court  is 

•     Affikmbd. 


James  C5lark,  appellee,  v.  Henry  Mossman  bt  al.> 
appellants. 

Filed  Febbuaby  33, 1899.    No.  8653. 

Beformation  of  Bond.  Where  a  party  orally  agreed  to  purchase  four 
acres  of  land  along  a  section  line,  upon  his  own  uninfluenced  as- 
sumption that  he  would  thereby  obtain  said  four  acres  inde- 
pendently of  the  highway  along  said  line,  and  soon  thereafter  a 
bond  for  a  deed  was,  with  the  purchaser's  eight  notes  for  the 
purchase-money,  left  with  a  banker,  in  which  bond  the  descrip- 
tion unmistakably  included  the  highway,  and  the  purchaser, 
without  taking  the  bond  into  his  possession,  as  was  his  right, 
or  ascertaining  the  terms  of  said  bond,  paid  seven  of  his  notes  as 
they  fell  due  at  intervals  of  ninety  days,  and  with  actual  knowl- 
edge of  the  language  of  the  bond  paid  the  eighth  note,  held,  that 
such  party  was  not  entitled  to  a  decree  reforming  the  bond  so  as 
to  make  it  express  his  own  understanding  of  the  scope  and  ef- 
fects of  the  contract  of  purchase. 

Appeal  from  the  district  court  of  Madison  county. 
Heard  below  before  Robinson,  J.    Reversed. 

Powers  &  Hays,  for  appellants. 

References:   Kntz  v.  McGune,  22  Wis.  628;  Pomeroy  v. 
Milwaukee  &  C.  R.  Co.,  25  Wis.  643;  Scribner  v.  EolmeSy  16 
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Ind.  142;  Mihr attire  cC  N.  R.  Co.  v.  Strange,  63  Wis.  179; 
Chicago  &  P.  If,  Co.  v.  Shepherd,  39  Neb.  523;  Omahu  S.  R. 
Go.  V.  Beemn,  30  Nob.  362;  Byrnes  v.  Esftj,  22  N.  E.  Rep. 
[N.  Y.]  1087;  Whitleck  v.  Cool:,  15  Johns.  [N.  Y.]  483; 
HvyeJc  r.  Andretcs,  113  X.  Y.  85;  Wilson  v.  Cochran,  46  Pa. 
St.  229;  Pitrl'iss  i\  Benson,  28  ilicli.  538;  In  re  liohhins, 
24  N.  W.  Kep.  [Minn.]  356;  City  of  Cincinnati  v.  Brack- 
man,  35  O.  St.  289;  Trice  v.  Kayton,  84  Va.  217. 

H.  D.  Kelly,  contra. 

References:  Grand  Trttnk  R.  Co.  v.  Dyer,  49  Vt.  74; 
Welder  v.  Ilnnt,  34  Tex.  44;  Cottimjltani  v.  Parr,  93  111.  233; 
Piper  V.  True,  36  Cal.  60<>;  Wagner  v.  Gaqc  County,  3  Neb. 
243. 

Ryan,  C. 

James  Clark  brought  tliis  action  in  the  district  court 
of  Madison  county.  In  his  petition  he  alleged  that  about 
July  16,  1892,  the  defendant  Henry  Mossman  was  the 
owner  of  a  certain  tract  of  land  in  the  southeast  quarter 
of  section  1,  township  23  north,  range  3  west,  sixth  prin- 
cipal meridian;  that  this  tract  was  described  as  follows: 
Commencing  at  a  point  on  the  section  line  seventy-six 
and  four-fifths  rods  due  south  of  tlie  northeast  corner  of 
said  southeast  quarter,  running  tlience  Avest  twenty-seven 
rods,  thence  south  twenty-five  and  three-fifths  rods, 
thence  east  twenty-seven  rods,  thence  north  to  the  place 
of  beginning,  containing  four  acres.  It  was  alleged  in 
the  petition:  "The  above  description  embraces  half  of  the 
public  highway  running  north  and  simth  for  a  distance 
of  twenty-five  and  three-fifths  rods;  that  the  above  de- 
scription contains  and  embraces  four  acres  of  land,  ex- 
clusive of  said  portion  of  the  public  road."  In  the  lan- 
guage just  quoted  there  are  two  inharmonious  state- 
ments; the  first  that  the  four  acres  embraces  one-half  of 
the  highway,  the  second  thjit  the  description  embraces 
four  acres,  exclusive  of  said  portion  of  the  public  road, 
and  this  variance  is  quite  important,  for  in  his  petition 
plaintiff  further  alleged  that  about  July  16,  1892,  he  en- 
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tered  into  a  contract,  by  the  terms  of  which  he  agreed  to 
purchase  said  four  acres  for  ^00,  and  accordingly  made 
his  eight  promissory  notes,  each  for  $50,  to  the  defend- 
ant; that  defendant  and  his  wife  were  to  execute  to  plain- 
tiff a  bond  conditioned  that  they  would  convey  said 
premises  by  deed  of  general  warranty  upon  payment  of 
the  consideration  above  named;  that  afterward,  about 
July  30, 1892,  said  defendants  did  purport  to  execute  the 
bond  agreed  upon  and  left  the  same  at  the  bank  for  the 
use  of  plaintiff,  but  plaintiff  alleged  that  said  bond  for  a 
deed  did  not  correctly  describe  the  premises  purchased 
by  plaintiff,  but  did  describe  a  tract  of  land  contain- 
ing fifty-one  and  a  half  square  rods  less  land  than  was 
purchased  by  plaintiff, — the  said  fifty-one  and  a  half 
square  rods  being  one-half  of  the  highway  as  above  de- 
scribed, and  it  was  not  owned  by  the  defendants,  or  either 
of  them,  at  the  time  of  the  making  of  said  contract. 
Plaintiff  alleged,  however,  that  he  never  saw  said  bond 
until  about  June,  1894,  after  all  except  the  last  note  to 
mature  had  been  paid,  and  until  that  time  did  not  know 
of  the  defect  in  the  description  of  the  land  in  said  bond ; 
that  as  soon  as  he  discovered  said  mistake  in  the  descrip- 
tion he  called  the  defendant's  attention  to  it  and  re- 
quested a  correction  thereof,  which  defendant  refused, 
and  continues  to  refuse,  to  make,  and  that  had  the  plain- 
tiff known  of  said  error  he  would  not  have  accepted  said 
bond  and  would  not  have  paid  said  note.  The  closing 
allegations  and  prayer  of  the  petition  were  as  follows: 
"The  plaintiff  has  paid  each  and  all  of  said  notes  ac- 
cording to  the  terms  of  said  bond,  and  has  performed 
each  and  all  of  the  conditions  of  said  bond  to  be  by  him 
performed,  and  has  made  demand  of  said  defendants  for 
a  deed  of  conveyance  of  the  lands  so  purchased  by  plain- 
tiff from  defendant,  as  first  above  described,  and  con- 
tained four  acres,  but  the  defendant  has  refused,  and 
does  so  now  refuse,  to  convey  said  lands  to  plaintiff. 
Wherefore  plaintiff  prays  that  said  bond  may  be  reformed 
in  the  manner  indicated  in  this  petition,  in  such  a  manner 
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as  to  carry  out  the  intention  of  the  parties  thereto  so 
that  the  same  will  embrace  full  four  acres  of  land,  ex- 
clusive of  said  public  highway;  that  said  defendants  may 
be  required  to  convey  by  deed  of  general  warranty  and 
clear  of  teiII  incumbrances  the  said  four  acres  of  land  ac- 
cording to  the  description  as  the  same  may  be  reformed 
and  corrected  so  as  aforesaid.  In  case  said  bond  is  not 
so  reformed  and  the  defendants  ordered  to  convey  said 
four  acres  to  the  plaintiff,  then,  and  in  that  case,  that  the 
court  find  that  no  contract  of  purchase  and  sale  of  said 
premises  have  been  entered  into  by  and  between  the 
plaintiff  and  defendants,  and  that  an  accounting  be  had 
of  the  moneys  paid  by  plaintiff  to  the  defendants  as  afore- 
said, and  that  plaintiff  have  judgment  for  such  sum,  with 
interest,  and  for  such  other  and  further  relief  as  may  be 
just  and  equitable."  The  district  court  seems  to  have 
taken  this  petition  as  one  for  the  reformation  of  the  bond 
for  a  deed  so  that  the  land  to  be  conveyed  should  include 
four  acres,  exclusive  of  one-half  of  the  highway,  and  upon 
the  issues  joined  found  that  plaintiff  was  entitled  to  the 
reformation  prayed  or  a  return  of  |400,  the  purchase 
price  of  the  land,  with  interest  thereon,  and  accordingly 
required  a  conveyance  to  be  made  v^^ithin  twenty  days,  or 
in  default  thereof  ordered  that  its  said  decree  operate  as 
such  conveyance. 

The  testimony  of  plaintiff  as  to  the  original  contract 
was  as  follows:  "Well,  sir,  on  or  about  the  8th  day  of 
July,  as  near  as  I  can  remember,  I  met  Mr.  llossman  be- 
tween his  house  and  the  creamery.  I  asked  him  if  he 
would  sell  me  that  piece  of  land  there.  I  told  him  I 
would  like  to  buy  three  or  four  acres,  provided  we  could 
agree  on  the  payments.  He  asked  me  how  I  wanted  to 
buy  it,  and  I  told  him  I  would  give  him  $400  and  I  would 
pay  him  $50  every  ninety  days,  with  ten  per  cent,  till  it 
was  paid.  He  said  he  would  talk  with  his  wife  and  let 
me  know  in  a  day  or  two.  On  the  Saturday  following  I 
met  him  at  Battle  Creek.  He  told  me  I  could  have  the 
land.    He  asked  me  how  I  wanted  to  pay  for  it,  and  I  told 
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him  f50  every  ninety  days.  Ue  started  to  go  into  the 
bank  to  have  Mr.  Warrick  to  make  out  the  notes.  He 
had  not  the  time  then,  and  on  the  first  of  the  week  I  came 
in  to  give  the  notes  to  Mr.  Steve  Warrick;  eight  notes, 
|5oO  each.  Some  time  afterward  I  was  in  the  bank  and 
Mr.  Warrick  told  me  the  bond  was  there.  I  didn't  see  the 
bond.  I  told  him  I  would  leave  the  bond  and  I  never  saw 
the  bond,  and  about  the  15th  day  of  iMay,  189i, — that  was 
the  first  time  I  ever  saw  the  bond.  I  didn't  know  any- 
thing at  all  about  what  was  in  the  bond  at  that  time." 
When  asked  as  to  whether  or  not  anything  about  the 
road  was  mentioned  when  he  bought  the  land,  Mr.  Clark 
answered:  "No,  sir;  there  wasn't.  The  road  was  never 
mentioned."  There  was  but  little  real  conflict  as  to  what 
took  place  when  the  original  oral  agreement  was  made. 
One  party  assumed  that  in  purchasing  four  acres  the  half 
of  the  highway  was  excluded  therefrom, — the  other  that 
it  was  included.  There  was  no  misunderstanding  of  the 
terms  of  the  contract,  the  misunderstanding  was  as  to 
what  was  imi)lied  by  the  use  of  the  language  in  which 
the  terms  were  described. 

By  the  terms  of  the  bond  for  a  deed  which  Sir.  Warrick 
drew  up,  the  land  to  be  convened,  upon  full  payments 
being  made,  was  described  as  follows:  "A  piece  of  land 
in  the  southeast  quarter  of  section  one  (1),  township 
twenty-three  (23),  range  three  (3)  west  of  the  Btji  P.  M., 
Madison  county,  described  as  follows,  to-wit:  Commenc- 
*  ing  at  a  point  on  the  section  line  seventy-six  four-fifths 
(IGt)  rods  due  south  of  the  northeast  corner  of  said 
soul  beast  quarter,  running  thence  west  twenty-five  rods, 
1  hence  south  twenty-five  and  three-fifths  rods  (25§), 
thence  east  twenty-five  (25)  rods,  and  then  to  place  of 
beginning."  The  reformation  made  this  description  read 
so  that  the  tract  to  be  convej-ed  measured  twenty-seven 
rods  east  and  west,  instead  of  twenty-five  rods  as  above 
recited.  After  Mr.  Warrick  had  drawn  the  bond  and  it 
had  been  signed,  it,  with  the  n<)t(*s,  was  left  in  his  hands 
as  a  banker;  the  bond  to  be  delivered  to  plaintiff,  and 
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the  notes  to  be  surrendered  to  plaintiff  as  each  was  paid. 
Plaintiff  testified  that  he  paid  all  the  notes  but  one  with- 
out seeing  or  knowing  of  the  description  contained  in  the 
bond.  After  he  learned  of  that  description  he  paid  the 
last  note  which  fell  due  and  thereafter  refused  to  receive 
a  deed  following  the  description  contained  in  the  bond, 
but  began  this  action  to  have  it  reformed  to  express  his 
own  understanding  of  the  terms  of  his  purchase.  By  this 
course  the  bond  was  recognized  by  him  as  proper  evi- 
dence, and  the  court  was  not  at  liberty  to  discard  it.  To 
justify  a  court  in  reforming  a  written  contract  the  evi- 
dence should  be  clear  and  satisfactory.  (Hale  v.  Young^ 
24  Neb.  4G4.)  In  this  case  it  is  a  circumstance  of  signifi- 
cance that  plaintiff  not  only  paid  seven  notes  without 
.  seeing  the  bond  for  a  deed,  though  Warrick  held  it  for 
his  benefit,  but  even  after  knowing  of  the  description 
contained  in  it  he  paid  the  eighth  and  last  note,  and  then, 
for  the  first  time,  made  known  to  the  dc^fi^ndant  his  under- 
standing of  the  description  which  the  deed  he  was  en- 
titled to  was  to  contain. 

Another  very  strong  consideration  which  should  be 
taken  into  account  is  that  the  one-half  of  the  highway, 
under  the  terms  of  the  reformed  bond,  is  to  be  the  prop- 
erty of  plaintiff,  subject  to  the  easement  of  the  public 
therein.  He  strenuously  insists  that  he  shall  be  given 
four  acres,  just  what  he  contracted  for,  and  the  court  not 
only  has  given  him  the  four  acres  but  along  its  side  it 
has  taken  a  strip  two  rods  in  width,  subject  to  an  ease- 
ment, and  has  added  that  to  what  plaintiff  understood 
was  all  he  was  to  have.  On  the  vacation  of  a  highway 
the  land  therein  included  reverts  to  the  abutting  proprie- 
tor. (Oinaha  8.  If.  Co.  v.  Beeson,  36  Neb.  361.  See,  also, 
Chicago,  R.  I.  &  P.  JR.  Co.  v.  Shepherd,  39  Neb.  525;  Blakeli/ 
V.  Chicago,  K.  d  N.  R.  Co.,  46  Neb.  272.)  It  has  been  held 
that  a  purchaser  of  land  is  bound  to  take  notice  of  the 
existence  of  a  public  highway,  and  that  the  existence  of 
such  an  easement  is  not  a  breach  of  covenant  against 
incumbrances,  though  an  easement  of  any  kind  would 


Vol.  58]  JANUARY  TERM,  1899.  93 


Clark  V.  Mossman. 


constitute  such  a  breach.  {HuycJc  v.  Andreics,  113  N.  Y. 
81;  Wilson  v.  Cochran,  46  Pa.  St.  229;  Scrihier  v.  Holmes, 
IC  Ind.  142;  Kutz  v.  McOune,  22  Wis.  628.)  There  are 
like  holdings  with  reference  to  breaches  of  the  covenant 
for  quiet  enjoyment.  (WhithccJc  v.  Cooky  15  Johns.  [N. 
Y.]  482;  Hijmcs  v.  Esty,  22  N.  E.  Rep.  [N.  Y.]  1087.)  In 
the  ease  last  cited  it  was  said:  "It  must  be  deemed  the 
settled  doctrine  in  this  state  that  the  fact  that  part  of 
land  conveyed  with  covenant  of  warranty  was  at  the  time 
of  conveyance  a  highway  and  used  as  such  is  not  a  breach 
of  the  covenant.  This  is  so  for  the  reason  that  the 
grantee  must  be  presumed  to  have  known  of  the  existence 
of  the  public  easement,  and  purchased  upon  a  considera- 
tion in  reference  to  the  situation  in  that  respect."  We 
are  not  required  to  pass  upon  the  effect  of  an  existing 
public  highway  as  creating  a  breach  of  the  covenant  for 
quiet  enjoyment  or  against  incumbrances.  For  our  pur- 
poses it  is  sufficient  to  point  out  that  under  the  above 
cases  the  existence  of  a  public  highway  cannot  be  ignored 
by  a  purchaser  of  the  land  with  which  the  title  of  the 
strip  must  pass  subject  to  the  easement  indicated.  In 
purchasing  the  four-acre  tract  plaintiff  must  be  presumed 
to  have  taken  notice  of  the  public  highway.  Both  parties, 
it  is  to  be  assumed,  contracted  with  reference  to  its  ex- 
istence. 

From  all  these  considerations  we  think  there  was  no 
clear  and  satisfactory  evidence  of  a  mistake  between 
the  parties  as  to  the  terms  of  the  contract  between  them, 
and  that  plaintiff  had  no  right  to  assume  that  he  was  not 
only  entitled  to  four  acres,  but  also  to  an  additional  strip 
two  rods  broad  along  its  side.  What  he  was  entitled  to 
under  the  circumstances  indicated  was  four  acres  made 
up  in  part  of  the  strip,  subject  to  the  easement  of  the 
public.  The  bond  for  the  deed  aptly  and  clearly  ex- 
pressed this  right  and  should  not  have  been  reformed. 
The  decree  of  the  district  court  is  therefore  reversed  and 
the  action  is 

Dismissed. 
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Jesse  Lowe  et  ai..,  appellees,  v.  Trospeot  Hill 
Cemeteuy  Association,  appellant,  et  al. 

Filed  February  23, 1899.    No.  8654. 

1.  Nuisances:  Cemeteries:    Evidence.    The  evidence  set  out  in   the 

opinion  and  held  to  sustain  the  finding"  of  the  district  court  that 
the  proposed  use  by  appellant  of  its  grounds  for  interring'  therein 
dead  bodies  would  probably  result  in  contaminating*  the  waters 
of  appellees'  wells  with  disease  g-orms.  and  thus  endang-er  the 
health  and  lives  of  appellees  and  their  families. 

2.  :    Injunction.    A  use  made  by  one  of  his  property  which 

works  an  irreparable  injury  to  the  property  of  his  neighbor,  or 
whereby  the  unwritten  but  accepted  law  of  decency  is  violated, 
or  which  deprives  his  neig-hbor  of  the  reasonable  and  comforta- 
ble use  of  his  property,  or  which  will  probably  endanger  the 
health  and  life  of  his  neighbor,  is  a  private  nuisance  and  may 
be  enjoined. 

3.  :  :  Evidence.  In  such  a  case,  to  authorize  the  injunc- 
tion, it  must  be  established  by  satisfactory  evidence  that  the 
injury  threatened  or  apprehended  will  probably  result. 

4.  :    .     A   court   of   equity   has   jurisdiction   to   enjoin  a 

threatened  injury  whenever  its  nature  is  such  that  it  cannot 
be  adecjuately  compensated  in  damages  and  its  continuance 
would  occasion  a  constantly  recurring  grievance. 

5.  : :  AnsKxcE  of  Legal  Remedy.  JJcUI,  Under  the  es- 
tablished facts,  that  appellees  were  without  an  adequate  remedy 
at  law  for  1  lie  redress  of  the  apprehended  injuries  of  which  they 
comi)lained. 

6.  Bight  of  Private  Property.    Neither  courts  nor  legislatures,  ex- 

cept on  the  demand  of  the  state  and  for  its  use,  can  compel  one 
citizen  to  sell  his  property  even  for  its  full  value  to  his  neighbor 
for  the  latter's  private  use. 

7.  :  Easements.  The  citizen  is  entitled  to  the  use  and  enjoy- 
ment of  the  light  and  the  air  over,  and  the  water  beneath,  the 
surface  of  his  premises,  and  in  order  that  his  neighbor  may  de- 
vote his  property  to  a  particular  use  cannot  be  compelled  to 
surrender  those  rights  even  if  fully  paid  therefor. 

8.  nuisances:  Injunction.    The  object  of  an  action  to  enjoin  a  pri- 

vate nuisance  is  to  prevent  the  defendant  from  using  his  prop- 
erty in  such  a  manner  as  will  disturb  the  plaintiff  in  the  rea- 
sonable use  and  occupation  of  his  property. 
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9. :  '—,    A  tenant  for  life  or  years  rightfully  in  possession 

of  real  estate  may  maintain  such  an  action. 

10.  Confession  and  Avoidance:  Pleading.    A  defense  in  the  nature  of 
a  confession  and  avoidance,  to  be  available,  must  be  pleaded. 

Appeal  from  the  "district  court  of  Douglas  county. 
Heard  below  before  Powell,  J.    Affirmed. 

E.  Wakclnjy  for  appellant: 

If  it  be  doubtful  or  contingent  whether  acts  will  con- 
stitute a  nuisance,  injunction  will  not  be  granted  until 
actual  demonstration.  (McGord  v,  I  Jeer,  12  O.  387;  Upjohn 
V.  Board  of  Health,  46  Mich.  542;  Rhodes  v.  Dunbar,  57  Pa. 
St.  274;  City  of  areencastle'v.  Hazclett,  23  Ind.  186;  Porter 
V.  Witham,  17  Me.  292;  Adavis  v.  Michael,  38  Md.  123;  Butler 
V.  Rogers,  9  N.  J.  Eq.  487;  Rogers  v.  Dan  forth,  9  N.  J.  Eq. 
289;  Kingsbury  v.  Flower,  65  Ala.  479;  Dmn  v.  City  of 
Austin,  77  Tex.  130;  St,  James  Church  v.  Arrington,  36  Ala. 
546;  Ellison  v.  Commissioners,  5  Jones  Eq.  [N.  Car.]  57; 
Barnes  v.  Calhoun,  2  Ired.  Eq.  [N.  Car.]  199;  Dorsey  v. 
Allen,  85  N.  Car.  358;  Ijavghlin  v.  President,  6  Ind.  223.)     . 

Injunction  is  discretionary.  (Peitibone  v.  La  Crosse  d 
M.  R.  Co.,  14  Wis.  443;  Cobb  i\  Smith,  16  Wis.  692;  Hine 
V.  Stephens,  33  Conn.  497;  Wilder  v.  Strickland,  2  Jones  Eq. 
[N.  Car.]  386;  Jones  v.  City  of  Nercark,  11  N.  J.  452;  Torry 
V.  Camden  d  A.  R.  Co.,  18  k.  J.  Eq.  293.) 

There  is  an  ample  remedy  at  law.  (Wing  v.  Fairhaven, 
8  Cush.  [Mass.]  363;  Plain  v.  Brady,  64  Md.  373;  Dana 
V.  Talentine,  5  Met.  [Mass.]  8.) 

Defendant  cannot  be  denied  the  lawful  use  of  its  prop- 
erty. {Sioxighton  v.  State,  5  Wis.  291;  Chope  v.  Detroit  d 
H.  P.  R.  Co,,  37  Mich.  195;  Danville,  H.  d  W.  R.  Co.  v. 
Commontcealth,  73  Pa.  St.  29;  Ilinchman  v.  Patterson  Horse 
R.  Co.,  17  N.  J.  Eq.  75;  Attorney  General  v.  New  York  d  L. 
S./2.  Co.,24N.J.Eq.49.) 

Anything  authorized  by  law  is  not  a  nuisance. 

Courts  will  not  create  a  nuisance.  {Cleveland  v.  Oas 
lAght  Co.,  20  N.  J.  Eq.  201;  Musgrove  v.  Catholic  Church, 
10  La.  Ann.  431;  Minke  v.  Uapeman,  87  111.  450;  Attorney 
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Genet^dl  v.  Colney  Hatch  Lunatic  Asylum,  4  Ch.  App.  [Eng.] 
147;  Earl  of  Ripon  v.  Hohart,  3  Myl.  &  K.  [Eng.]  169; 
Rovse  V.  Martiriy  75  Ala.  510;  Cook  v.  Benson,  62  la.  170.) 

G.  A.  Baldwin,  also  for  appellant. 

References:  Attorney  Oeneral  v.  Forbes,  2  M.  &  C.  [Eng.] 
123;  Frewin  v.  Lewis,  4  M.  &  O.  [Eng.]  249;  Town  of  Lake- 
mew  V.  Rose  Hill  Cemetery,  70  111.  191;  People  v.  (Jadway, 
61  Mich.  286;  In  re  Hauck,  70  Micb.  407;  Richard's  Appeal, 
57  Pa.  St.  105;  Pa(je  v.  Symonds,  63  N.  H.  17;  City  of  Anstin 
V.  Austin  Cemetery  Co.,  28  S.  W.  Rep.  [Tex.]  528;  Village 
of  Waupun  v.  Moore,  34  Wis.  450;  Schuster  v.  Board  of 
Health,  49  Barb.  [N.  Y.]  450;  Attorney  General  v,  Fagan, 
22  La.  Ann.  545;  Taunton  v.  Taylor,  116  Mass.  254;  Powell 
V.  Foster,  59  Ga.  790;  Thehaiit  v.  Canova,  11  Fla.  143,  154; 
Laughlin  v.  Lamasco  City,  6  Ind.  223;  Morris  Canal  &  Bank- 
ing Co.  V.  Central  R.  Co.,  16  N.  J.  Eq.  419;  Turnpike  Co.  v. 
Yuba,  13  Cal.  190;  Wilder  v.  Strickland,  2  Jones  Eq.  [N. 
Car.]  386;  Mayor  of  Newark  v.  Watson,  29  Atl.  Rep.  [N. 
J.]  487;  Hoboken  Land  Co.  v.  City  of  Hoboken,  7  N.  J.  Law 
540;  Village  of  Mankato  v.  Willard,  13  Minn.  1;  Trustees  of 
Methodist  Church  v.  City  of  Hoboken,  33  N.  J.  Law  13; 
Vick  V.  Vicksburg,  1  How.  [Miss.]  379;  Harding  v.  Jasper, 
14  Cal.  643;  Rector  v.  Hartt,  8  Mo.  448;  Warren  v.  Jackson- 
mile,  15  111.  236;  Abbott  v.  Mills,  3  Vt.  521;  Heirs  of  David 
V.  City  of  New  Orleans,  16  La.  Ann.  404;  Godfrey  v.  City 
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Ragan,  C. 

The  Prospect  Hill  Cemetery  Association  is  a  corpora- 
tion organized  under  the  laws  of  the  state.  As  its  name 
indicates,  it  is  engaged  in  the  business  of  interring  the 
dead  and  in  conducting  and  maintaining  a  cemetery  in 
the  city  of  Omaha.  The  space  on  the  map  following  (p. 
99), marked  "Prospect  Hill  Cemetery,"  indicates  the  site  of 
an  old  cemetery  belonging  to  this  corporation,  which  has 
been  used  for  burying  the  dead  for  a  long  number  of  year^, 
was  established  when  the  city  of  Omaha  was  a  frontier 
town,  and  at  the  time  such  cemetery  was  established  it 
was  outside  the  residence  portions  of  said  city.  The  space 
on  the  map  immediately  south  of  Prospect  Hill  cemetery, 
marked  "Addition  to  Cemetery,"  also  belongs  to  the 
Prospect  Hill  Cemetery  Association,  and  the  land  which 
that  space  represents  is  used  by  the  cemetery  association, 
and  has  been  for  a  number  of  years,  as  a  part  of  tlxe  origi- 
nal Prospect  Hill  cemetery.  The  cemetery  association 
also  owns  the  strip  south  of  the  addition  and  marked  on 
the  map  "Land  proposed  to  be  used  for  burials."  The 
association  acquired  the  legal  title  to  this  property  in 
1895  and  was  taking  steps  to  cause  the  same  to  be  sur- 
veyed into  burial  lots,  intending  to  sell  those  lots  and 
bury  therein  the  dead,  when  Jesse  Lowe,  Martin  R. 
Pruitte,  and  Nathan  Stevens,  the  owners  of  lots  marked 
L.,  L.,  S.,  P.,  P.  on  map,  in  behalf  of  themselves  and  all 
others  similarly  interested  and  situated  who  might  de- 
sire to  come  into  the  suit  and  contribute  to  the  expenses 
thereof,  brought  this  suit  in  the  district  court  of  Douglas 
county  to  enjoin  the  cemetery  association  from  interring 
or  permitting  to  be  interred  dead  bodies  in  said  strip  of 
land  south  of  the  addition  to  said  cemetery.  Lowe  and 
others  based  their  right  to  the  injunction  asked  on  two 
grounds:  (1)  That  interments  in  the  strip  of  land  pro- 
posed to  be  devoted  to  cemetery  purposes  would  pollute 
and  poison  the  water  in  the  wells  of  Lowe  and  others,  and 
that  in  other  wells  in  the  vicinity,  in  that  disease  gerni:^ 
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or  microbes  would  be  carried  from  the  decomposing  in- 
terred bodies  by  moisture  seeping  from  the  graves 
through  the  pores  of  the  soil  into  the  wells;  that  thereby 
the  health  and  lives  of  the  inhabitants  of  such  locality 
would  be  endangered,  the  comfortable  use  and  enjoyment 
of  their  property  would  be  interfered  with,  the  neighbor- 
hood and  locality  would  be  rendered  unhealthful,  and 
the  real  estate,  which  in  that  vicinity  was  used  exclu- 
sively for  residence  purposes,  would  be  rendered  value- 
less, and,  therefore,  the  use  by  the  said  cemetery  associa- 
tion of  said  lands  for  interring  therein  dead  bodies  would 
constitute  a  private  nuisance  at  common  law;  (2)  that  the 
using  of  said  land  by  said  cemetery  association  for  in- 
terring therein  dead  bodies  would  violate  the  ordinances 
of  the  city  of  Omaha.  The  district  court  entered  a  decree 
in  accordance  with  the  prayer  of  the  petition  of  Lowe 
and  others,  and  the  cemetery  association  has  appealed. 
1.  We  dispose  of  the  second  ground  on  which  the  ap- 
plication for  injunction  was  based  first.  We  cannot  see 
that  it  would  subserve  ^ny  useful  purpose  to  set  out  in 
this  opinion  the  history  of  the  title  of  the  cemetery  as- 
sociation to  this  piece  of  real  estate,  and  the  argument 
of  the  association  that  to  devote  it  to  the  purposes  of 
interring  therein  dead  bodies  would  not  violate  the  ordi- 
nances of  the  city  of  Omaha.  We  have  carefully  studieil 
both  the  history  and  the  argument,  and  have  not  the 
slightest  doubt  that  the  ordinances  of  the  city  of  Omaha 
forbid  the  cemetery  association  from  interring  dead 
bodies  in  the  strip  of  land  in  controversy,  and,  without 
determining  whether  the  appellees  made  such  a  showing 
as  would  entitle  them  to  this  injunction  because  the  in- 
terring of  dead  bodies  in  the  land  by  the  cemetery  asso- 
ciation would  violate  the  ordinances  of  the  city  of  Omaha, 
we  proceed  to  inquire  whether  the  decree  of  the  district 
court  can  be  sustained  upon  the  grcmnd  that  the  use  pro- 
posed to  be  made  by  the  cemetery  association  of  its 
ground  would  constitute  a  private  nuisance  at  common 
law,  and  that  the  appellees  were  entitled  to  the  injunc- 
tion given  them  upon  that  ground. 
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2.  The  appellant  earnestly  insists  that  the  evidence 
in  the  record  is  insufficient  to  support  the  court's  find- 
ing that  the  use  of  this  strip  of  land  by  the  cemetery  as- 
sociation for  interring  therein  dead  bodies  would  prob- 
ably or  likely  pollute  and  poison  the  water  in  the  wells 
in  the  vicinity  as  claimed,  and  therefore  the  evidence 
does  not  sustain  the  court's  finding  that  the  proposed  use 
of  this  land  by  the  cemetery  association  would  consti- 
tute a  private  nuisance.  The  undisputed  evidence  is  that 
Prospect  Hill  cemetery  is  located  on  the  crest  of  a  hill; 
that  the  ground  slopes  rapidly  in  all  directions;  that  the 
original  cemeiery,  the  addition,  and  the  strip  of  land 
now  proposed  to  be  devoted  to  cemetery  purposes  are  all 
higher  than  the  praperty  of  the  appellees  and  the  other 
property  in  that  locality;  that  the  property  on  the  east, 
south,  and  west  of  the  strip  of  land  proposed  to  be  de- 
voted to  cemetery  purposes  is  laid  out  in  residence  lots; 
that  many  of  these  lots  are  occupied  for  residence  pur- 
poses; that  the  city  of  Omaha  in  the  last  fifteen  years 
has  so  increased  in  population  that  the  cemetery  grounds 
are  now  within  the  residence  district  of  the  city;  that 
the  ground  proposed  to  be  devoted  to  cemetery  purposes 
is  sufficient  for  2,000  interments.  There  is  in  the  record 
a  seeming  conflict  of  evidence  as  to  the  nature  of  the 
subsoil  or  the  earth  underlying  the  cemetery  and  the 
lands  in  its  immediate  vicinity.  The  witnesses  for  the 
appellant  made  it  out  a  dry,  compact  clay  without  seam, 
fissure,  or  pore.  The  witnesses  for  appellees,  a  porous 
one, — a  loess  containing  about  eighty  per  cent  of  silica 
and  possessing  great  absorptive  properties  and  powers. 
But  the  witnesses  of  the  appellant  on  this  subject  were 
well  and  grave  diggers  and  graders;  they  had  no  geo- 
logical or  scientific  knowledge  of  the  nature  and  prop- 
erties of  this  soil.  The  evidence  of  appellees  on  this 
subject  was  scientific, — was  of  a  character  that  convinces 
the  understanding  and  convicts  the  judgment  and  leaves 
no  doubt  in  the  mind  that  the  earth  under  the  cemetery 
and  the  lands  in  its  vicinity  is  a  clay,  highly  silicious, 
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highly  porous,  and  having  great  absoii)tive  powers.  In 
a  geological  sense  it  is  loess.  It  is  not  an  impervious 
soil;  no  "hard  pan,"  for  the  depth  of  more  than  one  hun- 
dred feet,  is  found  below  the  surface  of  the  earth  at  this 
cemetery.  But  this  conclusion  does  not  impugn  the  mo- 
tives or  veracity  of  appellant's  witnesses.  They  did  not 
see  in  this  earth  the  silica  as  segregated  sand,  and 
thought  there  was  none.  They  did  not  see  seams  and 
fissures  in  the  earth,  and  concluded  it  was  compact  and 
practically  impervious.  Their  evidence  then,  while  honest 
enough,  was,  on  this  subject,  of  little  value,  because  of 
their  lack  of  scientific  knowledge  in  the  premises.  No 
doubt  these  witnesses,  and  thousands  of  others,  would 
honestly  testify  that  a  drop  of  clear  yater  or  a  rosebud 
had  in  them  no  living  organisms,  and  bq.se  their  evidence 
on  the  fact  that  though  they  had  seen  millions  of  rose- 
buds and  drops  of  water,  they  had  never  observed  a  living 
thing  in  either.  These  witnesses  would  perhaps  have 
testified  that  a  piece  of  polished  steel  had  no  pores  in  it; 
but  what  would  this  evidence  be  worth  against  that  of  a 
trained  microscopist  that  the  water  and  the  rosebud  were 
teeming  with  living  animalcules  and  that  the  steel  had 
millions  of  pores?  The  appellant's  witnesses  did  not  find 
in  the  wells  and  graves  they  dug  streamlets  flowing 
through  visible  fissures,  did  not  find  the  earth  water- 
soaked  and  wet,  and  therefore  concluded  that  the  rains 
and  snows  which  fell  on  the  surface  did  not  sink  into  the 
earth,  and  that,  therefore,  there  was  no  moisture  in  this 
subsoil;  and  yet  on  these  grounds  there  were  trees  grow- 
ing whose  roots  extended  many  feet  below  the  surface. 
The  inference  of  an  absolutely  dry  soil  was  not  the  logical 
one  from  the  established  facts.  The  evidence  of  the  ap- 
pellees established  another  thing,  namely,  that  if  a  well 
be  sunk  on  these  premises,  the  particles  of  moisture  held 
in  the  soil  of  the  w^ell-wall  would  seep  into  the  well, 
the  spaces  in  the  soil  vacated  by  this  moisture  would  at 
once  be  filled  by  the  moisture  in  the  soil  adjoining,  and 
these  vacated  spaces  filled  by  the  moisture  in  the  adjacent 
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soil,  and  so  on  until  such  a  well  would  establish  for  itself 
and  into  itself  a  drainage  of  moisture  from  a  portion  of 
the  surrounding  earth,  cone-shaped,  whose  base  would  be 
the  surface  of  the  earth  and  whose  diameter  would  be 
many  times  that  of  the  depth  of  the  well;  that  wells  sunk 
on  the  premises  of  the  appellees  and  on  lands  in  their 
vicinity  would  thus  drain  into  themselves  moisture  in 
the  ground  proposed  to  be  used  for  cemetery  purposes. 

The  evidence  in  behalf  of  both  parties  to  this  contro- 
versy shows,  without  conflict,  that  contagious  and  in- 
fectious diseases,  such  as  typhoid  and  scarlet  fevers  and 
diphtheria,  are  caused  by  the  presence  in  the  system, 
blood,  and  stomach,  of  the  human,  of  infinitesimal  micro- 
scopic microbes,  germs, — living  organisms;  that  on  the 
death  of  the  human  these  germs  multiply  and  reproduce 
themselves  in  countless  numbers;  that  in  the  grave  they 
flourish  in  the  liquids  of  the  decomposing  body;  that  they 
live  and  flourish  in  any  moisture;  that  they  live  for  an 
indefinite  length  of  time;  that  they  become  inactive  when 
exposed  to  a  condition  of  dryness,  but  upon  coming  in 
contact  with  moisture  their  activity  revives;  that  some 
classes  of  these  germs  live  in  oxygen,  some  cannot  live 
in  that  gas,  and  that  some  live  either  in  or  out  of  it; 
that  such  a  soil  as  that  underlying  the  cemetery  in  con- 
troversy is  not  a  germicide, — that  is,  that  the  germ  is 
not  destroyed  by  coming  in  contact  with  that  soil;  that 
moisture  sinking  and  seeping  into  the  pores  of  the  earth 
will  carry  these  germs  living  and  active  from  graves  for 
considerable  distances;  that  if  moisture  containing  these 
germs  seeps  into  a  well,  the  germs  will  communicate  to 
persons  using  the  water  the  disease  of  which  the  body 
died  from  whence  the  germ  sprang; — if  the  body  died  of 
consumption,  the  germ  is  a  consumptive  one,  and  will 
communicate  that  disease;  if  the  body  died  of  diphtheria, 
(he  germ  is  a  diphtheritic  one,  and  will  communicate  that 
disease; — that  the  substances  best  adapted  for  the  trans- 
mission of  these  germs  to  the  human  are  water  and  milk; 
that  so  infinitesimal  and  so  persistent  are  these  germs 
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that  if  vessels  be  rinsed  in  well  water  infected  with  them 
and  then  used  for  milk,  they  will  or  may  be  present  in 
the  moisture  on  the  sides  or  bottom  of  the  vessel  and 
thus  get  into  the  milk  and  communicate  to  one  drinking 
it  the  disease  of  which  they  are  the  product. 

There  is  a  sharp  conflict  in  the  evidence  on  this  ques- 
tion, namely,  whether  these  germs  were  likely  to  or 
would  probably  be  carried  by  the  liquid  of  the  decompos- 
ing bodies  and  other  moisture  seeping  into  the  graves  and 
thence  sinking  into  the  earth  from  the  graves  to  the  wells 
of  appellees, — the  nature  of  the  soil,  the  contour  of  the 
cemetery  grounds,  the  quantity  of  liquid  matter  set  free 
by  decomposing  human  bodies,  and  the  annual  precipita- 
tion of  moisture  considered.  The  evidence  shows  that 
about  eighty  per  cent  of  the  human  body  is  liquid,  and 
that  the  annual  precipitation  of  moisture  is  twenty-three 
inches  plus;  and  experiments  show  that  soil  which  has 
been  cultivated  or  dug  up  will  absorb  nine  or  ten  times 
the  amount  of  the  moisture  which  falls  upon  it  that  the 
unbroken  sod  will.  (Aughey,  Sketches  of  the  Physical 
Geography  and  Geology  of  Nebraska  45.)  The  witnesses 
for  appellant  gave  it  as  their  opinion  that  these  germs 
were  not  likely  or  would  not  find  their  way  from  the 
graves  to  the  wells.  The  witnesses  of  appellees  were  of 
the  contrary  opinion.  The  district  court  adopted  the 
opinion  of  appellees'  witnesses.  We  cannot  say  that  it 
erred  in  this.  Indeed  we  think  it  did  not.  The  evidence 
showed  that  some  years  before  this  trial  occurred  such 
diseases  as  typhoid  and  scarlet  fever  and  diphtheria  were 
more  prevalent  in  the  vicinity  of  what  is  now  the  old 
cemetery  than  elsewhere  in  the  city  of  Omaha;  that  the 
families  afflicted  with  those  diseases  used  water  from 
wells,  and  an  eminent  physician  testified  that,  in  his 
opinion,  such  diseases  were  communicated  by  germs 
which  had  found  their  way  from  the  old  cemetery  to  the 
wells. 

Counsel  for  appellant  say  that  the  finding  of  the  dis- 
trict court  rests  upon  "theories  of  self-styled  experts." 
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We  think  this  criticism  unwarranted.  The  physicians 
who  testified  in  this  case — Crunimer  and  Summers  for 
appellees  and  Grossman  for  appellant,  not  to  mention 
others — were  not  physicians  of  the  ordinary  type.  They 
were  and  are  men  deeply  learned  in  the  nature  and  cause 
of  disease.  They  are  not  merely  physicians,  but  they  are 
scientists.  The  evidence  given  by  them  did  not  consist 
of  theories  evolved  from  their  inner  consciousness.  Their 
evidence  did  not  consist  of  guesses  and  conjectures.  As 
witnesses  they  detailed  the  results  of  scientific  experi- 
ments; they  gave  the  logical  scientific  results  deducible 
from  established  facts;  they  told  what  answers  Nature 
had  given  to  scientific  inquiries  put  to  her  by  men  skilled 
in  scientific  pursuits.  The  evidence  of  these  men  was  not 
that  of  the  ordiniary  expert  called  to  give  his  opinion 
about  a  matter  of  common  knowledge,  and  in  the  pres- 
ence of  the  knowledge  and  opinions  of  such  men  as  these 
witnesses  the  criticism  of  the  advocate  and  the  precon- 
ceived opinions  of  the  judge  should  yield.  We  are  of 
opinion  that  the  evidence  amply  sustains  the  district 
court's  finding  that  the  proposed  use  by  appellant  of  its 
ground  for  interring  therein  dead  bodies  would  probably 
result  in  contaminating  the  water  of  appellees'  wells,  and 
that  of  others  in  the  vicinity,  with  disease  germs,  and 
thus  endanger  the  health  and  lives  of  appellees  and  their 
families. 

3.  These  facts  established,  the  law  of  the  case  is  simple. 
We  cannot  better  express  our  views  on  this  subject  than 
to  quote  from  the  opinion  in  Clar^k  v.  iMwrence,  6  Jones 
Eq.  [N.  Car.]  83,  which  was  an  action  to  enjoin  parties 
from  maintaining  a  cemetery.  The  court  said:  "The 
jurisdiction  of  a  court  of  equity  to  restrain  by  an  injunc- 
tion the  erection  or  continuance  of  a  nuisance,  either  pub- 
lic or  private,  which  is  likely  to  produce  an  irreparable 
mischief,  is  well  established.  It  is  equally  well  settled 
that  the  destruction  of,  or  injury  to,  the  health  of  the 
inhabitants  of  a  city,  or  town,  or  of  an  individual  and 
his  family,  is  deemed  a  mischief  of  an  irreparable  char- 
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acter.  *  *  *  In  cases  of  this  kind  the  plaintiff  will 
not  have  to  encounter  the  difficulty  that  a  place  for  the 
burial  of  the  dead,  within  the  limits  of  a  city  or  town,  or 
near  the  residence  of  a  private  person  in  the  country,  is 
considered  a  matter  of  public  weal.  On  the  contrary, 
the  public  sentiment  is  already,  or  is  becoming  to  be, 
in  favor  of  more  secluded  spots,  where  we,  like  the  patri- 
arch of  old,  ^may  bury  our  dead  out  of  our  sight.'  When- 
ever, then,  it  can  be  clearly  proved  that  a  place  of  sepul- 
ture is  so  situated  that  the  burial  of  the  dead  there  will 
injure  life  or  health,  either  by  corrupting  the  surround- 
ing atmosphere  or  the  water  of  wells  or  springs,  the 
court  will  grant  its  injunctive  relief  upon  the  ground 
that  the  act  will  be  a  nuisance  of  a  kind  likely  to  produce 
irreparable  mischief,  and  one  which  cannot  be  adequately 
re<lress(  d  by  an  action  at  law."  (See,  also,  Laflln  &  Hand 
Powder  Co.  v.  Teaniey,  131  111.  322;  Jung  v.  Neraz,  71  Tex. 
39();  Bunns  r.  Hathorn,  54  Me.  124.) 

In  aUford  v.  Ihihirs'  Ifospifal,  21  Abbott  New  Cas.  [N. 
Y.]  159,  the  court  enjoined  the  proposed  opening  of  a  hos- 
pital foT'  the  care  o^  infants  on  the  ground  that  the  local- 
ity in  which  it  was  proposed  to  locate  the  hospital  was  a 
residential  locality,and  that  the  probability  of  contagious 
diseases  being  dissiMuinated  in  the  neighborhood  would 
threaten  the  comfort  and  security  of  the  inhabitants. 

In  llnrlhut  v.  McKone^  55  Conn.  31,  the  maintenance  of 
a  planing  and  moulding  mill  near  the  plaintiff's  home 
was  enjoined  as  a  private  nuisance  on  the  ground  that 
the  smoke  and  dust  from  it  interfered  with  the  comforta- 
ble and  reasonable  use  and  enjoyment  of  the  plaintiff's 
home. 

In  Rodenhausen  v.  Craven,  141  Pa,  St.  546,  the  establish- 
ing of  a  carpet-cleaning  establishment  in  the  residence 
locality  of  the  city  was  enjoined  upon  the  ground  that  the 
dust  arising  from  the  cleaning  of  carpets  would  invade 
the  homes  of  the  people  living  near  by  and  disturb  their 
reasonable  enjoyment  of  their  homes.  To  the  same  effect 
see  Haugh^s  Appeal,  102  Pa.  St.  42;  Appeal  of  Pennsylvania 
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Lead  Co.,  96  Pa.  St.  116;  Adams  v.  Ohio  Falls  Car  Co.,  131 
Ind.  375;  Clowes  v.  Staffordshire  Potteries  Water-Works  Co., 
8  L.  R.  Ch.  [Eng.]  125. 

In  Farrell  v.  Cook,  16  Neb.  483,  the  owner  of  some  jacks 
and  stallions  was  enjoined  from  keeping  and  standing 
them  for  mares  in  view  of  the  plaintiff's  dwelling,  upon 
the  ground  that  such  a  use  of  the  defendant's  property 
offended  against  the  laws  of  decency,  and  was  therefore 
a  private  nuisance. 

In  Barton  v.  Union  Cattle  Co.,  28  Neb.  350,  it  was  ruled 
that  the  pollution  of  a  stream  of  water  by  discharging 
into  it  the  dung,  urine,  etc.,  of  a  large  feed  stable,  thus 
rendering  the  water  unfit  for  use  and  creating  a  stench, 
constituted  a  nuisance  and  should  be  enjoined. 

In  Anheuser-Busch  Brewing  Ass'n  v.  Peterson,  41  Neb. 
897,  it  was  held  that  the  befouling  of  a  well  or  cellar  by 
filthy  and  noxious  matter  permitted  by  the  defendant 
to  percolate  through  the  adjacent  soil  constituted  a  nuis- 
ance. To  the  same  effect  is  Beatrice  Gas  Co.  v.  Thomas, 
41  Neb.  662. 

These  cases  then  are  authority  for  the  proposition  that 
the  use  made  by  one  of  his  property  which  works  an  ir- 
reparable injury  to  the  property  of  his  neighbor,  the  use 
made  by  one  of  his  property  whereby  the  unwritten  but 
accepted  law  of  decency  is  violated,  the  use  made  by  one 
of  his  property  whereby  his  neighbor  is  deprived  of  the 
reasonably  comfortable  use  and  enjoyment  of  his  own 
property,  the  use  made  by  one  of  his  property  which  will 
probably  or  likely  endanger  the  health  and  the  life  of  his 
neighbor,  are  private  nuisances  and  may  be  enjoined. 

4.  Counsel  for  appellant  say  that  the  special  injury 
apprehended  or  charged  to  exist  must  not  be  a  conjec- 
tural, contingent,  or  doubtful  one,  but  be  established  by 
satisfactory  evidence.  We  concede  the  correctness  of  this 
argument,  but  we  think  the  evidence  in  this  case  brings 
the  appellees  within  the  contention  of  counsel. 

5.  Again  it  is  argued  that  if  the  alleged  evils  are  ap- 
prehended the  proofs  must  be  strong  and  conclusive  that 
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the  use  to  wliieli  it  is  proposed  to  put  the  property  will 
produce  the  alleged  nuisance,  and  that  the  courts  must 
Avait  until  an  experiment  has  demonstrated  that  the  use 
will  prove  a  nuisance.  To  this  last  contention  we  do  not 
subscribe.  We  think  the  rule  is  that  a  court  of  equity  has 
jurisdiction  to  enjoin  a  threatened  injury  whenever  its 
nature  is  such  that  it  cannot  be  adequately  compensated 
for  in  damages  and  its  continuance  would  occasion  a  con- 
stantly recurring  grievance.  (See  the  rule  stated  and  the 
authorities  collated  in  10  Am.  &  Eng.  Ency.  Law  835.) 

6.  Another  argument  is  that  when  one  asks  for  an  in- 
junction to  protect  him  from  an  apprehended  danger  the 
couil  will  not  grant  the  injunction  if  it  be  doubtful 
whether  the  appri^lu^nded  injury  will  occur,  and  in  sup- 
port of  this  counsel  cite  us  to  Rotjvr^  v.  Danforth,  1  Stockt. 
Ch.  [N.  J.]  289.  In  that  case  an  injunction  was  sought 
by  the  plaintiffs  to  prevent  the  defendant  from  erecting 
on  their  lots  buildings  for  the  purposes  of  carrying  on 
therein  a  factory  for  the  manufacture  of  locomotive  en- 
gines and  other  kinds  of  machinery.  It  was  alleged  in 
the  bill  that  the  proposed  building  would  be  within  a 
few  feet  of  the  plaintiffs'  pro])erty,  which  was  a  cotton 
mill,  and  that  the  forges  and  furnaces  of  the  defendant 
would  be  dangerous  to  the  complainants'  cotton  mill, 
subjecting  it  to  imminent  risk  from  fire  and  cinders  es- 
caping from  the  forges  and  furnaces.  The  injunction 
was  denied  because  the  evidinice  did  not  show  that  the 
plaintiffs'  property  would  probably  be  endangered  by  the 
erection  and  operation  of  the  forges  and  furnaces.  But 
that  is  not  this  case.  Here  the  evidence  is  that  if  the 
cemetery  association  is  permitted  to  bury  dead  bodies 
upon  the  strip  of  land  in  controversy,  the  disease  germs 
already  mentioned  will  probably  or  likely  be  transmitted 
from  the  dead  bodies  by  the  moisture  in  the  earth  into  the 
water  of  the  wells  of  the  appellees,  and  if  this  occurs  and 
the  water  be  used,  it  will  certainly  infect  the  users  of 
the  water  with  dangerous  diseasc^s. 

7.  Another  argument  is  that  the  granting  or  refusing 
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of  such  an  injunction  as  the  one  in  the  case  at  bar  is 
discretionary  with  the  trial  court,  and  in  support  of  that 
contention  we  are  cited  to  Tonry  i\  Camden  <£  A.  It.  Co., 
18  N.  J.  Eq.  293;  Hinc  v.  Stephens,  33  Conn.  497;  Cohb  i\ 
f^wilh,  IG  Wis.  (592.  The  decisions  cited  sustain  the  con- 
tention of  counsel,  and  we  have  no  fault  to  find  with 
those  decisions  as  applied  to  the  facts  of  the  cases  in 
which  they  were  rendered;  but  if  the  power  to  grant  an 
injunction  is  discretionary,  it  is  a  legal  discretion,  and 
in  this  case  we  certainly  cannot  saj^  that  the  court  abused 
its  discretion  in  granting  this  injuncton. 

8.  Another  argument  is  that  the  appellees  have  a  com- 
plete and  an  adequate  reniedj'  at  law,  and  in  support  of 
this  contention  we  are  cited  to  Winfj  v.  InliaUtants  of 
Falrhaveu,  8  Cush.  [Mass.]  3(53.  In  that  case  the  owner 
of  a  mill-dam  souglit  an  injunction  to  restrain  the  de- 
fendant from  opening  certain  sluices,  and  it  was  claimed 
that  if  this  was  done  the  water  would  flood  highways 
and  thus  make  the  dam  a  nuisance.  The  court  denied  the 
injunction  upon  the  ground  that  such  damages  could  be 
compensated  in  money. 

Another  case  cited  is  Dana  i\  Valentine,  5  Met.  [Mass.] 
8.  In  that  case  the  plaintiff  sought  an  injunction  to  re- 
strain the  exercise  of  an  offensive  trade  near  his  dwelling- 
house  on  the  ground  that  it  would  be  a  nuisance  to  him. 
The  defendants'  defense  was  a  prescriptive  right  to  ex- 
ercise the  trade  at  that  phice,  and  the  court  held  that  the 
injunction  would  not  issue  until  the  comi)hiinant  had 
established  his  right  to  redress  in  a  suit  at  law. 

Another  case  cited  is  Lauf/hlin  r.  President  if;  Trustees 
of  Lamaseo  City,  6  Ind.  223.  In  this  case  the  city  of  La- 
masco  sought  to  enjoin  the  defendants  from  constructing 
a  wharf.  The  court  said :  ^'The  wharf  in  qu^sti^n  appears 
to  encroach  in  some  measure  upon  the  public  thonmgh- 
fare  known  as  the  Ohio  river.  Rut  it  does  not  seem  very 
probable  that  it  will  interfere  witli  or  incommode  the 
public.  And  as  the  wharf  is  not  a  nuisance  in  itself — is 
not  likely  to  become  so — and  the  alleged  injuries  feared 
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as  imponding  being,  according  to  the  case  made  by  the 
affidavits,  more  fanciful  than  real,  we  think  it  one  of 
the  cases  contemplated  by  the  authorities,  in  which  a 
court  of  equity  will  refuse  to  act  without  an  adjudication 
at  law.  If  the  complainants  place  it  on  the  ground  of 
a  private  nuisance,  th(^y  concede  too  much.  For  it  is 
not  to  prevent  every  inconvenience  or  injury  that  the 
courts  will  interpose  by  injunction.  That  extraordinary 
power  will  be  exercised  in  such  cases  only  as  cannot  be 
adequately  compensated,  and  thus  their  repetition  or  con- 
tinuance prevented,  by  damages  at  law." 

Stjll  another  case  cited  is  Dunning  v.  City  of  Aurora , 
40  111.  481.  In  that  case  the  plaintiff  sought  to  have  the 
court  declare  a  nuisance  and  order  removed  certain 
wooden  buildings  which  had  been  removed  from  one 
place  in  the  city  of  Aurora  and  located  on  lots  near  the 
complainants'  property.  The  court  declined  to  pass  upon 
the  question  as  to  whether  the  wooden  buildings  con- 
stituted a  nuisance  and  remanded  the  case  to  the  nisi 
prius  court  to  have  that  fact  determined  by  a  jury.  The 
court,  however,  said  that  where  a  building  which  has 
been  erected  is  complained  of  as  a  nuisance  a  court  of 
equity  would  not,  unless  in  an  extreme  case,  interfere  to 
remove  it.  If  it  were  to  be  occupied  for  a  business,  or 
for  a  storage  of  dangerous  combustibles,  which  might 
endanger  the  lives  of  i)ersons  or  the  destruction  of  prop- 
erty in  the  vicinity  before  the  question  could  be  passed 
upon  by  a  jury,  it  might  be  otherwise. 

Not  one  of  these  cases  is  of  controlling  authority  here. 
The  claim  in  this  case  is  that  the  use  which  the  appellant 
proposes  to  make  of  its  property  will  probably  or  likely 
poison  the  waters  in  the  wells  of  the  appellees  with  the 
disease  germs  from  the  cemetery  and  thus  destroy  the 
health,  if  not  the  lives,  of  the  appellees  and  their  families. 
What  remedy  docs  the  law  afford  for  this  injury?  Will  a 
money  judgment  compensate  the  appellees  for  the  loss  of 
a  wife  or  child?  In  this  conn(H*tion  it  seems  to  be  the 
contention  of  counsel  for  appellant  that  the  appellees 
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may  abandon  the  use  of  their  wells  and  procure  water 
from  the  city  water-works,  and  that  their  expenses  and 
damages  in  this  respect  can  be  fully  compensated  in  an 
action  at  law  against  the  appell&nt.  This  argument  is 
technically  correct.  No  doubt  the  appellant  may  make 
good  to  the  appellees  all  the  costs,  expenses,  and  dam- 
ages which  they  would  sustain  by  abandoning  the  use 
of  their  wells  and  procuring  water  from  the  city  water- 
works. But  this  argument  would  wipe  out  of  existence 
the  law  of  private  nuisance,  because  it  assumes  that  if 
one  is  able  to  pay  his  neighbor  the  full  value  of  his  prop- 
erty, he  then  may  erect  and  carry  on  upon  his  property 
any  such  business  as  he  chooses,  no  matter  how  offen- 
sive it  may  be;  no  matter  if  the  conduct  of  the  business 
would  endanger  the  life  and  health  of  a  neighbor,  since 
he  can  compensate  this  neighbor  in  damages  by  paying 
him  the  full  value  of  his  property  and  the  neighbor  may 
go  elsewhere.  In  other  words,  it  denies  the  neighbor  the 
right  to  the  reasonable  use  and  enjoyment  of  his  prop- 
erty and  compels  him,  whether  he  wishes  or  not,  to  sell 
his  property  to  the  party  who  wishes  to  erect  a  slaughter- 
house or  other  offensive  institution  on  an  adjoining  lot. 
We  do  not  understand  that  either  courts  or  legislature, 
except  on  the  demand  of  the  sovereign  and  for  its  use, 
can  compel  one  citizen,  even  for  a  valuable  consideration, 
to  sell  his  property  to  his  neighbor  for  his  private  use. 
The  appellees  are  entitled  to  enjoy  the  light  and  the  air 
over  their  premises,  and  entitled  to  enjoy  the  water  be- 
neath the  surface  of  their  premises;  and  in  order  that 
their  neighbors  may  devote  their  lands  to  the  burial 
therein  of  the  dead  the  appellees  cannot  be  compelled  to 
surrender  their  rights  under  the  earth,  nor  over  it,  even 
if  fully  compensated. 

9.  Another  argument  is  that  the  appellees  cannot  main- 
tain this  suit  because  it  is  said  that  the  appellees  Pruitte 
and  Stevens  are  not  the  owners  of  the  title  to  the  prem- 
ises occupied  by  them.  At  the  time  of  the  institution 
of  this  suit  Pruitte  was  occupying:  under  a  contract  of 
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purchase.  lie  had  paid  the  purchase-money  and  made 
improvements  upon  the  real  estate,  but  his  contract  was 
held  in  trust  for  him  by  his  mother,  who  lived  in  his 
family.  Stevens  had  fee  simple  title  to  his  property,  but 
at  the  time  this  suit  was  brought  a  procee<ling  to  fore- 
close a  mortgage  on  tlie  lot  had  been  instituted,  gone 
to  decree,  and  before  the  trial,  at  h^ast,  the  sale  of  the 
propei-ty  occurred;  an  appeal  had  been  taken  from  this 
to  the  supreme  court  and  the  sale  superseded  by  bond. 
Notwithstanding  all  these  things  Pruitte  and  Stevens, 
at  the  time  this  suit  was  brought  and  at  the  time  of  the 
trial,  were  the  owners  of  the  real  estate  upon  which  they 
resided.  {Philadelphia  Mo)i<ja(]v  &  Trust  Co,  r.  Ourstus,  55 
Neb.  435;  Leader  r.  Tierney,  45  Neb.  753.)  AVe  do  not  un- 
derstand that  to  enable  the  plaintiff  to  nmintain  a  suit 
like  this  it  is  necessary  that  he  should  be  vested  with  the 
legal  title  to  the  real  estate  upon  which  he  lives.  The 
object  of  this  action — and  such  actions  as  this — is  to 
prevent  the  def(*ndant  from  putting  his  property  to  such 
a  use  as  would  disturb  the  plaintiff  in  the  reasonable  use 
and  occupation  of  the  property  on  which  he  resides,  and 
we  see  no  reason  why  a  tenant  for  years  or  for  life  right- 
fully in  possession  of  real  estate  miglit  not  maintain 
such  an  action  as  this.  {Jmuj  t\  Xeraz,  71  Tex.  3&I);  i<mith 
t\  Phillips,  8  Phila.  [Pa.]  10;  Central  It.  Co.  i\  Engli,sh, 
73  Ga.  36G.) 

The  decree  under  consideration  does  not  rest  solely 
upon  the  proposition  that  to  permit  the  appellant  to  use 
his  property  for  cemetery  purposes  would  depreciate  the 
value  of  the  real  estate  of  the  appellees,  but  it  is  grounded 
upon  the  theory  that  to  permit  the  appellant  to  use  its 
property  for  cemetery  purposes  would  deprive  the  ap- 
pellees of  the  reasonably  comfortable  use  and  occupancy 
of  the  premises  of  which  they  are  in  the  rightful  posses- 
sion and  endanger  their  health  and  lives  and  that  of 
their  families. 

10.  A  final  contention  of  the  appellant  is  that  it  is 
not  the  interments  themselves  which  would  constitute 
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a  nuisance  but  the  mc^thods  of  those  interments,  and  that 
the  court  shouhl  not  have  enjoined  interments  abs:)lutely 
or  unconditionally,  but  only  interments  in  such  a  method 
as  would  constitute  a  nuisance,  and  it  is  insisted  that  the 
decree  of  the  district  court  should  be  so  modified  as  to 
permit  the  appellant  to  use  its  grounds  for  the  purposes 
of  interring  dead  bodies  therein  under  such  rules  and 
regulations  as  may  be  prescribed  by  the  board  of  health 
of  the  city  of  Omaha.  A  sufficient  answer  to  this  con- 
tention— if  we  concede,  which  we  do  not,  that  this  would 
be  a  defense — is  that  no  such  an  issue  was  tendered  by 
the  pleadings  in  this  case.  The  appellant,  in  its  answer, 
did  not  suggest  to  the  district  court  that  it  could  make, 
or  cause  to  be  made,  interments  in  its  grounds  in  such  a 
manner  that  no  injury  would  result  therefrom;  nor  did 
the  appellant  in  its  answer  suggest  to  the  district  court 
that  the  board  of  health  of  the  city  of  Omaha  had  pre- 
scribed any  rules  or  regulations  for  the  interment  of 
dead  bodies,  much  less  that  they  had  prescribed  rules  and 
regulations  which,  if  complied  with,  would  render  the 
interment  of  dead  bodies  in  the  grounds  of  the  appellant 
harmless.  The  defense  is  one  in  the  nature  of  a  confes- 
sion and  avoidance  and  one  the  appellant  should  have 
set  up  in  its  answer  in  the  court  below.  We  cannot  de- 
termine from  this  record  whether  the  appellant  may 
make  interments  in  its  grounds  in  such  manner  that  they 
will  be  harmless.  We  must  decide  the  case  on  the  record 
before  us.    The  decree  must  be,  and  is, 

Affirmed. 


Omaha  Loan  &  Trust  Company,  appellee,  v.  Edwin 
D.  Kitton,  appellant,  et  al. 

Filed  February  23, 1899.    No.  8755. 

1.  Mortgages:  Foreclosure:  Interest  Aloxe  Dxte.  The  owner  of  8 
mortgage  debt  may  foreclose  the  mortgage  for  the  unpaid  in- 
terest coupons  subject  to  the  unmatured  principal  of  the  debt. 

12 
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2. :  :  Immaterial  Allegations.  In  such  a  suit  an  aver- 
ment in  the  petition  that  phiintiff  had  sold  and  assigned  the 
principal  note  to  a  third  party  is  an  immaterial  one  and  need  not 
be  proved  to  entitle  plaintiff  to  decree,  it  appearing  on  the  facj 
of  the  petition  that  the  principal  note  had  not  matured. 

3, :  :  Judgment  on  Pleadings.    In  such  a  suit  defendant 

denied  the  assignment  averred  by  plaintiff  and  pleaded  a  pay- 
ment of  $50  on  the  coupons  sued  on.  The  plaintiff,  by  motion, 
admitted  such  pa3''ment  and  demanded  judgment  on  the  plead- 
ings. The  court  entered  a  decree  for  plaintiff.  Hcldf  On  appeal, 
that  the  record  supported  the  decree. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Powell,  J.    Affinned. 

Congdon  d  Parish,  for  appellant. 

Francis  A.  Brogan,  contra. 

Ragan,  C. 

This  is  an  appeal  by  Edwin  D.  Kitton  from  a  decree 
of  the  district  court  of  Douglas  county  foreclosing  an 
ordinary  real  estate  mortgage  at  the  suit  of  the  Omaha 
Loan  &  Trust  Company.  The  trust  company  in  its  peti- 
tion alleged  the  execution  and  delivery  by  Kitton  to  it 
on  July  1,  1892,  of  a  principal  note  of  |3,200,  due  five 
years  after  date,  drawing  interest  at  six  per  cent  per 
annum,  payable  semi-annually,  and  evidenced  by  cou- 
pons, and  all  secured  by  real  estate  mortgage;  that  be- 
fore the  maturity  of  such  mortgage  debt,  or  any  part  of 
it,  the  trust  company  sold  and  assigned  it  to  Louisa  A. 
Corbett,  guarantying  the  payment  of  principal  and  in- 
terest; that  Kitton  made  default  in  paying  three  of  the 
coupons  of  said  loan,  and  that  the  trust  company,  in  pur- 
suance of  its  contract  of  guaranty,  paid  said  coupons 
and  took  them  up.  The  suit  was  to  foreclose  the  mort- 
gage for  those  three  coupons  subject  to  the  principal  un- 
matured debt.  Kitton,  by  his  answer,  denied  the  assign- 
ment of  the  mortgage  to  Corbett  and  specially  denied 
that  there  was  due  to  the  trust  company  the  amount 
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claimed  by  it  in  its  i)etition,  alleging  that  he  had  paid 
it  $50,  which  it  had  not  credited.  After  this  answer  was 
filed  the  trust  company  admitted  that  Kitton  had  paid 
the  f50  alleged  by  him  in  his  answer,  credited  the  same 
on  the  coupons  sued  on,  and  demanded  judgment  on  the 
pleadings,  which  the  court  awarded  it. 

If  the  trust  company  had  never  parted  with  the  title 
to  the  principal  debt  secured  by  the  mortgage,  but  had 
owed  it  all  at  the  time  this  suit  was  brought,  we  know  of 
no  reason  why  it  might  not  have  foreclosed  for  the  unpaid 
coupons  subject  to  the  unmatured  i)rincipal.  The  plead- 
ings showed  upon  their  face  that  the  principal  of  the 
debt  secured  by  this  mortgage  was  not  due  when  this 
action  was  brought.  The  averment,  then,  in  the  trust 
company's  petition  that  it  had  sold  and  assigned  this 
principal  debt  to  Corbett  was  an  immaterial  allegation 
and  one  that  the  trust  comi)any  was  not  required  to 
prove  in  this  case  in  order  to  be  entitled  to  decree.  The 
effect  of  the  answer  of  Kitton  as  to  the  amount  due  the 
trust  company  is  that  the  amount  claimed  to  be  due  by 
it  was  correct,  except  the  |50  which  Kitton  alleged  he 
had  paid.  The  trust  company,  by  admitting  in  its  mo- 
tion the  payment  of  this  |50  and  crediting  it  on  Kittgn's 
coupons  in  suit,  was  the  same  in  effect  as  if  the  trust  com- 
pany had  taken  decree  for  all  it  claimed  and  then  re- 
mitted the  f 50,  and  had  this  been  done,  the  record  would 
have  supported  the  decree.  The  judgment  of  the  district 
court  is 

Affirmed. 


George  B.  Wood,  ArPELi.EE,  v.  Walter  G.  Clark, 
Administrator,  appellant. 

Filed  February  23, 1899.    No.  8756. 

1.  Judicial  Sales:  AppraIvSement.  It  was  never  the  intention  of  the 
legislature  that  the  honest  valuation  placed  upon  property  for 
purposes  of  judicial  sale  by  legally  qualified  appraisers  should  be 
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sot  aside  by  the  oonrls  because  other  persons  dilYered  in  opinion 
as  to  the  vahio  of  such  property. 

.  ,     The  lofj^i  slat  lire  has  not  left  it  for  the  courts  to  say. 


when  a  piece  of  property  has  been  sold,  whether  the  price  bid 
for  it  was  two-thirds  of  its  fair  cash  value,  but  created  a  tri- 
bunal to  ascertain  and  determine  its  value  before  its  sale. 

3.  :  .     The  meanings  of  the  appraisement  law  is  that  the 

valuation  placed  by  apjiraisers  upon  real  estate  is  conclusive 
unless  it  be  set  aside  because  the  appraisers  were  not  le*»^illy 
qualified  or  l)ecausc  they  acted  fraudulently  in  making  the  ap- 
praisement, or  for  some  other  equally  ])otent  reason. 

4.  :   LiKXS.     The  owner  of  the  equity  of  redemption  in  real  es- 


tate cannot  be  lieard  to  object  to  the  confiriu.ition  of  a  sale  m-ide 
thereof  because  an  incumbrance  upon  the  pro])erty  prior  to  the 
one  under  which  it  was  scdd  was  not  deducted  from  the  valua- 
tion placed  on  the  property  by  the  appraisers. 

Appeal  from  the  district  court  of  Douglas  county. 
Ueard  below  before  Duffik,  J.    Affirmed. 


Congdon  &  Parish,  for  appc^llant. 
D,  M.  Tiiisonhalcry  contra. 


Ragan,  C. 

Walter  G.  Clark,  administrator,  appeals  to  this  court 
from  a  decree  of  the  district  court  of  Douglas  county 
confirming  a  judicial  sale  made  of  certain  real  estate  in 
pursuance  of  the  foreclosure  of  an  ordinary  real  estate 
mortgage  thereon  at  the  suit  of  George  B.  Wood.  Bc^fore 
the  sale  of  the  proi)erty  the  administrator  filed  a  motion 
to  vacate  the  api)raisem(^nt  made  thereof  on  the  ground 
that  the  property  was  ai>praised  at  so  low  a  price  as  to 
raise  the  presumption  that  the  appraisement  was  fraudu- 
lent. This  motion  the  court  sustained  and  ordered  a  re- 
appraisement.  The  property  was  again  appraised.  The 
administrator  filed  a  motion  to  vacate  the  appraisement 
upon  two  grounds:  (1)  That  the  property  was  apprais(Ml 
at  much  less  than  its  fair  cash  value,  and  so  low  as  to 
raise  the  presumption  that  the  appraisers  acted  fraudu- 
lently; and  (2)  that  no  application  was  made  to  the 
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proper  officers  for  inciinibrances  existing  on  the  property 
prior  to  the  lien  of  the  mortgage  sought  to  be  foreclosed, 
and  in  making  the  appraisement  no  such  prior  incum- 
brances were  deducted.  The  court  overruled  the  motion 
to  vacate  the  api)iaisement  and  confirmed  the  sale. 

1.  Sixteen  witnesses  testified  by  aflrtdavit  as  to  the 
value  of  this  property.  Tliese  witnesses  varied  in  their 
estimate  of  its  value  from  if4,000  to  $8,000.  The  apprais- 
ers estimated  the  value  of  this  i)r()p(»rty  at  |5,500.  Uow 
can  we  say  that  the  district  court  erred  in  accepting  the 
valuation  placed  on  this  property  by  the  appraisers  and 
those  witnesses  who  made  it  of  less  value  than  |5,500? 
The  value  of  any  property  is  largely  a  niJitter  of  opinion, 
and  so  far  as  this  record  shows  all  the  witnesses  were 
equally  competent  to  speak  as  to  its  value  and  all  equally 
honest.  This  case  shows  the  unreasonableness  of  requii*- 
ing  a  court  to  set  up  its  judgmi^nt  as  to  the  value  of  real 
estate  as  against  that  of  appraisers  who  have  put  a  ^ml- 
uation  on  it  in  pursuance  of  their  duties  and  oaths. 
Doubtless  the  witnesses  who  testific^l  in  this  case  as  to 
the  value  of  this  property  were  influenced  in  their  judg- 
ments in  favor  of  the  parties  who  asked  them  to  make 
affidavits, — influenced,  not  consciously,  it  may  be,  but 
nevertheless  influenced.  On  the  other  hand,  the  ap- 
praisers w^ere  absolutely  disinterested,  so  far  as  this 
record  shows,  and  their  judgment  as  to  the  value  of  this 
property,  under  the  circumstances,  is  worth  more  as  evi- 
dence than  any  number  of  conflicting  affidavits  procure<l 
by  parties  interested  in  having  this  sale  confirnuHl  or  set 
aside.  It  was  never  the  intention  of  the  legislature  that 
the  honest  valuation  placed  upon  property  for  purposes 
of  judicial  sale  by  legally  qualified  appraisers  should 
be  set  aside  by  the  courts  because  other  persons  differed 
in  judgment  and  opinion  as  to  the  value  of  such  property. 
The  appraisement  law  was  enacted  for  the  benefit  of 
the  debtor  in  order  that  his  property  might  not  be  sacri- 
ficed for  a  nominal  sum,  and,  therefore,  it  provides  that 
before  a  creditor  can  sell  bis  debtor's  real  estate  to  sat- 
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isfy  his  debt  the  propia'ty  iiuist  bring  at  the  sale  two- 
thirds  of  its  fair  cash  value.  The  legislature  did  not 
leave  it  for  the  courts  to  say,  wln^n  a  i)iece  of  property 
has  been  sold,  wliether  the  price  bid  for  it  was  two-thirds 
of  its  fair  casli  value,  but  it  created  a  tribunal  to  ascer- 
tain and  determine  its  value  before  the  sale  occurred; 
and  it  is  the  meaning  of  the  hiw  of  tliis  state  that  the  val- 
uation placed  by  apprais(*rs  ui)on  real  estate  is  final  and 
conclusive,  unlchs  it  be  overthrown  and  set  aside  because 
the  appraisers  yvvro  not  legally  qualified  or  because  the.y 
acted  fraudulently  in  making  the  appraisement,  or  for 
some  other  equally  pot(»nt  reason.  {Vou(jht  i\  Fovicorthiiy 
38  Neb.  790.)  But  solely  because  witnesses,  or  any  num- 
ber of  witnesses,  differ  in  their  judgment  as  to  the  value 
of  the  proi)eity  from  that  placed  thereon  by  the  apprais- 
ers affords  not  the  slight(*st  reason  for  disturbing  the 
valuation  placed  on  the  propc^rty  by  the  tribunal  created 
by  the  legislature  to  ascertain  and  fix  that  value. 

2.  The  appellant  is  in  no  position  to  complain  because 
the  liens  existing  against  this  property,  which  were  prior 
to  the  lien  on  which  it  was  sold,  were  not  deducted.  The 
more  prior  liens  which  existed  against  the  property 
which  were  not  deducted  from  its  value  the  more  the 
purchaser  paid  for  it.  As  an  example,  the  only  liens  ex- 
isting against  this  property  at  the  time  it  was  sold,  and 
which  were  prior  to  the  mortgage  under  which  it  was 
sold,  were  $015  of  taxes.  Since  these  taxes  were  not  de- 
ducted, the  purchaser  took  his  title  burdened  therewith, 
and  instead  of  paying  ^3,500  for  the  property,  as  a  mat- 
ter of  fact  he  pai<l  §1,100  for  it.  On  what  theory  then 
can  the  a])p(^llant  be  heard  to  complain  that  his  property 
sold  for  ?4,100  when  it  should  only  have  sold  for  $3,500? 
It  was  held  in  f^mlth  r.  Fomortlnj.  39  Neb.  214,  that  the 
provisions  of  the  statute  requiring  liens  existing  against 
property,  and  prior  to  the  lien  under  which  the  property 
was  about  to  be  sold,  to  be  dcnlucted  from  the  value 
l>laced  on  the  property  was  for  the  benefit  of  the  creditor, 
and  that  the  owner  of  the  equity  of  r^demptioft  CQulcl 
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not  be  heard  to  object  to  the  confirmation  of  a  sale  made 
because  such  prior  incumbrances  were  not  deducted. 
The  same  ruling  was  made  in  the  American  Investment 
Co.  V.  McGregor,  48  Neb.  779.    The  decree  is 

Affirmed. 


John  K.  Sowards  v.  George  H.  Moss. 

Filed  February  23, 1899.    No.  8746. 

1.  Vendor  and  Vendee:  Action  for  Purchase  Price:  Pleading.  In 
a  suit  to  recover  the  purchase  price  of  real  estate,  alleged  to 
have  been  sold  and  conveyed  by  the  plaintiff  to  the  defendant, 
it  is  not  essential  that  the  petition  should  allege  that  the  con- 
tract of  sale  was  in  writing. 

2. :  :  Statute  of  Frauds.    In  such  a  suit  the  statute  of 

frauds  as  a  defense  is  overthrown  where  it  is  established  that 
the  plaintiff  executed  and  delivered  to  defendant  the  deed. 

3. : .    Evidence  examined,  and  held  to  support  the  finding 

of  the  district  court  that  the  vendor  of  real  estate  executed  and 
delivered  his  deed  therefor  in  the  time  fixed  by  the  contract 
between  the  parties. 

4. :  Delivery  of  Deed.    A  delivery  of  a  deed  to  an  agent  ap- 
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pointed  by  the  vendee  therein  to  receive  it  is  a  delivery  to  such 
vendee. 

5.  :  . .    The  neglect  of  such  agent  to  notify  his  principal 

of  the  receipt  of  such  deed  affords  the  principal  no  defense  to  an 
action  by  the  vendor  for  the  purchase-money. 

Error  from  the  district  court  of  Buffalo  county. 
Tried  below  before  Westover,  J.    Affirmed. 

W.  L.  Hand,  for  plaintiff  in  error. 

B.  0.  HostetUr,  contra. 

Ragan,  O. 

In  the  spring  of  1895  John  K.  Sowards  resided  near 
Danville,  Illinois.  George  H.  Moss  and  Howe  Blue  re- 
sided in  Buffalo  county,  Nebraska.     Sowards  wrote  a  — 
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letter  to  Blue  in  wliieli  lie  direet<Ml  him  to  offer  Moss 
|1,000  for  a  i)it»e(*  of  real  estate  owned  by  the  latter  in 
said  Bufl'ah)  county,  a  warranty  deed  for  the  property, 
ace()n)i)anied  by  an  abstract  of  title,  to  be  delivered  by 
Moss  by  July  10,  1895,  to  the  First  National  Bank  of 
Danville,  Illinois.  Blue  showed  this  lett<  r  to  iloss,  and 
the  latter  authorized  Blue  to  notify  Sowards  that  he  ac- 
cepted the  latter's  proposition.  Blue  did  at  once  so  notify 
Sowards  by  lettc^r.  On  July  8,  1893,  iloss  and  his  wife 
executed  a  warranty  dec  d  of  their  farm  to  Sowards  and 
sent  the  same,  acconii)anied  by  an  abstract  of  title,  in  a 
re<»istered  letter  to  the  First  National  Bank  of  Danville, 
Illinois,  accompanied  by  a  letter  of  instruction  to  deliver 
the  deed  to  Sowards  upon  his  paying  to  it  for  Moss 
the  |1,000.  This  deed  and  abstract  reached  the  First 
National  Bank  certainly  as  early  as  July  12,  1895,  but 
the  bank  neglected  to  notify  Sowards  that  the  deed 
was  there  until  some  time  in  August.  He  then  refused  to 
accept  it  because  not  delivt^red  by  July  10.  Moss  then 
brought  this  suit  in  the  district  court  of  Buffalo  county 
against  Sowards  to  recover  the  |1,000  purcdiase-money 
and  had  judgment,  to  review  which  Sowards  has  filed 
here  a  petition  in  error. 

1.  The  first  argument  is  that  the  petition  does  not 
state  a  cause  of  action,  because  it  does  not  allege  that  the 
contract  for  sale  and  purchase  of  this  real  estate  between 
the  parties  w^as  in  writing.  But  in  a  suit  to  recover  the 
purchase  price  of  real  estate  alleged  to  have  be(*n  sold 
and  conveyed  by  the  plaintiff  to  the  defendant  it  is  not 
necessary  that  the  petitiim  should  allege  that  the  con- 
tract of  sale  was  in  writing.  (*SVft ////>/  v.  ISchmidj  37  Neb. 
629.) 

2.  Another  argument  is  that  the  evidence  shows  that 
the  contract  by  these  parties  was  an  oral  one;  that  iloss 
was  not  bound  to  convey,  and,  therefore,  Sowards  is  not 
bound.  There  are  two  answers  to  this  contention:  (1.) 
The  proposition  of  Sowards  to  i)urchase  the  land  was  in 
writing.    Moss  accepted  this  proposition  and  authorized 
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Blue  to  notify  Sowards  that  he  had  accepted  it.  The 
letter  then  written  by  Blue  to  Sowards,  informing  the 
latter  of  Moss'  acceptance  of  the  proposition  of  purchase, 
was  in  effect  Moss'  letter  in  writing  accepting  the  propo- 
sition. (2.)  If  the  letter  written  by  Blue  to  Moss  was 
out  of  the  way,  still  Moss  actually  made  a  conveyance  of 
the  real  estate  to  Sowards  and  delivered  it  to  his  ap- 
pointed agent.  Moss  then  performed  the  contract  and 
bound  himself  by  his  deed,  and  since  the  deed  was  made 
and  delivered  to  Sowards,  the  statute  of  frauds  is  no  de- 
fense for  Sowards  in  an  action  against  him  to  recover 
the  purchase  price.  {Harris  i\  Roberts,  12  Neb.  631;  Mor- 
rotc  V.  JmieSj  4i  Neb.  807.) 

3.  The  third  argument  is  that  by  the  terms  of  the  con- 
tract Moss  was  to  deliver  his  deed,  accompanied  by  an 
abstract  of  title,  to  the  First  National  Bank  of  Danville, 
Illinois,  by  July  10,  1895,  and  that  it  was  not  delivered 
at  that  time.  The  evidence  shows,  without  conflict,  that 
the  abstract  and  deed  were  deposited  in  the  United 
States  mail  at  Kearney,  Nebraska,  on  July  8,  1895,  and 
that  by  the  usual  course  of  the  mail  it  would  reach  Dan- 
ville on  July  9.  The  bank  officers  testified  that  their 
books  showed  that  the  deed  reached  there  on  July  31, 
but  that  their  books  were  wrong  and  that  the  deed  did 
reach  there,  they  think,  about  July  12.  We  think,  then, 
that  the  evidence  sustains  the  finding  of  the  district  court 
that  this  deed  reached  the  First  National  Bank  of  Dan- 
ville, Illinois,  on  or  before  July  10,  1895.  The  First  Na- 
tional Bank  was  the  agent  of  Sowards,  and  if  it  neglected 
to  notify  him  promptly  of  the  arrival  of  the  deed,  that 
default  cannot  be  charged  to  Moss.  The  bank  was  Sow- 
ard's  agent,  and  a  delivery  to  the  bank  was  a  delivery  to 
Sowards,  and  his  refusal  to  accept  the  deed  was  based 
solely  on  his  contention  that  it  had  not  been  delivered 
to  him  July  10.  The  court  found  that  it  was.  The  evi- 
dence sustains  the  finding.  The  judgment  of  the  district 
court  is 

Affirmed. 
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iinal      Clara  L.  Bachelor  15T  al.  v.  George  Korb,  Jr.,  et  al. 

f58    182  ' 

;  gj  J^  Filed  February  23, 1899.    No.  8758. 

1.  Quardians:  License  to  Sell  Real  Estate:  Bond.    The  provision  of 

the  statute  (Compiled  Statutes  1897,  ch.  23,  sec.  54),  requiring  a 
fSfuardian  licensed  to  sell  the  real  estate  of  his  wards  to  give  a 
bond  to  the  judge  of  the  district  court,  to  be  approved  by  such 
judge,  is  mandatory. 

2.  :  :  .    The  district  courts  are  not  invested  with 


discretion  to  require  or  not  a  guardian  apjwinted  in  this  state, 
when  licensed  to  sell  lands  in  this  state  of  his  wards,  to  give  the 
bond  required  by  said  section  54. 

3.  :  :  .    Such  a  guardian's  sale  of  the  lands  of  his 

ward  is  void  unless,  before  such  sale,  the  guardian  executes  the 
bond  required  by  said  section  54.  The  judge  of  the  district  court 
granting  the  license  must  be  the  obligee  in  the  bond,  and  it  must 
be  api^roved  by  such  judge. 


:  :  Construction  of  Statute.    The  clause  "in  case  any 

bond  is  requir€»d  by  the  court  on  granting  the  license,*'  found  in 
section  64  of  said  chapter  23,  has  reference  to  sales  of  real  es- 
tate in  this  state  made  by  foreign  guardians  who  have  given 
bonds  to  the  courts  appointing  them. 

:  :    Oath.     The  failure  of  a  guardian  licensed  to  sell 

the  real  estate  of  his  wards  to  take  and  subscribe  the  oath  re- 
quired by  section  55  of  chapter  23,  Compiled  Statutes  1897,  "be- 
fore fixing  on  the  time  and  place  of  sale"  renders  the  sale,  if 
made,  void. 

:   Sale  of  Ward's  Real  Estate:   Notice.    The  date  of  the 


first  publication  of  the  notice  of  sale  is  the  date  on  which  such 
a  guardian  fixes  on  the  "time  and  place  of  sale.** 

:  :   Estoppel.     Heirs,  on  becoming  of  age,  are  not  es- 


topped from  questioning  the  validity  of  a  sale  of  their  real  estate 
made  by  their  guardian  because  he  applied  the  proceeds  of  such 
sale  to  their  maintenance  and  education. 

8.  :  :  Cateat  Emptor.    The  rule  of  caveat  emptor  applies 

to  a  purchaser  at  a  guardian's  sale  of  the  real  estate  of  his  ward. 

9.  Case  Distinguished.    Myers  v.  McGavock,  39  Neb.  843,  distinguished. 

Error  from   the  district   court  of  Cuming   county. 
Tried  below  before  XorriS;  J,    lie  versed. 
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T.  J.  Mahoney,  for  plain tififs  in  error: 

The  notice  was  sufficient.  (Toicnsend  v.  Tallant,  33  Cal. 
45;  Monahon  v.  Yamhjkc,  27  111.  155;  Gibson  v.  Roll,  30  111. 
172;  Knkkerhovlrr  v.  Kmclerbocker,  58  111.  399;  Timiey  v. 
Ttimey,  24  111.  625;  Morris  v.  Ilogle,  37  111.  150;  Moore  v. 
Starl'S,  1  O.  St.  372;  Benson  v,  Cilleij,  8  O.  St.  613;  ,^ihley 
V.  Waffle,  16  N.  Y.  180;  Hallcck  v.  Moss,  17  Cal.  340;  John- 
son V.  Johnson,  30  111.  215;  Rankin  v.  Miller,  43  la.  11;  Lyon 
V.  Vanatta,  35  la.  521;  Blodgeit  v,  Uitt,  29  Wis.  169.) 

The  bond  required  by  law  was  not  given.  [Huhermann 
t\  Evans,  46  Neb.  784;  Weld  i\  Johnson  Mfg.  Co.,  54  N.  W. 
Rep.  [Wis.]  335;  Ilohlen  r.  Cnrry,  55  N.  W.  Kep.  [Wis.] 
965;  Bahcock  i\  Cobb,  11  Slinn.  347;  Ruckcr  v.  Dyer,  44 
Miss.  591;  Barnette  v.  Bull,  81  Ky.  127;  Stewart  v.  Bailey, 
28  Mich.  251;  Ryder  v.  Flanders,  30  Mich.  336.) 

The  guardian  did  not  take  the  oath  required  by  law. 
(Williams  v.  Reed,  5  Pick.  [Mass.]  480;  Parker  v.  Nichols, 
7  Pick.  [Mass.]  Ill;  Campbell  v.  Knights,  26  Me.  224; 
Blackman  v.  Baumann,  22  Wis.  611;  Wilkinson  v.  Filby, 
24  Wis.  441;  Cooper  i\  Sunderland,  3  la,  114;  Thornton  v. 
Mulqiiinne,  12  la.  541;  Myers  i\  McGavock,  39  Neb.  843.) 

C.  J.  Smyth,  also  for  plaintiffs  in  error. 

M.  McLaughlin  and  J.  G.  Crawford,  contra. 

References:  Bryant  v.  Estahrook,  16  Neb.  217;  Larimer 
r.  Wallace,  36  Neb.  444;  Wilcox  v.  Raben,  24  Neb.  368; 
Saxon  V.  Cain,  19  Neb.  488;  Neligh  v.  Kecne,  16  Neb.  407; 
Franklin  v.  Kelly,  2  Neb.  112;  Trumhle  v.  Williams,  18  Neb. 
144;  Yoevians  v.  Brown,  8  Met.  [Mass.]  51;  Robertson  v. 
Johnson,  57  Tex.  62;  Montgomery  v.  Johnson,  31  Ark.  74; 
Cain  V.  Boiler,  41  Neb.  721;  Wilmore  x\  Stetler,  36  N.  E. 
Rep.  [Ind.]  856;  Bumb  v.  Ganl,  8  N.  E.  Rep.  [Ind.]  713; 
Palmerton  v.  Hoop,  30  N.  E.  Rep.  [Ind.]  874;  Deford  v. 
Mercer,  24  la.  118;  France  v.  TTaynes,  67  la.  139;  Common- 
wealth  V.  Schuman,  18  Pa.  St.  346;  Yalle  v.  FUmming's  Heirs, 
29  Mo.  152;  Hudgin  v.  Umlgin,  6  Gratt,  [Va.]  320;  Dufour 
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V.  Camfranc,  11  Slart.  [La.]  607;  Gn(/nou\s  Lvshcc  t\  AstoKj 
2  How.  [U.  S.]  340;  i^cymoKr  v,  Rirkcfh,  21  Neb.  240; 
Stack  V,  lioycc,  34  Neb.  833;  Ifichanlson  r.  FanvvlU  51  N. 
W.  Kep.  [Minn.]  915;  i^vhroalcr  i\  ^Vilvox,  39  Neb.  136; 
McGavoi'k  v.  Pollack,  13  Neb.  535;  Ernvrji  v.  Vronutn,  19  Wis. 
724;  Purslcy  v.  Hayes,  22  la.  11;  Haller  v.  Blaco,  14  Neb. 
195. 

Rao  AN,  C. 

Andrew  Bergtliold  died  intestate  in  Cuming^  county, 
Nebraska,  in  October,  1877,  leaving  a  widow,  Amelia, 
and  three  children.  The  deceased  died  the  owner  of 
certain  real  (»state.  About  a  year  after  Bergthold's  death 
his  widow  married  one  Ferdinand  Sehmela,  who  was 
subsequently  appointed  administrator  of  Bergthold's  es- 
tate. Upon  the  petition  of  Schmela's  wife  the  probate 
court  of  Cuming  county  appointed  her  liusband,  Schmela, 
the  guardian  of  the  three  minor  children  of  Bergthold, 
deceased,  the  children  being  at  that  time  nine,  eleven, 
and  thirteen  years  of  age,  respectively.  This  appoint- 
ment of  Schmela  as  guardian  was  made  about  Septem- 
ber, 1885.  On  September  3, 1887,  the  judge  of  the  district 
court  of  Cuming  county,  in  pursimnce  of  the  guardian's 
petition  therefor,  granted  him  a  license  as  such  guardian 
to  sell  the  real  estate  of  his  wards  for  the  purpose  of 
raising  money  to  educate  and  support  them.  In  pursu- 
ance of  this  license  the  guardian  advertised  and  sold  at 
public  auction  the  real  estate  of  his  wards  to  one  Wenzel 
F.  Kriz  on  September  30,  1887,  and  on  October  14,  1887, 
executed  and  delivered  to  him  a  guardian's  deed  for  such 
real  estate.  George  Korb,  Jr.,  Charles  Korb,  and  J.  A. 
Johnson  now  claim  title  to  the  real  estate  through 
Kriz.  The  heirs  of  Bergthold,  having  become  of  age, 
brought  this,  an  action  in  the  nature  of  ejectment,  in 
the  district  court  of  Cuming  county  against  the  Korbs 
and  Johnson  to  recover  possession,  with  rents  and  profits, 
of  said  real  estate.  The  district  court  entered  a  judg- 
ment dismissing  the  action  of  the  heirs,  to  review  which 
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tliey  have  filed  here  a  petition  in  error.  The  sole  ques- 
tion in  the  case  is  the  validity  of  the  guardian's  sale. 
If  that  sale  was  not  void,  the  judgment  of  the  district 
court  is  correct.  If  it  was  void,  the  judgment  is  wrong 
and  the  plaintiffs  in  error  were  entitled  to  the  judgment 
of  the  district  court  prayed  for  in  their  petition  filed 
therein. 

1.  Authority  for  a  guardian  to  sell  the  land  of  his 
wards  for  their  maintenance  and  education  and  the  pro- 
cedure regulating  such  sale  are  found  in  sections  42  to  64, 
both  inclusive,  of  chapter  23,  Compiled  Statutes  1897. 
Section  54  of  this  chapter  provides:  "Every  guardian 
licensed  to  sell  real  estate,  as  aforesaid,  shall,  before  the 
sale,  give  bond  to  the  judge  of  the  district  court  with 
sufficient  surety  or  sureties,  to  be  approved  by  such  judge, 
with  condition  to  sell  the  same  in  the  manner  prescribed 
by  law."  Section  64  of  such  chapter  provides:  "In  case 
of  an  action  relating  to  any  estate  sold  by  a  guardian, ' 
under  the  provisions  of  this  subdivision,  in  which  the 
ward  or  any  person  claiming  under  him  shall  contest 
the  validity  of  the  sale,  the  same  shall  not  be  avoided 
on  account  of  any  irregularity  in  the  proceedings,  pro- 
vided it  shall  appear:  ♦  ♦  ♦  Second — That  he  [the 
guardian]  gave  a  bond  which  was  approved  by  the  judge 
of  the  district  court,  in  case  any  bond  was  required  by 
the  court  upon  granting  the  license."  In  the  proceeding 
for  the  sale  of  his  wards'  real  estate  instituted  and  car- 
ried on  by  the  guardian  he  executed  with  sureties  a  bond, 
the  judge  of  the  district  court  of  Cuming  county  being 
the  obligee  named  therein.  This  bond  was  never  pre- 
sented to,  nor  in  any  manner  approved  by,  the  judge  of 
said  district  court.  It  was,  however,  filed  in  the  court 
and  approved  by  the  clerk  thereof.  The  statute  just 
quoted  is  mandatory,  that  a  guardian  licensed  to  sell  his 
ward's  real  estate  shall,  before  the  sale,  give  a  bond  to 
the  judge  of  the  district  court,  to  be  approved  by  such 
judge.  Unless  such  bond  be  given  and  approved,  a  guard- 
ian appointed  in  this  state  has  no  authority  or  jurisdic- 


126  NEBRASKA  REPORTS.  [Vol.  58 


Bachelor  v.  Korb. 


tion  to  sell  the  real  estate  of  his  wards  in  this  state  for 
the  purposes  of  their  maintenance  and  education.  The 
clause  in  the  second  subdivision  of  section  64,  "in  case 
any  bond  is  required  by  the  court  upon  granting  the 
license,"  does  not  mean  that  the  district  courts  are 
invested  with  discretion  to  require  or  not  a  guardian 
to  give  the  bond  required  by  section  54  as  a  condition 
precedent  to  his  authority  to  sell  the  real  estate  of  his 
ward.  That  provision  in  said  section  64  has  reference  to 
the  sales  of  real  estate  in  this  slate  made  by  foreign 
guardians  who  have  given  bonds  to  the  courts  appoint- 
ing them.  The  guardian's  sale  of  his  wards'  real  estate 
was  void  because  the  bond  given  by  the  guardian  was 
not  approved  by  the  judge  of  the  district  court.  It  was 
not  a  valid  bond  until  it  was  approved.  The  clerk  had  no 
authority  to  approve  it,  and  the  effect  of  the  transaction 
is  that  the  guardian  made  the  sale  without  giving  any 
bond  at  all.  See  upon  the  subject:  Weld  v,  Johnson  Mfg. 
Co.,  54  N.  W.  Rep.  [Wis.]  335;  IToldcn  v.  Curry,  55  N.  W 
Rep.  [Wis.]  965;  Curric  v.  Hhicart,  26  IMiss.  646;  Bahcock 
V.  Cohb,  11  aiinn.  247;  Kiwlrr  v.  Di/cr,  44  Miss.  591;  Will 
iams  V.  Morion,  38  Me.  47;  Barn^tt  v.  Bull,  81  Ky.  127 
Stewart  V.  Bailey,  28  Mich.  251;  Ryder  v.  Flanders,  30  Mich 
336. 

In  this  connection  it  is  said  by  the  defendant  in  error 
that  the  failure  of  the  guardian  to  have  the  bond  exe- 
cuted by  him  approved  by  the  judge  of  the  district  court 
was  an  irre*;uhirity  merely.  The  answer  to  this  is,  if  it 
was  an  irregularity,  it  was  such  a  one  as  the  statute  in 
effect  prescribes  shall  avoid  the  sale. 

Another  contention  of  the  defendant  in  error  is  that 
the  provision  of  the  statute  requiring  this  bond  to  be  ap- 
proved by  the  judge  of  the  district  court  is  directory 
merely,  and  that  this  court  held,  in  Myers  v.  McGarock, 
39  N(»b.  843,  that  such  a  bond  need  not  be  approved  by 
the  judge  of  the  district  court.  The  requirement  of  the 
statute  that  the  district  court  shall  approve  this  bond 
is  not  directorj^,  but  it  is  mandatory;  and  this  court  did 
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not  hold  in  Myers  v.  McOavock,  or  in  any  other  case, 
either  that  the  statute  requiring  this  bond  to  be  given 
was  directory,  or,  that  if  given,  and  not  approved  by 
the  judge,  his  failure  to  approve  it  was  immaterial.  The 
Myers-McGavock  Case  was  an  action  in  ejectment  by  heirs. 
The  defendants  to  that  action  claimed  under  a  sale  made 
by  a  guardian.  It  was  insisted  that  that  sale  was  void 
because  the  guardian  had  not  given  a  bond  approved 
by  the  judge  granting  the  license  as  required  by  statute. 
Answering  this  objection  we  said:  "A  bond  in  proper 
form  and  with  proper  sureties  was  executed  and  filed 
in  the  court  in  the  proceeding  as  required  by  the  statute; 
but  the  record  of  the  proceeding  in  which  the  license  to 
sell  the  real  estate  of  the  wards  was  granted  does  not 
show  that  this  bond  was  formally  approved  by  the  judge 
who  granted  the  license.  It  is  now  claimed  that  this 
silence  of  the  record  is  conclusive  evidence  that  the  bond 
was  not  approved  by  the  judge,  and  his  failure  to  form- 
ally approve  the  bond  renders  the  entire  proceeding 
void.  On  the  trial  of  the  case  at  bar  the  defendants 
proved  by  the  attorney  who  conducted  the  proceeding 
on  behalf  of  the  guardian  that  the  bond  was  in  fact  pre- 
sented to  and  approved  by  the  presiding  judge.  The  fact 
of  the  approval  of  the  bond,  like  any  other  fact,  might  be 
proved  by  the  best  evidence  attainable.  We  are  of 
opinion,  however,  that  in  this  collateral  proceeding  the 
guardian's  deed  could  not  be  declared  void  because  the 
bond  filed  for  the  purpose  of  obtaining  the  license  to  sell 
the  real  estate  was  not  formally  approved.  {Emery  v. 
YromaUy  19  Wis.  724;  Pursley  v.  Hayes,  22  la.  11;  Ilamiel 
V.  Donnelly,  75  la.  93.)"  This  is  not  a  holding  that  the 
approval  of  the  guardian's  bond  by  the  judge  granting 
him  the  license  to  sell  is  not  an  absolutely  essential 
thing.  The  statute  does  not  prescribe  what  shall  con- 
stitute an  approval  of  a  guardian's  bond  to  sell  his  ward's 
real  estate.  It  does  not  declare  what  shall  be  the  only 
evidence  of  the  judge's  approval  of  such  bond.  A  formal 
approval  of  a  bond  would  perhaps  consist  in  the  judge's 
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writing  on  the  bond  "approved,"  or  "this  bond  approved," 
or  some  such  words,  and  signing  his  name.  In  the 
Mycrs-McOarock  Case  the  bond  w'as  actually  presented 
to  the  judge,  and  the  fact  that  he  approved  it  was  estab- 
lished by  oral  evidence, — the  best  and  the  only  evidence 
attainable, — and  we  held  that  that  was  sufficient,  and 
that  the  sale  would  not  be  declared  void,  not  because 
the  judg^  had  not  approved  the  bond,  but  because  he 
had  not  formally  approved  it;  that  is,  that  the  evidence 
that  he  had  approved  it  did  not  appear  upon  the  bond  in 
writing.  In  the  case  at  bar  the  bond  was  never  pre- 
sented to  the  judge  w^ho  granted  the  guardian  license 
to  sell.  It  was  never  approved  by  him  in  any  manner 
whatever.  He  testified  as  a  witness  that  the  bond  was 
never  presented  to  him  nor  approved  by  him. 

2.  Section  55  of  said  chapter  23,  among  other  things, 
provides:  "Such  guardian  sliall  also,  before  fixing  on  the 
time  and  place  of  sale,  take  and  subscribe  an  oath,"  etc. 
The  guardian  fixed  the  time  and  place  of  sale  of  his 
wards'  real  estate  on  September  5,  1887,  by  publishing 
the  first  notice  of  his  sale  on  that  date,  in  which  he  re- 
cited that  the  sale  would  occur*  at  a  certain  time  and 
place  on  September  30.  He  took  and  filed  the  oath  re- 
quired by  statute  on  September  30,  whether  before  or 
after  the  hour  fixed  for  the  sale  is  not  disclosed  by  the 
record.  This  did  not  comply  with  the  statute.  It  re- 
quired him  to  take  and  subscribe  an  oath  "before  fixing 
on  the  time  and  place  of  sale."  In  effect  he  did  not  take 
and  subscribe  the  oath  required  by  the  statute.  The 
statute  of  Wisconsin  on  the  subject  under  consideration 
provides  that  the  guardian  shall,  "before  fixing  on  the 
time  and  place  of  sale,  take  and  subscribe  an  oath,"  etc. 
In  Blackman  v,  Baumann,  22  Wis.  611,  a  guardian  was 
licensed  by  the  court  to  sell  his  ward's  real  estate  for 
the  latter's  education  and  maintenance.  The  sale  oc- 
curred on  December  10,  1850.  The  guardian  took  and 
subscribed  the  oath  required  by  the  statute  on  the  same 
day.    The  court  said:    "For  it  appears  that  the  guardian 
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did  not  take  the  oath  until  the  day  the  sale  was  made; 
in  other  words,  he  did  not  take  it  'before  fixing  on  the 
time  and  place  of  sale/  as  required  by  this  section.  But 
it  is  said,  inasmuch  as  it  appears  that  the  proper  oath 
was  taken  by  the  guardian  before  the  sale  was  actually 
made,  that  this  sliould  be  deemed  a  sufficient  compliance 
with  the  statute  upon  that  matter.  The  provision,  how- 
ever, is  peremptory,  that  the  oath  required  shall  be  taken 
before  fixing  on  the  time  and  place  of  sale.  Can  the  court 
say,  in  view  of  language  so  explicit,  that  the  oath  need 
not  be  taken  before  fixing  on  the  time  and  place  of  sale, 
but  may  be  taken  at  any  subsequent  time?  We  think  the 
court  has  no  right  to  take  such  liberties  with  the  statute 
and  disregard  a  requirement  so  i)hiinly  exi)ressed,  even 
to  sustain  a  sale  otherwise  regular.  To  do  so  would  be 
assuming  the  province  of  the  lawmaking  power.  We  are 
therefore  unable  to  see  upon  what  principle  the  sale  in 
this  case  can  be  held  valid;''  and  it  was  ruled  in  that  case 
that  because  the  oath  was  not  taken  and  subscribed  by 
the  guardian  before  he  fixed  upon  the  time  and  place  of 
his  sale  the  latter  was  absolutely  void.  To  the  same 
effect  are  Williams  v.  Need,  5  Pick,  [ilass.]  480;  Parker 
V,  Nichols,  7  Pick.  [Mass.]  Ill;  VamphvU  v.  Knights,  26  Me. 
224;  Cooper  v.  Snnderlauil,  3  la.  114;  Rf/dcr  v.  Flanders,  30 
Mich.  33().  Indeed  there  seems  to  be  no  conflict  among 
the  authorities  that  the  failure  of  the  guardian  to  take 
and  subscribe  the  oath  before  he  fixes  upon  the  time  and 
place  of  the  sale  renders  the  sale  void.  We  are  of  opin- 
ion, therefore,  that  the  sale  made  by  the  guardian  in 
this  case  was  and  is  void,  because  the  bond  given  by  the 
guardian  in  pursuance  of  section  55  of  said  chapter  23 
was  not  approved  by  the  judge  who  granted  the  license, 
and  because  the  oath  taken  and  subscribed  by  the  guard- 
ian was  not  so  taken  and  subscribed  "before  fixing  on  the 
time  and  place  of  sale." 

3.  An  argument  of  the  defendants  in  error  is  that  the 
heirs  are  estopped  from  maintaining  this  suit  because 
they,  the  defendants  in  error,  at  the  time  they  purchased 
13 
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the  property,  went  into  the  actual  possession  thereof  and 
have  since  been  in  such  possession;  that  they  have  made 
improvements  upon  the  property  of  the  value  of  f400, 
and  have  paid  taxes  and  insurance  on  the  property 
amounting  to  $292.73,  and  that  during  all  the  time  the 
defendants  in  error  have  been  in  possession  the  heirs  and 
their  guardiah,  though  living  in  the  same  locality  with 
the  defendants  in  error,  made  no  objection  or  protest  to 
the  defendants  in  error  and  gave  them  no  notice  that  they 
had  or  claimed  any  title  in  the  premises;  that  the  de- 
fendants in  error  purchased  the  premises  from  tlu- 
mother  of  the  plaintiffs  in  error  and  paid  her  therefor 
the  sum  of  ?2,312,  and  assumed  and  paid  off  upon  the 
property  certain  liens  put  thereon  by  the  mother  of  the 
plaintiffs  in  error  while  she  owned  it;  that  a  large  por- 
tion of  the  money  expended  by  the  defendants  in  error  in 
the  purchase  of  said  real  estate  and  the  discharging  the 
liens  thereon  was  used  and  expended  by  the  guardian 
of  the  plaintiffs  in  error  for  their  education  and  mainte- 
nance, and  that  they  have  not  paid,  nor  offered  to  repay, 
the  same  to  the  defendants  in  error.  But  the  fact,  if  it 
is  a  fact,  that  the  proceeds  of  the  guardian's  sale  of  Ihe 
real  estate  of  these  wards  was  applied  by  him  toward 
their  maintenance  and  education  does  not  estop  them 
from  denying  the  validity  of  the  sale.  {WUkintSon  v.  Fllhy^ 
24  Wis.  441;  Ihqua  v.  Holmes,  26  N.  Y.  338;  Rowe  v. 
Griffiths,  57  Neb.  488.) 

But  the  defendants  in  error,  though  they  may  have 
paid  a  valuable  consideration  for  this  real  estate,  are  not 
innocent  purchasers  of  it.  One  who  purchases  real  estate 
at  a  guardian's  sale,  or  purchases  from  the  vendee  of  that 
sale,  must  take  notice  at  his  peril  of  the  authioriiy  of  the 
guardian  to  make  the  sale.  The  doctrine  of  caixat  emptor 
applies  to  purchasers  at  guardians'  sales.  The  guardian 
in  this  case  reported  that  on  September  30,  18S7,  he  had 
sold  his  wards'  real  estate  for  $2,700  cash  to  one  Wenzel 
F.  Kriz.  This  report  he  filed  in  court  on  October  14,  1887. 
On  that  same  date  the  guardian  executed  and  delivered 
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his  deed  for  the  real  estate  to  Kriz,  and  on  October  17 
of  said  year  Kriz  and  his  wife,  for  the  same  purported 
consideration  of  $2,700,  conveyed  tlie  real  estate  to  the 
guardian's  wife.  Tlie  defendants  in  error  claim  by  con- 
veyance from  her.  An  intending  purchaser  of  this  real 
estate,  looking  at  the  record  of  its  title,  would  have  seen 
in  this  transaction  of  a  sale  by  the  guardian  to  Kriz  and 
a  deed  to  him  for  f 2,700,  and  three  days  afterward  a  deed 
from  Kriz  for  |2,700  to  the  guardian's  wife,  sufficient  to 
have  aroused  the  inquiries  and  suspicions  of  any  prudent 
man,  and  these  inquiries,  if  pursued  with  any  diligence 
whatever,  would  have  probably  revealed  the  fact  that 
Kriz  never  paid  anything  for  this  real  estate;  that  the 
entire  proceeding  instituted  and  carried  on  by  this 
guardian  was  for  the  purpose  of  depriving  his  wards 
of  the  title  to  their  property  and  vesting  it  in  his  wife. 

We  are  not  deciding  that  where  a  guardian's  sale  is 
absolutely  void  that  any  one  can  be  protected  as  an  in- 
nocent purchaser  for  value  of  the  real  estate  sold;  but 
w^hat  we  do  say  is  that,  if  these  defendants  in  error  are 
to  suffer  a  loss,  it  is  the  result  of  their  own  negligence. 
There  was  enough  upon  the  face  of  this  record  to  have 
deterred  any  prudent  man  from  investing  his  money 
in  this  property.  The  fact  that  defendants  in  error  dis- 
charged liens  upon  this  property  put  thereon  by  the  wife 
of  the  guardian  affords  not  the  slightest  reason  why  this 
real  estate,  when  handed  ov^r  to  these  heirs,  should  be 
burdened  with  the  amount  of  those  liens.  Those  liens 
were  not  upon  the  real  estate  when  the  title  to  it  vested 
in  the  heirs  upon  their  father's  death.  We  think  the  most 
the  defendants  in  error  are  entitled  to  is  to  set  off  the 
taxes  upon  this  real  estate  paid  by  them  which  were  liens 
upon  it  against  the  rents  and  profits.  If  the  money  paid 
by  defendants  in  error  to  the  mother  of  these  children 
for  this  real  estate  was  by  her  used  toward  the  mainte- 
nance and  education  of  her  children,  the  latter  cannot 
be  charged  with  it  in  favor  of  defendants  in  error.  She 
was  not  their  legal  guardian.    No  part  of  the  money  ex- 
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pended  by  the  defendants  in  error  went  to  the  guardian 
of  the  heirs  and  was  used  by  him  for  their  benefit  The 
judgment  is  reversed  and  the  cause  remanded. 


[Reybrsbd  and  remanded. 


Clara  L.  Bachelor  et  al.  v.  Henry  Schlautman. 

Filed  Febbuaby  23, 1899.    No.  8759. 

Onardian  and  Ward.    On  the  authority  of  Bachelor  v,  Korh,  58  Neb. 
122,  the  judgment  of  the  district  court  in  this  case  is  reversed. 

Error  from  the  district  court  of  Cuming  county. 
Tried  below  before  Norris,  J.    Reversed. 

T.  J.  Mdhoney  and  C.  J.  Smythy  for  plaintiffs  in  error. 

M.  McLaughlin  and  /.  (7.  Crawford^  contra. 

Bagan,  C. 

The  facts  in  this  case  are  the  same  as  in  BachHor  v. 
Korby  58  Neb.  122,  and  upon  the  authority  of  the  latter 
case  the  judgment  of  the  district  court  in  this  is  reversed 
and  the  cause  remanded  with  the  same  directions  as  in 
that  case. 

Bbvbrsbd  and  remanded. 
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of  foreign  building  and  loan  associations  made  in  this  state  are 
not  exempt  from  the  penalties  denounced  against  usurious  trans- 
actions by  our  statutes. 

3.  Beview.    Evidence  examined,  and  held  insufficient  to  support  the 

decree. 

4.  Acknowledgments.    A    United    States   commissioner   has    no   au- 

thority to  take  acknowledgments  of  real  estate  conveyances  exe- 
cuted in  this  state. 

5. :  Homestead.    A  conveyance  of  real  estate,  the  same  being 

the  homestead  of  the  grantors,  is,  unless  acknowledged  by  both, 
husband  and  wife,  void. 

Appeal,  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Holmes,  J.    Reversed. 

Daniel  F.  Osgood,  for  appellants. 

Benjamin  F,  Johnson,  contra. 

Eagan,  O. 

The  Interstate  Savings  &  Loan  Association,  a  foreign 
corporation,  brought  this  suit  in  the  district  court  of 
Lancaster  county  against  William  K.  Strine  and  wife  to 
foreclose  a  real  estate  mortgage.  Strine  and  his  wife  in- 
terposed as  defenses  (1)  that  the  contract  sued  on  was 
usurious,  and  (2)  that  the  property  covered  by  the  mort- 
gage was  a  homestead  and  Mrs.  Strine  had  never  ac- 
knowledged that  mortgage,  and  therefore  it  was  void. 
The  answer  also  set  out  the  exact  sum  of  money  received 
from  the  loan  association  and  the  amount  of  payments 


Interstate  Savings  &  Loan  Association,  appelleis,   ^g  ig 
y.  Hattie  B.  Strine  et  al.,  appellants.  !5?  ^ 

/  Filed  February  23, 1899.    No.  8724. 

1,  TJsury:  CJosts.  In  a  suit  on  a  contract  for  the  payment  of  money, 
where  the  defense  of  usury  is  established,  the  plaintiff  is  not 
entitled  to  costs  nor  interest  on  the  judgment  awarded  him. 

2. :  Foreign  Building  and  Loan  Associations.    The  contracts 
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that  had  been  made.  The  court  entered  a  decree  in  favor 
of  the  association  for  a  certain  sum  of  money,  the  decree 
to  draw  ten  per  cent  interest,  and  also  awarded  the  asso- 
ciation costs.  Strine  and  his  wife  have  appealed.  The 
decree  must  be  reversed. 

1.  The  pleadings  show  upon  their  face  that  the  note 
sued  upon  drew  interest  at  the  rate  of  thirteen  per  cent 
per  annum,  payable  monthly.  The  association  then  was 
not  only  not  entitled  to  recover  costs,  but  the  decree 
should  not  have  drawn  any  interest  whatever. 

2.  Since  the  building  association  is  a  foreign  corpora- 
tion, its  contracts  are  not  exempt  from  the  penalties  de- 
nounced against  usurious  transactions  by  the  statute. 
Only  building  and  loan  associations  organized  under  the 
laws  of  this  state  are  exempted  by  the  general  statutes 
from  the  penalties  of  usury.  {Xuthnal  Mutual  Building  d- 
Loan  Ass^n  v.  Keency,  57  Neb.  94.) 

3.  The  evidence  in  this  case  shows  without  conflict 
that  Strine  and  his  wife  executed  and  delivered  to  this 
association  a  note  for  f(>00,  for  which  they  received  the 
sum  of  $572.70  only;  that  they  have  i)aid  to  this  associa- 
tion on  this  contract,  including  the  amount  reserved  by 
the  association,  f  1D8.40,  so  that  in  no  event  should  a  de- 
cree be  awarded  against  them  for  more  than  $374.30, 
without  interest  and  without  costs. 

4.  The  acknowledgment  of  Strine,  the  wife,  to  the  mort- 
gage in  suit  was  taken  by  one  Straut,  a  United  States 
commissioner.  We  know  of  no  law  of  this  state  which 
authorized  that  officer  to  take  acknowledgments  of  deeds. 

There  was  some  conflict  in  the  evidence  as  to  whether 
the  mortgaged  property  was  the  homestead  of  the  mort- 
gagors. If  the  district  court  shall  And  that  it  was  not, 
then  the  fact  that  the  acknowledgment  was  taken  before 
a  United  States  commissioner,  and,  therefore,  that  the 
mortgage  was  not  acknowledged  at  all,  would,  in  this 
case,  be  immaterial  and  no  defense.  But  if  the  district 
court  shall  find  on  retrial  that  the  mortgaged  property 
was  the  homestead  of  Strine  and  wife,  the  mortgage 
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should  be  canceled,  since  a  conveyance  of  real  estate,  it 
being  the  homestead  of  the  grantors,  is;  unless  acknowl- 
edged by  both  husband  and  wife,  absolutely  void.  {Ilor- 
hack  t?.  Tyrrell,  48  Neb.  514;  France  v.  Bell,  52  Neb.  57.)  If 
the  mortgage  shall  turn  out  to  be  void  because  the  mort- 
gaged property  was  the  homestead  of  the  mortgagor's,  the 
building  association  would  be'  entitled  to  a  judgment 
against  Strine,  the  husband,  for  not  more  than  $374.30, 
without  interest  or  costs.  The  decree  is  reversed  and  the 
cause  remanded  with  instructions  to  the  district  court  for 
further  proceedings  in  accordance  with  this  opinion. 


Reversed  and  remanded. 


Henry  Gerner  v.  Charles  W.  Mosher  et  al.     "in*! 

161   idi 
Filed  February  23, 1899.    No.  8707. 

1.  Jurisdiction:  Removal  of  Cause:  Res  Judicata.     Where  a  cause 

has  been  removed  from  a  state  court  to  the  federal  court  and 
has  been  by  that  court  remanded  to  the  state  court  for  want 
of  jurisdiction,  it  is  the  duty  of  the  state  court,  in  subsequent 
proceedings,  to  treat  as  conclusive  upon  it  the  decision  of  the 
federal  court  on  the  question  of  jurisdiction. 

2.  Stockliolders:  Right  to  Inspect  Books.    Assuming  it  to  be  the 

right  of  a  stockholder  in  a  corporation  to  examine  the  books 
thereof,  it  is  not,  as  a  matter  of  law,  his  duty  to  do  so,  after  be- 
coming a  stockholder,  for  the  purpose  of  ascertaining  whether 
or  not  he  has  been  defrauded  in  the  inirchase  of  such  stock,  he 
not  being  aware  of  any  fact  leading  to  a  suspicion  that  he  may 
have  been  so  defrauded. 

3.  National  Banks:  Reports:  Publication.    The  object  of  requiring 

publication  by  national  banks  of  reports  made  to  the  comptroller 
of  the  currency  in  pursuance  of  section  5311,  Revised  Statutes 
U.  S.,  is  to  afford  information  to  all  persons  having  or  contem- 
plating business  transactions  into  which  the  condition  of  Ihe 
bank  directly  enters  as  a  material  factor. 

4.  :  .    Therefore,  one  contemplating  the  purchase  of  sto?k 


in  the  bank  is  entitled  to  rely  on  such  publications  equally  with 
a  depositor  or  note-holder. 
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5. : :  Attestation.    The  statute  referred  to  requires  such 

report  to  be  verified  by  the  oath  or  affirmation  of  the  president 
or  cashier  and  to  be  attested  by  the  signature  of  at  least  three 
directors.  To  charge  a  director  individually  with  the  conse- 
quences of  false  reports  it  must  appear  that  he  attested  them, 
or  that  he  in  some  manner  participated  in  making  or  publishing 
them.  The  attestation  is  not  the  act  of  the  whole  board,  but 
that  of  the  individual  directors  signing  it. 

6.  False  Bepresentations.     One  who  makes  a  false  representation  un- 

der circumstances  which  would  render  him  liable  if  it  were  made 
voluntarily  is  not  excused  by  the  fact  that  the  law  required  him 
to  make  a  true  statement  of  the  character  counted  upon. 

7.  National   Banks:   False   Eeports:    Officer.    The   president   and 

cashier  of  a  bank,  shown  to  have  personally  conducted  its  busi- 
ness, cannot  be  presumed  ignorant  of  the  falsity  of  reports  of 
the  bank's  condition  by  them  published,  the  books  of  the  bank 
on  their  face  disclosing  the  falsity. 

8. :  :  Statutes.    The  word  "attest,"  as  used  in  section 

5211,  Revised  Statutes  U.  S.,  means  something  more  than  to  wit- 
ness the  execution  of  the  report  by  the  president  or  cashier.  It 
means  to  certify  its  correctness. 

9. :  :  Effect  or  Attestation.    Where  the  directors  of  a 


national  bank  attest  the  reports  made  of  its  condition  by  its 
executive  officers  to  the  comptroller  of  the  currency  under  sec- 
tion 5211,  Revised  Statutes  U.  S.,  they  thereby  certify  that  the 
statements  contained  in  said  report  are  absolutely  true.  Ibvinb 
and  Ryan,  CO.,  dissenting. 

10.  False  Bepresentations.    In  an  action  for  false  representations  it 

is  not  necessary  to  aver  or  prove  that  the  party  making  them 
knew  they  were  untrue.  And  this  rule  is  applicable  to  an  action 
for  deceit  against  the  director  of  a  bank  for  falsely  stating  the 
financial  condition  of  the  corporation.  Ibvine  and  Ryan,  CC, 
dissenting. 

11.  National  Banks:  False  Reports:   Llability  of  Directors.    The 

directors  of  an  insolvent  national  bank  are  personally  liable,  at 
the  suit  of  one  purchasing  the  stock  of  such  bank,  for  damages 
sustained  by  the  reason  of  the  insolvency  of  the  corporation, 
when  the  plaintiff  is  induced  to  make  such  purchase  by  false 
representations  of  solvency,  contained  in  reports  made  by  the 
bank  to  the  comptroller  of  the  currency  and  attested  by  the  di- 
rectors and  published  in  pursuance  of  law,  even  though  the  di- 
rectors were  unaware  that  such  reports  and  representations 
were  false  or  imtrue  and  were  made  without  intention  to  de- 
fraud.   Irvine  and  Ryan,  CC,  dissenting. 

Error  from  the  district  court  of  Lancaster  county. 
I'ried  below  before  Hall^  J,    Reversed  in  part. 


Vol.  58]  JANUARY  TERM,  1899.  137 


Gerner  v.  Mosher. 


Joseph  R.  Webster,  Halleck  F.  Rose,  and  Cyrus  W.  Fisher- 
dick,  for  plaintiff  in  erron 

The  oflScial  report  is  a  p' blic  representation,  and  plain- 
tiff had  a  right  to  rely  on  it  {Bartholomew  v.  Bentley,  15 
O.  666;  Merchants  Nat.  Bank  v.  Thorns,  28  W.  L.  B.  [O.] 
164;  Morse  v.  Smts,  19  How.  Pr.  [N.  Y.]  275;  Prescott  v. 
Havgh<^y,  65  Fed.  Rep.  659;  Delano  v.  Case,  121  111.  247; 
Scale  V.  Baker,  70  Tex.  283;  Salmon  v.  Richardson,  30  Conn. 
360;  Tate  v.  Bates,  118  N.  Car.  287;  Premtt  v.  Trimble,  92 
Ky.  181;  Bedford  v.  Bagslmw,  4  Hurl.  &  N.  [Eng.]  '548; 
Solomon  v.  Bates,  24  S.  E.  Rep.  [N.  Car.]  478;  Morgan  t\ 
Skiddy,  62  N.  Y.  325;  Kinkier  v.  Jiinica,  84  Tex.  116;  United 
States  V.  Allis,  73  Fed.  Rep.  169;  National  Exchange  Bank 
V.  Sibley,  71  Ga.  726;  Upton  v.  Vail,  6  Johns.  [N.  Y.]  '182; 
Barney  v.  Dewey,  13  Johns.  [N.  Y.J224;  Allen  v.  Addington,  7 
Wend.[N.  Y.]  22;  WUliams  v.  Wood,  14  Wend.[N.  Y.]  126.) 

The  right  to  maintain  the  action  against  national  bank 
directors  is  clearly  and  distinctly  given  by  section  5239, 
Revised  Statutes  U.  S.  (Welles  v.  Graves,  41  Fed.  Rep. 
459;  Hayden  v.  Thompson,  67  Fed.  Rep.  273;  Potter  Dwar- 
ris,  Statutes  &  Constitutions  275,  note  5;  Lowry  v,  Chi- 
cago, B.  d  Q.  R.  Co.,  46  Fed.  Rep.  83;  3  Thompson,  Corpo- 
rations sec.  4113;  Stephens  v.  Overstolz,  43  Fed.  Rep.  771.) 

As  to  the  character  of  proof  required  to  establish 
knowledge  on  the  part  of  directors  of  the  financial  con- 
dition of  a  bank,  see:  Merchants  Bank  v.  Rudolf,  5  Neb. 
540;  United  States  v.  Alli%  73  Fed.  Rep.  165;  Allis  v.  United 
States,  155  U.  S.  117;  Fum  v.  Brown,  142  U.  S.  71;  United 
Society  of  SJmkers  v.  Underwood,  9  Bush  [Ky.]  609;  Hauser 
V.  Tate,  85  N.  Car.  84;  German  Savings  Bank  v.  Walfekuhler, 
19  Kan.  60;  Unbbard  v.  Weare,  79  la.  678. 

A  stockholder  in  a  bank,  by  virt  je  merely  of  that  re- 
lation, is  not  chargeable  with  notice  of  its  financial  con- 
dition. {Hardy  v.  Yeasey,  3  L.  R.  Ex.  [Eng.]  107;  Foster 
V.  Bank  of  London,  3  F.  &  F.  [Eng.]  214;  Commonwealth 
V.  Phodnix  Iron  Co.,  105  Pa.  St  111;  4  Thompson,  Corpora- 
tions sec.  4428;  i^'otey  v.  FoKn/,  43  Neb.  133.) 
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Charles  0.  Wlicdon  and  /.  W.  Deicccse,  contra. 

References:  Brackctt  v.  Grisicold,  112  N.  Y.  454,  467; 
Honneurell  v.  Duj^bury,  154  Mass.  286;  Arthur  v.  Grisicohl, 
55  N.  Y.  400;  Wakcmaii  v.  Dallaj,  51  N.  Y.  27;  Koantze 
V.  Kennedy^  147  N.  Y.  124;  i^ash  v.  Minnesota  Title  Ins,  dc 
Trust  Co.,  163  Mass.  574;  Fier  v.  Ilamnore,  86  N.  Y.  95; 
Bonncll  v.  Grisivold,  89  N.  Y.  122;  mchhins  v.  EdmandSy  12 
Gray  [Mass.]  203;  Peek  v.  Gurney,  7  Eng.  Ruling  Gas.  527; 
Dernj  t\  Peek,  14  Appeal  Oas.  [Eng.]  337;  Crocker  v. 
Mauley y  164  111.  282;  i:iouthern  Development  Co.  v.  Silvay 
125  U.  S.  247;  Runye  v.  Brown,  23  Neb.  817;  Byard  v. 
Holmes,  34  N.  J.  Law  296;  Humphrey  v.  Merriam,  32  Minn. 
197;  Lord  v.  Gixhlard,  13  Uow.  [U.  S.]  198;  Wells  t\  Cook, 
16  O.  St.  67;  McCraeken  v.  West,  17  0.16;  Caldwell  v.  Bates, 
24  S.  E.  Rep.  [N.  C^ar.]  481;  Nudd  v.  Hamblia,  8  Allen 
[Mass.]  130;  Wood  v.  Carpenter,  101  U.  S.  135;  Uecht  v. 
Slaney,  72  Cal.  367;  Jesup  v.  Illinois  C.  R,  Co.,  43  Fed.  Rep. 
503;  Parker  v.  Kuhn,  21  Neb.  413;  Wright  v.  Davis.  28 
Neb.  479;  Gillespie  v.  Cooper,  36  Neb.  775;  State  v.  Boyd, 
49  Neb.  311;  Ruyan  v.  Sabin,  3  U.  S.  G.  G.  A.  578;  Stearns 
V.  Page,  7  How. [U.  S.]  819;  Moore  v,  Greene,  19  How. [U.  S.] 
69;  Beaubien  v.  Beaubien,  23  IIow.  [U.  S.]  190;  Badger  v. 
Badger  J  2  Wall.  [U.  S.]  95;  Lorenzen  v.  Kansas  City  In- 
vestment Co.,  44  Neb.  99;  Slayfmi  v.  Frrmont,  E.  c6  M.  V. 
R.  Co.,  40  Neb.  840;  Dehning  v.  Detroit  Bridged  Iron  Works^ 
46  Neb.  556;  Briggs  v.  Simulding,  141  U.  S.  132, 

F.  M,  Hall,  also  for  defendants  in  error. 

Irvine,  G. 

Henry  Gerner  brought  this  ease  against  Gharles  W. 
Mosher,  Richard  G.  Outcalt,  Charles  E.  Yates,  David  E. 
Thompson,  Rollo  O.  Phillips,  Ambrose  P.  S.  Stuart,  and 
Ellis  P.  Hamtn*.  Honian  J.  Walsh  and  Emma  H.  Holmes, 
the  latter  as  administratrix  of  the  estate  of  Williato  W. 
Holmes,  were  also  named  as  parties  defendant,  but  as 
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to  thorn  the  proceedings  Sjeem  to  have  been  abandoned. 
The  petition  alleges  thai  *Mosher  was  the  president  of 
the  Capital  National  Bank/^Valsh  its  vice-president,  and 
Outcalt  its  cashier,  and  that  the  other  defendants  named, 
together  with  Mosher,  constituted  its  board  of  directors. 
The  petition  is  in  two  counts,  the  first  alleging  that  on 
May  18,  1887,  a  report  was  made  by  the  defendants,  to 
the  comptroller  of  the  currency,  of  the  resources  and 
liabilities  of  said  bank  as  they  existed  May  13,  1887;  that 
said  report  was  sworn  to  by  Outcalt  as  cashier  and  at- 
tested as  correct  by  Mosher,  Holmes,  and  Yates  as  di- 
rectors; that  the  defendants  caused  said  report  to  be 
published  in  the  State  Journal,  a  newspaper  published  in 
Lincoln,  "for  the  purpose  of  inducing  others,  and  particu- 
larly this  plaintiff,  +o  deal  with  said  corporation  and  to 
repose  in  it  and  them,  its  directors  and  managing 
officers,  and  to  induce  others,  and  particularly  this  plain- 
tiff, to  purchase  its  capital  stock  and  make  investments 
therein,  and  represented  and  held  out  said  statement 
to  be  a  true  statement  of  the  financial  condition  of  said 
corporation."  The  report  is  then  set  out  in  terms,  and 
it  is  alleged  that  said  report  was  false,  in  that  it  over- 
stated the  mortgages,  stocks,  and  bonds  held  by  the  bank' 
to  the  amount  of  |30,000,  the  amount  due  the  bank  from 
reserve  agents,  about  f  7G,000,  and  its  loans  and  discounts 
$50,000;  that  said  report  and  false  representations  were 
made  by  said  four  defendants  with  the  knowledge,  as- 
sent, and  co-operation  of  all  the  other  defendants,  and  the 
same  were,  as  they  and  each  of  them  well  knew,  wholly 
false  and  untrue;  that  plaintiff  believed  said  representa- 
tions to  be  true,  and  on  the  faith  thereof  purchased  from 
Charles  Hammond  on  July  11,  1887,  fifty  shares  of  the 
capital  stock  of  said  corporation  for  the  sum  of  |6,250; 
that  it  would  have  been  woi-th  said  sum  had  the  said 
report  been  correct,  but  in  fact  the  bank  was  insolvent 
and  the  stock  worthless;  that  January  22,  1893,  the  bank 
failed;  that  the  stockholders  have  been  assessed  one  hun- 
dred cents  on  the  dollar  on  their  stock,  and  judgment 
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rendered  against  the  plaintiflf  for  said  assessment;  that 
notwithstanding  that  the  bank  had  no  net  earnings,  divi- 
dends were  from  time  to  time  declared,  and  suit  has  been 
brought  against  the  plaintiff  to  recover  dividends  by  him 
received.  The  second  cause  of  action  is,  substantially, 
pleaded  in  the  same  mamier,  charging  a  false  report  of 
the  condition  of  the  bank  September  30,  1889,  and  the 
purchase  by  the  lilaintifif,  in  reliance  on  that  report,  in 
November,  1889,  of  fifty  shares  of  stock  from  Henry  E. 
Lewis  for  the  price  of  |7,250.  The  defendants  filed  sepa- 
rate answers,  denying  the  material  averments  of  the  pe- 
tition, pleading  the  statute  of  limitations,  and  also  plead- 
ing that  the  action  was  one  whereof  the  federal  courts 
had  exclusive  jurisdiction,  and  that  it  had  been  removed 
to  the  circuit  court  for  the  district  of  Nebraska.  At  the 
close  of  the  trial  the  district  judge  peremptorily  in- 
structed the  jury  to  return  a  verdict  for  all  the  defend- 
ants.   The  plaintiff  brings  the  case  here  for  review. 

The  plaintiff  contends  that  he  was  entitled  to  relief 
under  the  provisions  of  section  5239  of  the  Revised  Stat- 
utes U.  S.  relating  to  the  liability  of  directors  of  national 
banks.  It,  however,  partly  appears  from  the  record,  and 
is  stated  in  both  of  the  briefs,  that  the  action  was  at  one 
time  removed  to  the  federal  court;  that  a  motion  to  re- 
mand was  overruled,  but  that  subsequently,  the  case 
arising  in  that  court,  eTudge  Shiras  presiding,  on  a  de- 
murrer to  the  petition  it  was  found  that  the  federal  court 
had  no  jurisdiction  and  the  case  was  therefore  remanded 
to  the  district  court  of  Lancaster  county.  The  opinion 
of  Judge  Shiras,  remanding  the  case,  is  found  in  Gcnier 
V,  Thotnihsoii,  74  Fed.  Hep.  125,  and  proceeds  on  the  ground 
that  an  action  undiT  section  5239  of  the  Kevised  Stat- 
utes may  be  maintained  only  by  the  receiver  of  the  bank, 
so  that  an  action  by  a  private  individual  against  direct- 
ors for  making  false  reports  must  be  maintfiined,  if  at 
all,  as  an  action  at  the  common  law  for  deceit,  and  there- 
fore presents  no  question  under  the  laws  of  the  United 
States.    Judge  Shiras  also  expresses  his  opinion  to  the 
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effect  that  in  order  to  maintain  an  action  under  the  fed- 
eral statute  it  must  appear  that  a  forfeiture  of  the  bank's 
charter  has  been  adjudged  at  the  suit  of  the  c()mi)trollep 
of  the  eurren(*y.  Plaintiff  vigorously  attacks  this  opin- 
ion, especially  the  latter  part.  But  under  the  circum- 
stances we  would  not  be  free,  if  we  were  so  disposed,  to 
give  the  statute  a  construction  different  from  that  which 
was  given  it  by  the  federal  court  in  this  very  case.  The 
construction  of  the  statute  was  necessary  for  the  purpos(* 
of  the  demurrer,  and  as  leading  to  the  order  remanding 
the  case,  and  it  being  a  federal  statute,  construed  by 
a  federal  court  in  determining  its  own  jurisdiction,  we 
are  bound  to  accept  the  result  of  that  construction,  and 
are  not  at  liberty  to  here  review  it.  {Missouri  P.  R.  Go, 
t\  Fitzfjcrahl,  16  Sup.  Ct.  K(^p.  389.) 

The  defendants,  to  sustain  the  action  of  the  trial  court, 
contend  that  the  action  was  barred  by  the  statute  of 
limitations,  the  first  cause  of  action  arising  in  1887,  the 
second  in  1889,  and  the  suit  not  having  be(»n  brought  un- 
til 1894.  It  is  evident  that  if  the  action  may  be  main- 
tained at  this  late  date  it  must  be  by  virtue  of  section  12 
of  the  Oode  of  Civil  Procedure,  providing  that  actions 
may  be  brought  "Within  four  years,  *  *  *  an  action 
for  relief  on  the  ground  of  fraud,  but  the  cause  of  action 
in  such  case  shall  not  [be]  deemed  to  have  accrued  until 
the  discovery  of  the  fraud."  In  ordi^  to  bring  the  case 
within  the  exception  of  Ihis  statute,  the  plaintiff  pleads 
"that  defendants  continued  after  said  18th  day  of  May, 
1887,  to  be  directors  and  managing  officers  of  said  corpo- 
ration, and  contrived  by  repeated  false  statements  of  the 
resources  and  liabilities  of  said  cori>orati()n,  all  of  which 
were  published  and  came  to  the  notice  of  the  plaintiff  at 
the  time  of  their  being  made  and  published,  or  shortly 
thereafter,  and  were  by  him  believ<Hl  to  be  true  and  re- 
lied upon,  and  by  fraudulently  declaring  unauthorized 
dividends  on  its  capital  stock  that  the  corporate  business 
might  falsely  appear  to  be  profitable,  to  conceal  from 
the  plaintiff  the  condition  of  said  corporation  and  the 
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falsity  of  said  representations;  and  said  defendants 
fraudulently,  knowingly,  and  willfully  so  concealed  its 
condition  that  plaintiff  did  not  discover  said  reports  and 
representations*  to  be  false  until  on  or  about  the  1st  day 
of  April,  1894."  The  evidence  quite  clearly  shows  that 
the  plaintiff  did  not  in  fact  know  of  the  real  condition 
of  the  bank  until  about  the  time  of  its  failure.  It  also 
appears  that  reports  were  from  time  to  time  published 
of  the  condition  of  the  bank,  down  to  about  the  time  of 
its  failure,  and  that  such  reports  were  all  false.  It  ap- 
pears also  that  dividends  were  declared  from  time  to  time 
until  shortly  before  the  failure.  '  It  affirmatively  appears, 
however,  that  none  of  the  defendants  save  Mosher  and 
Outcalt  actually  knew  of  the  condition  of  the  bank  or  the 
falsity  of  the  reports,  and  that  there  was  no  actual  in- 
tent on  the  part  of  such  other  defendants  to  mislead  the 
plaintiff.  We  do  not  think  that  under  this  evidence  the 
district  court  would  have  been  justified  in  instructing 
for  the  defendants  on  the  plea  of  limitations,  and  in  fact 
the  peremptory  instruction  was  not  based  upon  that 
ground. 

It  is  contended  by  the  defendants  that  the  plaintiff,  on 
becoming  a  stockholder,  obtained  the  right  of  access  to 
the  books  and  that  even  a  cursory  examination  of  the 
books  would  have  disclosed  the  falsity  of  the  reports; 
that  he  must,  therefore,  be  held,  on  account  of  such  means 
of  knowledge,  to  have  actually  discovered  the  fraud  at 
or  about  the  time  when  he  bought  the  stock.  Assuming 
that  a  stockholder  has  an  unlimited  right  to  examine  the 
books  of  the  bank,  still  we  cannot  adopt  the  theory  that 
the  plaintiff,  immediately  on  purchasing  the  stock,  was 
under  any  legal  obligation  to  make  such  examination  for 
the  purpose  of  ascertaining  whether  he  had  been  de- 
frauded in  the  purchase.  It  is  true  that  in  this  state 
rather  a  strict  construction  has  been  placed  upon  this 
section  of  the  statute  of  limitations,  and  it  is  here  the 
law  that  the  statute  begins  to  run,  not  only  from  the 
actual  discovery  of  the  fraud,  but  from  the  time  of  the 
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discovery  of  such  facts  as  would  put  a  person  of  ordinary 
intelligence  and  prudence  on  inquiry  which,  if  pursue<l, 
would  lead  to  such  discovery.  {Parker  v.  Kuhri,  21  Neb. 
413;  Wriffht  v.  Davis,  28  Neb.  479;  aUkspie  v.  Cooper,  36 
Neb.  775;  State  v.  Boyd,  49  Neb.  303.)  In  Gilkspie  v. 
Cooper  it  was  also  said  that  the  party  defrauded  must 
be  diligent  in  making  inquiry;  that  means  of  knowledge 
are  equivalent  to  knowledge.  But  it  was  stated  in  the 
same  connection  that  a  clue  to  the  facts,  which  if  fol- 
lowed up  diligently  would  lead  to  a  discovery,  is  in  law 
equivalent  to  a  discovery.  None  of  the  cases  holds,  nor 
are  we  aware  of  any  case  elseAvhere  which  holds,  that  a 
man  must  be  so  keenly  on  the  scent  of  efforts  to  defrau<l 
him  that,  w^ithout  knowledge  of  any  fact  which  would 
lead  a  prudent  man  to  suspect  that  he  had  been  de- 
frauded, he  is  bound  to  make  iuA-estigations  which  he  is 
not  obliged  to  make  for  other  purposes,  merely  because  it 
is  in  his  power  to  make  such  investigations.  There  was 
some  proof  introduced  and  some  tendered  tending  to  show 
that  Mr.  Gerner,  considering  that  he  was  a  stockholder 
only  and  not  a  director,  took  quite  a  keen  interest  in  the 
aflfairs  of  this  bank,  and  was  somewhat  active  concerning 
the  same.  But  giving  such  evidence  its  utmost  effect,  it 
could  have  been  no  more  than  a  question  for  the  jury 
w'hether  or  not  he  thereby  became  apprised  of  any  fact 
which  imposed  upon  him  the  active  duty  of  resort  to  an 
examination  of  the  books.  Certainly,  in  the  absence  of 
all  grounds  of  suspicion,  he  cannot  be  held,  as  a  matter 
of  law,  to  have  been  compelled  to  make  such  examina- 
tion. To  hold  stockholders  to  such  a  degree  of  diligence 
would  in  the  case  of  many  corporations  cause  the  real 
business  of  the  corporation  to  be  seriously  impeded  by 
the  invasion  of  stockholders  for  such  purposes,  and  in 
the  case  of  banks  would  seriously  impair  the  right  of 
secrecy  which  customers  possess  as  to  the  state  of  their 
accounts. 

Before  entering  upon  the  more  difficult  questions  re- 
lating to  the  merits  of  the  case  it  will  be  convenient  at 
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this  time  to  dispose  thereof  so  far  as  concerns  the  defend- 
ants Thompson,  Phillips,  Stuart,  and  Ilamer.  None  of 
these  defendants  signed  either  of  the  reports  which  the 
plaintiflf  claims  misled  him.  In  order  to  charge  them  the 
plaintiff  alleged  that  the  reports  were  made  with  the 
knowledge,  assent,  and  co-operation  of  the  defendants 
last  named,  and  were,  as  each  of  them  kncAV,  false  and 
untrue.  The  nature  of  the  evidence  on  this  point  is  ac- 
curately stated  in  the  instruction  of  the  trial  court,  as 
follows:  "Plaintiflf  has  failed  in  his  evidence  to  produce 
a  particle  of  testimony  even  tending  to  show  that  either 
Thompson,  Hamer,  Phillips,  or  Stuart  knew,  assented,  or 
co-operated  in  the  making  or  publishing  of  the  said  re- 
ports; and  there  is  no  attempt  in  the  evidence  on  the  part 
of  the  plaintiff  to  contradict  the  testimony  given  by  each 
one  of  them  touching  their  having  no  connection  with  the 
said  reports  on  which  plaintiff  grounds  his  cause  of  ac- 
tion for  deceit.  The  evidence  utterly  fails  to  show  that 
either  Thompson,  Ilamer,  Phillips,  or  Stuart  was  guilty 
of  any  dishonest  or  fraudulent  conduct  in  the  making  and 
publishing  of  said  reports,  or  either  of  them.'*  The  plain- 
tiflf seeks  to  avoid  the  effect  of  failure  of  proof  in  this 
respect  by  the  argument  that  the  four  directors  not  join- 
ing in  the  reports  were  bound  as  directors  to  know  the 
condition  of  the  bank,  and  conclusively  presumed,  there- 
fore, to  know  the  falsity  of  the  reports,  and  that  the  re- 
ports being  a  corporate  act,  are  their  act  as  well  as  that 
of  those  actively  participating. 

We  shall  hereafter  have  occasion  to  discuss  the  duties 
of  directors  of  national  banks,  but  such  discussion  is 
not  immediately  pertinent  to  the  question  before  us.  The 
reports  relied  on  as  constituting  the  false  representations 
were  made  by  virtue  of  section  5211  of  the  Revised  Stat- 
utes of  the  United  States,  requiring  reports  to  be  made 
to  the  comptroller  of  the  currency  "verified  by  the  oath 
or  aflttrmation  of  the  president  or  cashier  of  such  associa- 
tion, and  attested  by  the  signature  of  at  least  three  of  the 
directors."     The  statute  further  requires  their  publica- 
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tion.  While  in  a  technical  sense,  the  report  being  re- 
quired of  the  association,  it  is  a  corporate  act,  neverthe- 
less it  is  not  such  a  corporate  act  as  is  or  must  be 
performed  by  the  directors  acting  as  a  board.  Nor  are 
all  the  directors  required  to  therein  participate.  It  is 
not  necessary  that  the  president  and  cashier  should  both 
take  part.  The  report  may  be  verified  by  either  of  these 
officers,  and  it  is  sufficient  if  it  be  attested  by  the  signa- 
tures of  three  of  the  directors.  The  language  clearly 
shows  that  in  attesting  such  directors  act  as  individual 
directors  and  not  as  a  board.  Being  a  corporate  act,  a 
report  made  by  the  designated  officers  would  probably 
bind  the  corporation.  In  Prescott  v.  Haugheyy  65  Fed. 
Rep.  653,  it  was  said  that  false  representations  in  such  a 
report,  if  made  under  <!olor  of  office,  were  entirely  out- 
side of  the  official  duties  of  the  directors;  that  neither 
the  law  nor  the  obligations  of  their  office  made  it  any 
part  of  their  duty  to  utter  and  publish  false  and  fraudu- 
lent advertisements  and  reports.  It  follows  from  this, 
if  it  were  not  true  independently  thereof,  that  a  director 
cannot  be  held  liable  because  he  did  not  join  in  such  an 
ultra  vires  act.  ^  The  corporation  may  be  bound  by  the 
act  of  its  constituted  officers,  but  when  it  is  sought  to 
charge  officers  individually  for  ultra  vires  acts  or  for  mis- 
conduct it  is  only  those  who  participate  therein  who  are 
liable,  in  the  absence,  of  course,  of  conspiracy  or  indirect 
participation,  which  was  here  not  only  unproved,  but  was 
affirmatively  disproved.  As  to  Thompson,  Stuart, 
Phillips,  and  Hamer,  it  follows  that  the  judgment  must 
be  affirmed. 

The  peremptory  instruction  of  the  district  court  as  to 
the  remaining  defendants  proceeded  on  the  ground  that 
the  reports  relied  on  as  constituting  the  false  representa- 
tions were  made  for  the  information  of  the  comptroller 
of  the  currency  and  published  for  the  information  of 
those  dealing  with  the  corporation  itself,  and  that  they 
constituted  no  representation  to  other  classes  of  per- 
gong — as  to  one  contemplating  an  investment  in  the  stock 
14 
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of  the  corporation;  that,  therefore,  Gerner  had  no  right 
to  rely  on  the  statements.  We  do  not  think  that  this  po- 
sition is  sound.  It  certainly  is  not  true,  as  contended 
by  the  defendants,  that  the  sole  object  of  the  report  is 
the  information  of  the  comptroller  of  the  currency,  be- 
cause that  object  would  be  fully  satisfied  with  the  re- 
quirement that  the  report  should  be  transmitted  to  him. 
In  addition  to  this,  a  newspaper  publication  is  required 
by  the  statute,  and  the  corporation  is  required  to  furnish 
to  the  comptroller  proof  of  such  publication.  As  seen, 
publication  is  not  necessary  for  the  information  of  the 
comptroller,  and  it  certainly  is  not  required  for  the  mere 
amusement  of  the  public.  We  tliink  the  object  is  to 
afford  public  information  to  all  persons  having  or  con- 
templating business  transactions  into  which  the  condi- 
tion of  the  bank  enters  as  a  material  factor.*  Mercluints 
Nat.  Bank  of  Hilhhoro  v.  Thorns,  28  W.  L.  B.  [O.]  164, 
while  not  the  decision  of  a  court  of  hist  resort,  is  enforced 
by  so  clear  and  so  able  an  opinion  tliat  it  logically  car- 
ries more  weight  than  many  decisions  of  higher  courts. 
It  was  there  held  that  the  purpose  of  requiring  publica- 
tion was  of  the  general  character  we  have  indicated; 
and  that  one  who  was  induced  to  lend  money  to  a  stock- 
holder on  the  security  of  stock  in  the  bank  had  his 
remedy  against  the  officers  fraudulently  m.aking  the  false 
reports.  In  Graves  v,  Jjvhanon  \at.  Bank,  10  Bush  [Ky.] 
23,  it  was  held  that  persons  who  AV(4*e  induced  to  become 
sureties  on  the  bond  of  a  cashier  in  reliance  on  such  a 
report,  which  by  its  falsity  conc(»aled  the  cashier's  past 
dishonesty,  were  by  reason  thereof  discharged  from  lia- 
bility. In  Prewitt  v.  Trimhh,  92  Ky.  176,  a  purchaser  of 
stock  was  held  entitled  to  a  rescission  of  the  contract, 
the.  vendor  of  the  stock  in  that  case  being  an  officer  who 
joined  in  the  report.  In  Tate  v.  Bates,  24  S.  E.  Kep.  [N. 
Car.]  482,  a  depositor  was  held  entitled  to  relief.  Such 
also  was  the  case  in  Seale  v.  Baker,  70  Tex.  283.  Morose  t\ 
Sicitz,  19  How.  [N.  Y.]  275,  is  another  case  where  the 
purchaser  of  stock  was  held  entitled  to  relief  for  fraud  in 
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the  published  reports.  The  last  case  is  criticised  by  the 
defendants  because  it  cites  Bedford  v.  Bagshaw,  4  H.  & 
N.  [Eug.]  537,  and  that  case  was  overruled  by  the  house 
of  lords  in  Peek  v.  Gurmijy  6  L.  R.  H.  L.  [Eng.]  377.  The 
reasoning  in  Morse  v.  Sivifz  proceeds,  however,  on  inde- 
pendent grounds,  and  Bedford  v.  Bagshaw  went  much 
further  than  any  of  the  cases  we  have  cited.  In  that 
case  the  listing  of  stock  on  the  stock  exchange  was 
treated  as  a  public  representation  that  the  stock  was  not 
less  than  two-thirds  paid,  the  rules  of  the  stock  exchange 
requiring  such  payment  as  a  condition  of  listing;  while 
the  case  overruling  it  was  to  tlie  effect  that  a  prospectus 
of  an  intended  company  is  for  the  purpose  of  inviting 
persons  to  become  allottees  of  shares,  and  that,  having 
served  that  purpose,  its  function  is  exhausted,  and  it  may 
not  be  relied  on  by  tlie  purchaser  of  shares  after  the  or- 
ganization of  the  company.  It  will  be  seen  that  the  two 
English  cases  are  both  entirely  aside  from  any  question 
now  before  us.  In  none  of  the  cases  has  the  court  held 
that  only  those  dealing  directly  with  the  bank  as  deposi- 
tors or  holders  of  its  circulating  notes  are  entitled  to  the 
information  given  by  the  report.  While  that  doctrine 
has  been  argued  in  other  cases,  as  in  this,  we  cannot  find 
that  it  has  ever  been  sustained;  and  we  have  no  doubt 
that  the  object  of  congress  in  requiring  publication  was 
as  broad  as  we  have  above  stated  it.  That  being  the 
object  of  the  law,  such  reports  become  a  public  repre- 
sentation to  all  classes  of  persons  falling  within  that 
object.v  This  discussion  argumentatively  disposes  of  the 
further  contention  of  tlie  defendants  that  they  are  not 
liable  because  the  publication  was  not  voluntary,  but 
was  one  required  by  law.  We  know  of  no  rule  of  law 
which,  holding  men  responsible  for  voluntary  statements, 
excuses  them  for  misrepresentations  in  statements  which 
the  law  requires  them  to  make  for  the  very  purpose  that 
they  may  be  relied  on. '         • 

At  this  point  the  cases  of  iloaher  and  Outcalt  diverge 
from  that  of  Yates.    As  already  stated,  Mosher  was  the 
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president  of  the  bank  and  Outealt  its  cashier.  The  proof 
shows  that  the  affairs  of  the  bank  were  hirgely  conducted 
by  Mosher  without  particular  supervision  by  other 
officers.  There  is  also  some  proof  of  direct  falsification 
of  the  bank's  records  by  Mosher  himself.  Outealt  veri- 
fied the  reports.^  It  can  hardly  be  that  the  president  and 
cashier  of  a  bank,  actively  controlling  and  managing  its 
business,  can  be  excused  for  gross  ignorance  of  the  bank's 
condition.  Moreover,  the  falsifications  here  complained 
of  were  not  in  the  books  of  the  bank,  but  in  making  up 
the  report  from  those  books,  there  being  most  glaring 
differences  between  the  daily  balance  book  of  the  bank, 
showing  at  a  glance  its  condition  on  the  days  to  which 
the  reports  related,  and  the  reports  themselves.  Very 
clearly,  if  Gerner  had  a  right  to  rely  on  the  reports,  there 
was  sufficient  evidence,  at  least  to  go  to  the  jury,  for 
the  purpose  of  charging  Mosher  and  Outealt,  and  the 
judgment  as  to  them  must  be  reversed.  •' 

The  directors  attesting  the  reports  were  Mosher, 
Holmes,  and  Yates,  llolmes  died  before  the  action  was 
begun,  and,  as  already  stated,  the  case  seems  to  have 
been  abandoned  as  to  his  administratrix.  Yates  was 
merely  a  director.  He  was  not  otherwise  an  officer  or 
employ^  of  the  bank,  and  his  liability,  if  any  exists,  de- 
pends upon  his  action  as  a  director  alone."  It  therefore 
becomes  necessary  to  consider  w^hat  was  meant  by  the 
use  of  the  word  "attest"  in  section  5211  of  the  Revised 
Statutes,  requiring  reports  to  be  attested  by  the  signa- 
ture of  at  least  three  of  the  directors. '  It  will  be  observed 
that  the  word  "attest"  could  not  have  been  there  use<l 
merely  in  the  sense  of  witnessing  the  signature  of  the 
president  or  cashier.  The  language  is  not  that  such  sig- 
nature shall  be  attc^sted,  but  that  the  report  shall  be 
verified  by  the  oath  or  affirmation  of  the  president  or 
cashier,  and  attested  by  the  signature  of  at  least  three 
of  the  directors.  It  is  the  report  itself  and  not  the  act 
of  the  president  or  cashier  which  is  so  attested.  Further- 
more, in  the  following  section  national  banks  are  re- 
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quired  to  report  to  the  comptroller,  within  ten  days  after 
declaring  any  dividend,  the  amount  of  such  dividend  and 
the  amount  of  net  earnings  in  excess  thereof,  and  "such 
report  shall  be  attested  by  the  oath  of  the  president  or 
cashier  of  the  association."  In  the  latter  section  the 
word  "attest"  is  certainly  used  in  the  sense  of  certifying 
in  the  manner  indicated,  to  the  correctness  of  the  report, 
and  its  use  in  that  evident  sense  in  such  close  juxtaposi- 
tion to  the  language  we  are  considering  reinforces  the 
conclusion  that  by  the  attestation  is  meant  something 
more  than  the  mere  witnessing  of  the  report/  It  is  true 
that  it  has  been  frequently  held  in  this  court  that  in  an 
action  for  false  representations  it  is  not  necessary  to 
aver  or  prove  a  scUntcr.  {Foley  v.  Holtryy  43  Neb.  133; 
Johnson  v.  Gidick,  46  Neb.  817;  Moore  v.  Scott,  47  Neb. 
346.)  But  it  does  not  follow  that  one  making  a  state- 
ment is  charged  absolutely  with  the  consequences  of  its 
falsity  in  fact  regardless  of  the  form  of  the  statement 
and  the  circumstances  under  which  it  is  made.  Indeed, 
in  the  cases  cited  the  language  used  in  one,  and  implied 
in  the  others,  is  that  one  is  liable  for  the  consequences 
of  the  false  statement  only  when  it  is  made  as  a  positive 
representation  of  an  existing  fact  In  Moore  v.  Scott, 
the  statement  was  qualified  by  the  person's  making  the 
representation  giving  the  source  of  his  information  as 
"a  reliable  person"  and  stating  his  belief  on  that  ground, 
and  it  was  held  that  he  was  not  responsible  thereby  for 
the  truth  of  the  ultimate  statement,  but  only  for  the 
truth  of  his  receiving  such  information  from  a  reliable 
personal/' We  must  therefore  inquire  whether  Yates  at- 
tested this  report  as  a  positive  statement  that  the  con- 
dition of  the  bank  was  as  represented  therein,  or 
whether,  on  the  other  hand,  the  attestation  was  qualified. 
The  majority  of  the  court  is  of  the  opinion  that  it  was 
positive.  Commissioner  Ryan  and  the  writer  think  it 
was  qualified.^^  The  question  involves  a  consideration  of 
the  duties  of  directors  in  national  banks,  and  as  that 
question  depends  upon  the  construction  of  the  national 


150  NEBRASKA  REPORTS.  [Vol.  5S 


Gerner  v.  Moshcr. 


banking  act,  tlie  federal  deeis'ions  on  the  point  conclude 
us.  The  question  was  considered  with  great  care  in 
Bri(jf/8  V.  J^^pauhliny,  141  U.  S.  132,  and  whih?  four  justices 
there  dissented  on  the  ground  that  directors  should  be 
held  to  a  higher  degree  of  accountability  than  the  ma- 
jority opinion-  declares,  we  are  bound  to  accept  the  opin- 
ion of  the  majority  as  controlling.  The  law  there  de- 
clared is  substantially  as  follows:  That  the  degree  of 
care  required  of  directors  depends  ui)()n  the  subject  to 
which  it  is  to  be  applied,  and  each  case  is  to  be  deter- 
mined from  all  its  circumstances;  that  directors  are  not 
insurers  of  the  fidelity  of  the  agents  whom  they  appoint, 
nor  can  they  be  held  re^ponsibh?  for  the  misconduct  of 
such  agents  unless  the  loss  resulting  is  a  consequence 
of  their  own  neglect  of  duty;  that  directoi^s  of  a  national 
bank  must  exercise  ordinary  care  and  prudence  in  the 
administration  of  the  affaii^s  of  the  bank,  and  this  in- 
cludes something  more  than  officiating  as  figure-heads. 
They  may  commit  the  banking  business  to  the  officers, 
but  this  does  not  ab  ulve  them  from  the  duty  of  reason- 
able supervision;  nor  should  they  be  permitted  to  shield 
themselves  from  liability  because  of  want  of  knowledge 
of  wi^ong-doing,  if  that  ignorance  is  the  result  of  gross 
inattention.  The  remaining  i)oints  decided  in  the  case 
citc^  relate  to  the  application  of  the  particular  facts  of 
that  case  to  the  rules  laid  down.  Following  the  case 
cited  the  circuit  court  for  the  northern  district  of  New 
York  has  heldithat  where  the  affairs  of  a  bank  were 
managed  solely  by  the  cashier,  who  was  reputed  and  uni- 
versally believed  to  be  honest  and  capable,  directors  who 
knew  little  of  the  business  of  banking  were  not  guilty 
of  negligence  because  they  failed  to  examine  the  books, 
there  being  no  grounds  of  suspicion  knewn  to  them. 
(lFan?rr  r.  Penoyvr,  82  Fed.  Kc^p.  181.)  This  being  the 
rule  of  duty  imposed  on  national  bank  directors,  we  think 
it  follows  that  when  a  director  attests  a  report  he  does 
so  as  a  director  and  with  a  view  only  to  such  knowledge 
of  the  condition  of  the  bank  as  the  exercise  of  bis  dutiei^ 
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as  a  director  imposes  upon  him.  The  verification  by  the 
oath  of  one  of  the  chief  active  officers  of  the  bank  has  of 
course  a  more  extended  scope  as  a  representation;  but 
the  director  is  not  required  to  make  a  special  examina- 
tion for  the  purpose  of  attesting,  and  attests  a  report 
only  as  the  result  of  such  knowledge  as  the  proper  dis- 
charge of  his  duties  as  director  imposes  up(;n  him;  that 
is,  reading  into  the  report,  as  we  must,  the  director's 
legal  duty,  the  words  on  these  reports,  "correct,  attest," 
mean,  in  eflfect,  "we,  as  directors,  certify  to  the  correct- 
ness of  the  foregoing  report,  basing  our  certification  on 
the  knowledge  which  we  possess  by  virtue  of  a  proper 
discharge  of  our  duties  as  directors." 

It  is  not,  therefore,  an  absolute  certification  of  the  cor- 
rectness of  the  report,  but  is  qualified  cy  the  limited 
means. of  knowledge  which  a  director  may  lawfully  pos- 
sess. Looking  into  the  evidence  with  regard  to  Yates, 
we  find  that  he  was  actively  engaged  in  other  business 
requiring  practically  all  his  time;  that  he  had  never 
been  engaged  in  the  banking  business;  that  he  had  never 
kept  books  of  a  ba  ak,  and  in  attesting  the  reports  he  re- 
lied upon  the  president,  cashier,  and  employees  for  their 
correctness.  They  were  brought  to  his  office  and  he 
signed  them,  assuming,  that  they  were  correct.  He 
was  himself  a  depositor  and  lost  money  through  the 
failure  of  the  bank,  and  had  the  utmost  confidence 
in  the  bank  to  the  time  it  failed.  '  The  foregoing  is  from 
his  own  testimony.*  Examining  this  proof,  together  with 
the  general  testimony  as  to  the  manner  in  which  the  bank 
was  managed,  we  thinld  there  was  evidence  sufficient  to 
go  to  th»^  jury  to  determine  whether  Yates'  ignorance  of 
the  condition  of  the  bank  and  the  falsity  of  the  reports 
was  the  result  of  that  gross  inattention  which  in  Briggs 
V,  SpauhUng  is  held  necessary  to  charge  the  director  with 
a  personal  liability.  It  seems  that  he  attended  generally 
the  meetings  of  the  directors,  but  that  he  took  no  other 
steps  to  investigate  the  conduct  of  the  business,  feposing 
confidence  and  depending  altogether  on  the  supposed  in- 
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tegrity  of  the  officers  of  the  bank.  Whether  under  the 
circumstanecs  ho  Avas  justified  in  so  doing,  in  assuming 
the  reports  to  be  correct  and  in  attesting  them,  we  think 
was  fairly  a  question  of  fact  under  the  rules  laid  down 
in  Briggs  r.  Sptnildhtg,  and  therefore  it  was  error  to  per- 
emptorily instru(»t  the  jury  to  find  in  his  favor.  The 
judgment  as  to  him  must  be  reversed.  Affirmed  as  to 
Thompson,  IMiillips,  Stuart,  and  Ilamer.  Reversed  and 
remanded  as  to  Mosher,  Outcalt,  and  Yates. 

Judgment  accordingly. 

NORVAL,  J. 

While  we  are  all  agreed  as  to  the  judgment  that  should 
be  entered  herein,  the  majority  of  the  court  do  not  con- 
cur in  the  proposition  expressed  by  Irvine,  C,  to  whom 
was  assigned  the  duty  of  preparing  the  opinion  of  the 
court,  that  the  attestation  of  reports  of  a  national  bank 
to  the  comptroller  of  the  currency  by  the  directors 
thereof  does  not  amount  to  an  absolute  representation 
that  such  report  is  true,  just,  and  correct.  The  learned 
commissioner  cites  in  support  of  the  doctrine  announced 
Briggs  v.  ^^pavUUng,  141  IT.  S.  132.  This  case  is  not  con- 
trolling upon  the  question  before  us,  and  is  distinguisha- 
ble from  the  case  at  bar.  That  was  a  suit  by  a  receiver 
of  a  national  bank  against  its  directors  to  recover  losses 
and  damages  sustained  by  the  banH  by  reason  of  the 
alleged  neglect  of  duty  and  wrongful  conduct  of  the  de- 
fendants, while  the  present  action  was  not  instituted. for 
and  in  behalf  of  the  Capital  National  Bank  or  by  an  in- 
dividual creditor  thereof,  but  by  one  who  was  induced 
to  purchase  stock  of  the  bank  in  reliance  upon  the  false 
report  of  the  condition  of  resources  and  liabilities  of  the 
corporation  made  under  oath  of  its  president  and  cashier 
and  attested  by  certain  of  its  directors.  That  the  result 
probably  would  have  been  different  in  Briggs  v.  Spaulding, 
supra,  if  that  suit  had  been  grounded  as  the  present  one, 
or  had  been  brought  by  a  creditor  to  recover  loss  oc- 
casioned by  his  having  been  induced  to  make  deposits  in 
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the  bank  through  the  false  statements  as  to  its  financial 
condition  made  to  the  comptroller,  is  clearly  inferable 
from  the  following  excerpt  from  the  majority  opinion  pre- 
pared by  Chief  Justice  Fuller:  ^'The  theory  of  this  bill  is 
that  the  defendants  are  liable,  not  to  stockholders  nor  to 
creditors,  as  such,  but  to  the  bank,  for  losses  alleged  to 
have  occurred  during  their  pefiod  of  office,  because  of 
their  inattention.  If  particular  stockholders  or  creditors 
have  a  cause  of  action  against  the  defendants  individu- 
ally, it  is  not  sought  to  be  proceeded  on  here,  and  the  dis- 
position of  the  questions  arising  thereon  would  depend 
upon  different  considerations.  *  *  Treated  as  a  cause  of 
action  in  favor  of  the  corporation,  a  liability  of  this  kind 
should  not  lightly  be  imposed  in  the  absence  of  any  ele- 
ment of  positive  misfeasance  and  solely  upon  the  ground 
of  passive  negligence;  and  it  must  be  made  to  appear  that 
the  losses  for  which  defendants  are  required  to  respond 
were  the  natural  and  necessary  consequence  of  omission 
on  their  part.'^  A  bare  majority  of  the  court  concurred 
in  the  decision  in  Briggs  v.  Spatdding,  supra^  four  of  the 
justices  having  dissented  therefrom.  The  able  dissenting 
opinion  of  Justice  Harlan  filed  therein,  in  which  Justices 
Gray,  Brewer,  and  Brown  concurred,  held  that  the  direc- 
tors of  a  national  bank  could  not  abdicate  their  duties 
and  functions,  and  leave  the  administration  and  man- 
agements of  its  affairs  solely  to  executive  officers,  but 
that  the  law  requires  of  directors  "such  diligence  and 
supervision  as  the  situation  and  the  nature  of  the  busi- 
ness requires.  Their  duty  is  to  watch  over  and  guard  the 
interests  committed  to  them.  In  fidelity  to  their  oaths, 
and  to  the  obligations  they  assume,  they  must  do  all  that 
reasonably  prudent  and  careful  men  ought  to  do  for  the 
protection  of  the  interest  of  others  intrusted  to  their 
charge."  But  if  the  rule  of  the  majority  in  Briggs  v. 
Spavlding,  supra,  as  to  the  degree  of  diligence  required 
of  directors  of  national  banks  be  accepted  as  sound,  yet 
it  is  without  controlling  force  in  the  present  action.  As 
to  creditors  of  the  corporations,  and  others  not  connected 
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with  the  bank,  most  certainly  a  higher  degree  of  dili- 
gence is  required  of  the  directors  than  obtains  in  a  con- 
troversy between  them  and  the  bank  itself.  In  the  case 
to  which  reference  has  been  made  the  wrecking  of  the 
bank  was  not  traceable  to  the  false  reports  made  by  the 
directors  to  the  comptroller;  hence  the  question  whether 
the  bank  directors  are  individually  liable  for  any  losses 
occasioned  by  their  having  attested  false  statements  as 
to  the  condition  of  the  corporation  was  not  involved  in 
the  case,  or  necessary  to  a  decision. 

^-  The  defendants  in  the  pr(»sent  suit,  who  as  directors 
attested  the  reports  made  by  the  (-apital  National  Bank 
to  the  comptroller  of  the  currency,  by  such  act  vouched 
for,  or  certified  to,  the  absolute  tnithfulness  of  the  state- 
ments therein  contained,  and  not  that  the  report  was  cor- 
rect so  far  as  the  directors  knew  or  had  been  advisc*d  by 
the  proper  performance  of  their  duties  as  directors.  The 
iL'.eans  of  information,  this  record  shows,  were  accessible 
to  them.  It  was  their  duty  to  know  whether  the  reports 
were  correct  or  not^  For  them  to  have  ascertained  the 
untruthfulness  of  the  reports  required  no  extended  ex- 
amination of  the  books  of  the  bank  or  into  the  condi- 
tion of  its  affairs.  A  mere  comparison  of  any  report 
with  the  daily  balance  sheet  of  the  bank  for  the  same 
date  would  have  revealed  the  absolute  falsity  of  such  re- 
port. It  is  no  answer  to  say  that  they  were  not  aware  of 
the  insolvent  condition  of  the  bank.  Section  5147  of  the 
Kevised  Statutes  of  the  Unitcnl  States  requires:  "Each 
director,  when  appointed  or  elected,  shall  take  an  oath 
that  he  will,  so  far  as  the  duty  devolves  upon  him,  dili- 
gently and  honestly  administer  the  affairs  of  such  asso- 
ciation." The  scope  of  the  obligation  assumed  by  the 
director  of  a  national  bank  is  indicated  by  the  oath  he 
is  required  to  take.  lie  is  under  obligation  not  only  to 
honestly,  but  diligently,  administer  the  affairs  of  the  cor- 
poration in  which  he  is  a  director.  lie  may  not  sit 
supinely  by  and  permit  the  executive  officers,  which  he 
has  helped  to  elect,  to  rob  and  plunder  the  bank,  and  then 
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excuse  himself  from  individual  liability  by  showing  that 
he  was  unaware  of  the  true  condition  of  the  bank  or 
what  was  transpiring  around  him.  The  law  demands 
and  requires  that  he  diligently  administer  the  affairs  of 
the  association.  In  the  language  of  Severens,  J.,  in 
Gibbons  v.  Anderson,  80  Fed.  liep.  345:  'The  idea  which 
seems  to  prevail  in  some  quarters,  that  a  director  is 
chosen  because  he  is  a  man  of  good  standing  and  char- 
acter, and  on  that  account  will  give  reputation  to  the 
bank,  and  that  his  only  office  is  to  delegate  to  some  other 
person  the  management  of  its  affairs,  and  rest  on  that 
until  his  suspicion  is  aroused,  which  generally  does  not 
happen  until  the  mischief  is  done,  cannot  be  accepted  as 
sound.  It  is  sometimes  suggested,  in  effect,  that,  if  larger 
responsibilities  are  devolve<l  upon  directors,  few  men 
would  be  willing  to  risk  their  character  and  means  by 
taking  such  an  office;  but  congress  had  some  substantial 
purpose  when,  in  addition  to  the  provision  for  executive 
offices,  it  further  provided  for  a  board  of  directors  to 
manage  the  bank  and  administer  its  affairs.  The  stock- 
holders might  elect  a  cashier,  and  a  president  as  well. 
The  banks  themselves  are  prone  fo  state,  and  hold  but 
,  to  the  public,  who  compose  their  boards  of  directors. 
The  idea  is  not  to  be  tolerated  that  they  serve  as  mere 
gilded  ornaments  of  the  institution,  to  enhance  its  at- 
tractiveness, or  that  their  rei)utation  should  be  used  as 
a  lure  to  customers.  What  the  public  suppose,  and  have 
the  right  to  suppose,  is  that  those  men  have  been  s?h*cted 
by  reason  of  their  high  character  for  integrity,  their 
sound  judgment,  and  their  capacity  for  conducting  the 
affairs  of  the  bank  safely  and  securely.  The  public  act 
on  this  presumption,  and  trust  their  property  with  the 
bank  in  the  confidence  that  the  directors  will  discharge  a 
substantial  duty.  How  long  would  any  national  bank 
have  the  confidence  of  depositors  or  otlier  creditors  if  it 
were  given  out  that  these  directors  whose  names  so  often 
stand  at  the  head  of  its  business  cards  and  advertise- 
ments, and  who  are  always  used  as  make-weights  in  its 
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solicitations  for  business,  would  only  select  a  cashier 
and  surrender  the  management  to  him?  It  is  safe  to 
say  such  an  institution  would  be  shunned  and  could  not 
endure.  It  is  inconsistent  with  the  purpose  and  policy 
of  the  banking  act  that  its  vital  interests  should  be  com- 
mitted to  one  man,  without  oversight  and  control."  (See 
Williavis  V.  McKay,  40  N.  J.  Eq.  179;  Martin  v.  Webb,  110 
U,  S.  7.) 

'  In  our  view,  whether  the  attesting  directors  possessed 
knowledge  of  the  falsity  of  their  reports  is  wholly  imma- 
terial. They  were  in  fact  false  and  untrue,  and  those 
who  deposited  money  with  the  bank  or  who  purchased 
stock  of  the  corporation  in  reliance  upon  the  truthfulness 
of  the  contents  of  those  reports  were  as  much  deceived 
and  damaged  thereby  as  though  the  directors  when  they 
signed  the  reports  knew  them  to  be  false.  That  they 
were  innocent  of  the  true  situation  or  condition  of  the 
affairs  of  the  bank  is  wholly  an  unimportant  considera- 
tion, since  proof  of  a  scienter  is  not  necessary  to  a  re- 
covery. This  court  has  frequently  asserted  that  to  main- 
tain an  action  for  false  representations  it  is  not  essential 
that  it  be  shown  that  they  were  intentionally  or  know- 
ingly made  by  the  defendant.  This  is  the  rule  in  ordinary 
causes,  and  no  valid  reason  can  be  suggested  or  pointed 
out  why  the  same  principle  should  not  apply  in  actions 
for  deceit  against  the  directors  of  a  banking  corporation. 
Certainly  no  case  has  come  under  our  observation  which 
has  made  an  exception  in  their  favor. 

In  Miller  v.  Howard,  32  S.  W.  Rep.  [Tenn.]  305,  it  was 
disclosed  that  the  directors  of  a  national  bank  on  its  sus- 
pension issued  a  circular  stating  that  the  bank  was 
solvent  and  would  open  within  sixty  days,  and  author- 
ized the  officers  to  receive  money  on  special  deposit  and 
keep  it  in  the  bank  vaults  subject  only  to  the  check  of 
the  depositor.  Subsequently  a  receiver  for  the  bank  was 
appointed  and  the  money  deposited  pursuant  to  said 
circulars  was  turned  over  to  him.  It  was  held  that  the 
directors  were  personally  liable  for  the  amount  of  such 
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deposits.  Wilkes,  J.,  in  the  course  of  his  opinion,  used 
this  apposite  language:  "Directors  are  not  mere  figure- 
heads, with  no  duties  to  perform,  and  with  the  liberty 
of  leaving  matters  of  this  character  to  their  president  and 
cashier,  and  relieving  themselves  of  liability  and  duty, 
by  placing  special  funds  they  are  under  obligation  to 
deliver  to  special  depositors  in  the  hands  of  third  per- 
sons, and  then  leaving  it  to  their  depositors  to  litigate 
with  such  third  persons  over  their  claims  and  rights. 
*  *  *  This  is  not  a  case  of  want  of  ordinary  care  on 
the  part  of  the  directors,  but  a  case  of  positive,  active, 
misconduct,  which  resulted  in  injury  to  complainant,  and 
for  which  they  are  liable  to  him." 

In  Gross  v.  Fish  •,  65  L.  T.  Rep.  n.  s.  [Eng.]  114,  with 
the  knowledge  and  consent  of  the  directors  of  a  building 
society,  advertisements  were  issued  by  the  secretary  in- 
viting the  loaning  of  money  to  it.  Money  advanced  to  the 
society  was  paid  to  the  secretary,  who  receipted  therefor, 
but  did  not  enter  the  proper  amount  on  the  books  of 
the  society,  and  by  reason  thereof  the  secretary  was  en- 
abled to  appropriate  to  his  own  use  a  large  sum  of  money, 
and  upon  his  absconding  it  was  discovered  that  the  sum 
borrowed  by  the  society  was  in  excess  of  the  amount  al- 
lowed by  its  rules.  It  was  held,  in  an  opinion  by  Mathew, 
J.,  that  the  directors  were  personally  liable  for  the 
amounts  borrowed  by  the  society  in  excess  of  its  bor- 
rowing powers. 

Merchants  Nat  Bank  of  Eillsboro  v.  Thorns,  28  W.  L.  B. 
[O.]  164,  discloses  the  following  state  of  facts:  The  ex- 
ecutive officer  of  a  national  bank  made  reports  to  tht» 
comptroller  of  the  currency,  under  oath,  of  the  assets  and 
liabilities  of  the  corporation,  and  the  same  were  attested 
by  three  of  the  directors.  These  reports  were  published 
according  to  law  and  disclosed  the  bank  to  be  in  a  highly 
prosperous  financial  condition,  while  in  fact  the  state- 
ments in  said  reports  were  almost  entirely  false  and  the 
bank  at  the  time  was  almost  insolvent.  Relying  upon 
the  truth  of  the  reports  plaintiff  loaned  a  stockholder  of 
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the  bank  money  and  received  as  collateral  security  a 
number  of  shares  in  said  bank,  which  would  have  been 
ample  security  had  the  reports  been  true,  but  in  fact  the 
stock  when  the  loan  was  made  was  worthless.  The  bor- 
rower was  insolvent  and  the  loan  was  made  solely  on  the 
credit  of  the  stock  so  pledged  and  ui)on  tlie  value  thereof 
as  the  same  appeared  from  the  said  rc^ports.  Plaintiff 
brought  an  action  for  deceit  against  the  attesting  di- 
rectors of  the  insolvent  bank,  and  the  court  held  they 
were  individually  liable  for  the  damages  sustained. 

Tate  V.  Bates,  118  N.  Car.  287,  wa*s  an  action  by  the 
state  treasurer  of  North  Carolina  against  the  directors 
of  an  insolvent  bank  personally  to  recover  for  his  loss  of 
deposits.  Tate  claimed  that  he  was  induced  to  make 
the  deposits,  and  permitted  the  same  to  remain  in  the 
bank,  by  false  and  misleading  published  statements 
sworn  to  by  the  president  and  cashier  and  verified  by 
three  directors  showing  that  the  bank  was  solvent,  its 
capital  unimi)aired,  and  that  it  had  a  surplus  on  hand. 
The  court,  in  the  opinion,  say:  "The  directors  are  con- 
clusively presumed  to  know  the  condition  of  the  bank. 
(Havscr  i\  Tate,  85  N.  Car.  81,  39  Am.  Kep.  689;  Morse, 
Banks  &  Banking  sec.  137;  F'wn  v.  Brown,  142  U.  S.  56; 
United  Hociitif  of  Shalcers  v.  Umlenrooil,  9  Bush  [Ky.]  609, 
15  Am.  Bep.  731;  and  other  cases  cited  in  Solomon  v.  Bates, 
118  N.  Car.  311.)'  If  the  directors  did  not  know  the  bank 
was  insolvent,  it  was  their  duty  to  have  known  it.  It  was 
fraudulent  for  them  to  put  forth  official  statements  that 
the  bank  was  solvent,  when  they  did  not  know  it  to  be 
true,  and  they  are  liable  to  those  who  were  deceived 
thereby,  into  having  dealings  with  the  bank,  or  making 
deposits  therein,  for  any  losses  sustained.  If  this  were 
not  so,  the  directors  of  a  bank  would  be  {)rivileged  to  be 
negligent,  and  the  more  ignorant  they  could  manage  to 
be  about  its  condition  the  more  secure  they  would  be 
from  any  liability.^' 

Solomon  v.  Bates,  118  N.  Car.  311,  was  precisely  like  the 
preceding  case.    In  the  last  case  it  was  contended  that 
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the  petition  did  not  state  a  cause  of  action  for  deceit, 
because  it  did  not  charge  that  the  defendants  intended 
to  deceive  the  plaintiff.  The  court,  in  the  course  of  the 
opinion,  said:  "It  is  sufficient  to  allege  that,  the  bank 
being  insolvent,  the  defendants  caused  false  and  fraudu- 
lent statements  of  the  condition  of  the  bank  to  be  pub- 
lished, representing  it  to  be  solvent  and  with  capital 
stock  unimpaired,  and  declaring  dividends,  all  this  with 
a  view  to  conceal  its  insolvent  condition  and  induce  the 
public  to  make  deposits,  whereby  the  plaintiff  was  de- 
ceived and  made  one  deposit  which  he  is  now  seeking  to 
recover.  Indeed,  the  directors  are  liable  for  injury 
caused  by  relying  upon  a  statement  issued  by  them  which 
they  did  not  know  to  be  true,  as  well  as  when  they  knew 
it  to  be  false.  {Uuhbard  v.  TFeare,  79  la.  G78;  Himtington 
r.  Attrill,  118  N.  Y.  365;  42  Hun  [N.  Y.]  459;  3  Thompson, 
Corporations,  sec.  4244.)" 

Notwithstanding  this  ojunion  has  now  reached  an  un- 
usual length  we  cannot  refrain  from  making  the  follow- 
ing quotation  from  the  decision  in  Scale  v.  Bakery  70  Tex. 
289:  "Directors  of  banking  corporations  occupy  one  of 
the  most  important  and  responsible  of  all  business  re- 
lations to  the  general  public.  By  accepting  the  position 
and  holding  themselves  out  to  the  public  as  such  they 
assume  that  they  will  supervise  and  give  direction  to 
the  affairs  of  the  corporation,  and  impliedly  contract 
with  those  who  deal  with  it  that  its  affairs  shall  be 
conducted  with  prudence  and  good  faith.  They  have  im- 
portant duties  to  perform  towards  its  creditors,  custom- 
ers, and  stockholders,  all  of  whom  have  the  right  to  ex- 
pect that  these  duties  will  be  performed  with  diligence 
and  fidelity,  and  that  the  capital  of  the  corporation  will 
thus  be  protected  against  misappropriation  and  diversion 
from  the  legitimate  purposes  of  the  corporation.  ♦  ♦  ♦ 
It  is  the  duty  of  the  directors  to  know  the  condition  of  the 
corporation  whose  affairs  they  voluntarily  assume  to  con- 
trol, and  they  are  presumed  to  know  that  which  is  their 
duty  to  know  and  which  they  have  the  means  of  knowing. 
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If  the  representations  are  false,  but  relied  and  acted  on 
by  a  customer  to  his  damage,  to  hold  that  in  such  case  the 
directors  who  made  such  false  representations  are  not 
liable  because  they  were  ignorant  of  the  falsity  of  such 
representations,  would  be  to  award  a  premium  for  negli- 
gence in  the  performance  of  important  and  almost  sacred 
duties  voluntarily  assumed,  and  to  license  fraud  and  de- 
ception of  the  most  flagrant  and  pernicious  character. 
It  is  a  familiar  principle  of  the  law  that  an  action  for 
damages  lies  against  a  party  for  making  false  and 
fraudulent  representations,  whereby  another  is  induced 
to  do  an  act  from  which  he  sustains  damage.  If  the  rep- 
resentations are  untrue,  it  is  immaterial  that  they  may 
have  been  made  without  fraudulent  intent,  and  it  is  suf- 
ficient that  they  were  made  to  the  general  public,  if  the 
appellant  was  induced  thereby  to  deposit  money  in  the 
bank." 

The  following  authorities  to  some  extent  sustain  the 
doctrine  that  a  director  of  a  bank  is  liable  for  damages 
resulting  from  permitting  a  statement  to  be  held  out  to 
the  public  that  the  institution  was  solvent,  even  though 
the  director  was  unaware  that  such  report  was  false: 
Delano  v.  Case,  121  111.  247;  Kinkier  v.  Junica,  84  Tex.  119; 
Oennan  Savings  Bank  v.  Wulfekuhler,  19  Kan.  60;  Salmon 
V.  Richardson,  30  Conn.  360;  Morse  v.  Switz,  19  How.  Pr. 
[N.  Y.]  275.  Upon  principle  and  authority  the  conclu- 
sion is  irresistible  that  directors  cannot  escape  liability 
for  damages  resulting  from  false  statements  made  by 
them  of  the  conditions  of  the  bank,  even  though  they 
were  at  the  time  ignorant  that  such  statements  were 
false.  The  judgment  as  to  Thompson,  Stuart,  Phillips, 
and  Hamer  should  be  affirmed,  and  reversed  as  to 
Mosher,  Outcalt,  and  Yates. 

Hakrison,  0.  J.,  Sullivan,  J,  and  Ragan,  C,  concur  in 
the  foregoing  opinion  of  Norval,  J, 
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City  of  Aitbtjun  v.  John  W.  Mayer,  Jr. 

Filed  February  23, 1899.    No.  8741. 

Liquors:  License:  Surpenston:  Repayment  of  Fee.  Where  a  liquor 
license  was  issued,  an  appeal  then  taken  and  the  license  sus- 
pended, the  appeal  finally  determined  in  favor  of  the  applicant 
and  the  license  reissued,  ?i€ld,  following  the  principle  of  former 
cases,  that  the  licensee  was  entitled  to  repayment  of  such  pro- 
portion of  the  license  fee  as  the  time  when  his  enjoyment  of  the 
license  ^vas  suspended  bore  to  the  license  year. 

Error  from  the  district  court  of  Nemaha  county. 
Tried  below  before  Stitll,  J.    Affinncd. 

B.  Frank  Neal  and  A.  J.  Burnham,  for  plaintiff  in  error. 

G.  W.  Cornell  and  W.  H.  Kelligar,  contra. 

Irvine,  O. 

This  action  was  begun  by  Mayer  against  the  city  of 
Auburn  in  the  county  court  to  recover  certain  unearned 
license  money  and  money  paid  for  an  occupation  tax. 
Mayer  had  judgment,  and  the  city  took  the  case  on  error 
to  the  district  court,  where  the  judgment  was  affirmed. 
The  city  now  brings  the  case  here.  The  facts  are  undis- 
puted. Mayer  applied  for  a  license  to  sell  intoxicating 
liquors.  The  license  was  granted,  but  subsequently  an 
appeal  was  taken  to  the  district  court  by  remonstrators, 
and  in  consequence  of  mandamus  proceedings  for  that 
purpose  the  council  was  compelled  to  revoke  the  license. 
The  application  afterwards  coming  on  to  be  heard  in 
the  district  court  there  was  a  decision  in  favor  of  the 
applicant  and  a  new  license  was  accordingly  issued.  The 
license  money  here  in  controversy  is  the  proportionate 
part  of  the  annual  charge  for  the  period  when  the  opera- 
tion of  the  license  was  suspended  by  the  appeal. 

It  has  been  too  long  and  too  well  settled  by  decisions  of 
this  couA  to  permit  of  any  change,  except  through  legis- 
15 
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latioD,  that  the  license  fee  is  not  paid  for  the  privilege  of 
asking  for  a  license,  but  for  the  license  itself,  and  that 
where  the  license  fails  through  no  fault  of  the  applicant, 
he  is  entitled  to  have  refunded  the  unearned  portion. 
{State  V.  Johnson y  12  Neb.  470;  lAjdich  v.  Kornery  15  Neb. 
500;  State  v.  Weber,  20  Neb.  467;  Chamberlain  v.  City  of 
Temimaeh,  43  Neb.  221;  School  District  v.  Thompson,  51  Neb. 
857.)  This  rule  has  been  applied  where  a  license  im- 
properly issued  has  been  ultimately  revoked.  Indeed,  it 
is  sought  to  distinguish  the  present  case  from  those  cited 
on  the  ground  that  the  rule  has  been  laid  down  with  ref- 
erence to  invalid  licenses  alone.  No  such  distinction 
can  be  drawn  from  the  cases,  and  it  at  once  strikes  the 
mind  as  incongruous  and  unjust  that  one  who  has  with- 
out right  enjoyed  for  a  certain  time  a  license  should  be 
permitted  to  recover  the  fee  for  the  remainder  of  the 
period,  while  one  possessing  a  license  ultimately  deter- 
mined to  have  been  rightfully  issued  may  not  recover 
back  for  a  portion  of  the  time  when  he  has  unjustly 
been  prevented  from  enjoying  the  license.  As  to  the 
occupation  tax,  it  is  conceded  that  the  ordinance  impos- 
ing it  is  of  such  a  character  as  to  make  applicable  what- 
ever may  be  determined  as  to  the  license. 

Affirmejj. 


John  Lanham  v.  First  National  Bank  of  Oretb. 

Filed  February  23, 1899.    No.  8717. 

Beview.    No  question  of  law  is  presented  in  this  case.    Evidence  held 
to  sustain  the  verdict. 

Error  from  the  district  court  of  Saline  county.    Tried 
below  before  Hastings,  J.    Affirmed, 

E.  S.  Abbott,  for  plaintifiE  in  error. 

F.  I.  Foss  and  Norman  Jaclcson,  contra. 
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Irvine,  0. 

This  was  an  action  by  Lanhara,  under  the  provisions 
of  the  act  of  congress  relating  to  usury  in  contracts 
with  national  banks,  to  recover  the  penalty  for  usurious 
interest  alleged  to  have  been  paid.  Demurrers  to  the 
three  counts  of  the  petition  were  sustained,  the  action 
dismissed,  and  the  case  brought  to  this  court  for  review. 
It  was  here  held  that  as  to  one  payment  pleaded  in  the 
third  count  of  th^  petition  a  cause  of  action  not  barred 
by  the  statute  of  limitations  was  pleaded.  {Lanham  v. 
First  Nat.  Bankj  42  Neb.  757.)  After  the  cause  had  been 
remanded  an  answer  in  the  form  of  a  general  denial  was 
filed  and  a  trial  had  which  resulted  in  a  verdict  for  the 
defendant.  The  case  is  again  brought  here  by  the  plain- 
tiff, and  the  sole  question  presented  is  the  sufficiency 
of  the  evidence  to  sustain  the  verdict.  The  evidence  on 
neither  side  was  very  satisfactory,  but  on  examination 
we  are  convinced  that  it  was  of  such  a  character  as  to 
forbid  interference  with  the  action  of  the  jury  thereon. 


Affirmed. 


Ferdinand  0.  Fiskb  v.  School  District  of  the  City 

OF  Lincoln. 

Filed  February  23, 1899.    No.  8688. 

1.  Schools  and  School  Districts:  Schoolhouse:  Contracts.  A  board 
of  education  has  power  to  contract  with  an  arcliitect  to  prepare 
g-eneral  drawings  and  specifications  for  a  schoolhouse,  as  a  pre- 
liminary to  determining"  whether  a  building,  and  if  so  what  kind, 
shall  be  constructed,  although  for  want  of  funds  devoted  to 
building  purposes  it  may  at  that  time  have  no  power  to  erect 
the  building. 

Such  preliminary  steps  are  not  a  part  of  the  work 


of  construction. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall,  J.    Reversed. 


164  NEBRASKA  REPORTS.  [Vol.  58 


Fiske  V.  School  District 


'Stewart  d  Munger,  for  plaintiff  in  error: 

Defendant's  power  to  contract  is  not  made  to  depend 
upon  the  fact  of  there  being  money  in  the  treasury  at  the 
time  sufficient  to*  liquidate  the  indebtedness  so  incurred. 
{Police  Jury  v.  Britton,  15  Wall.  [U.  S.]  566;  Brcnham  r. 
Banky  12  Sup.  Ct.  Rep.  559;  Claiborne  County  v.  Brooks^ 
4  Sup.  Ct.  Rep.  489;  Merrill  v.  Town  of  Monticello,  138  U. 
S.  673;  Hill  v.  City  of  Memphis,  134  U.  S.  198;  Allen  v.  In- 
tendant,  89  Ala.  641;  Falout  v.  Ctly  of  Indianapolis^  1  N. 
E.  Rep.  [Ind.]  392.) 

The  architect's  services  in  the  preparation  of  the  gen- 
eral drawings  and  specifications,  as  a  preliminary  to  de- 
ciding on  a  building,  are  not  a  part  of  the  erection  of  the 
building.  (Van  Dorn  v.  Mengedohty  41  Neb.  525;  Foster  v, 
Ti&rney,  91  la.  253.) 

Ricketts  &  Wilson^  contra. 

References:  Hunter  v,  Peter s,  4  Neb.  254;  Harris  t). 
School  District,  8  Fost.  [N.  H.]  28;  School  District  v.  Stoiigh, 
4  Neb.  360;  School  District  v.  Hamilton  County,  12  Neb.  241; 
Othling  v.  School  District,.  10  Neb.  239;  State  v.  Sabin,  39 
Neb.  570;  Mizera  v.  Auten,  45  Neb.  239;  Ncvil  v.  Clifford, 
24  N.  W.  Rep.  [Wis.]  C5;  Brmvn  v.  School  District,  10  Atl. 
Rep.  [N.  H.]  119;  Appeal  of  Lnberg,  17  Atl.  Rep.  [Pa.] 
245;  Wheeler  V.  Alton,  23  Atl.  Rep.  [N.  H.]  89;  School  Dis- 
trict V.  School  District,  12  Neb.  241;  Tullock  v.  Webster 
County,  46  Neb.  211. 

IBVINB,  0. 

Piske,  an  architect,  brought  this  suit  against  the  school 
district  of  the  city  of  Lincoln  to  recover  for  services  in 
the  preparation  of  certain  plans,  drawings,  and  specifi- 
cations for  school  buildings.  The  petition  alleged  a  con- 
tract for  plans  and  specifications  for  three  ward  build- 
ings and  a  high  school  building.  It  appears  from  the 
petition  that  Fiske  had  received  his  pay  for  his  work  in 
connection  with  the  three  ward  buiUlings,  and  the  contro- 
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versy  relates  only  to  the  plans  and  specifications  for  the 
high  school  building.  A  general  demurrer  to  the  petition 
was  sustained  and  the  action  dismissed. 

The  petition  alleges  a  contract  in  the  form  of  a  written 
proposal  by  plaintiff,  and  its  acceptance.  By  this  pro- 
posal plaintiff  undertook  to  furnish  architectural  services 
and  to  take  supervision  of  the  work  "at  following  rates: 
For  full  professional  services  (including  supervision),  3 
per  cent  upon  the  cost  of  work.  For  partial  services  as 
follows:  Preliminai'y  studies,  0  per  cent;  preliminary 
studies,  general  drawings,  and  specifications,  IJ  per  cent; 
detail  drawings,  ^  per  cent;  supervision,  1  per  cent." 
The  proposal  also  contained  the  following:  "In  case  of 
abandonment  of  the  work,  the  charges  to  be  based  on  the 
lowest  responsible  bid."  It  is  alleged  that  plans  were 
submitted  for  a  high  school  building  of  the  estimated 
cost  of  190,000,  and  were  by  the  board  of  education  ac- 
cepted; that  thereafter  the  board  undertook  to  erect  a 
cheaper  building,  and  other  plans  were  prepared  and 
accepted  for  a  building  of  a  less  cost;  that  bids  were  re- 
ceived and  a  responsible  bid  made  for  the  sum  of  |75,515, 
which  was  the  lowest  bid.  Recovery  was  sought  for  the 
value  of  preliminary  studies,  general  drawings,  and  speci- 
fications for  the  more  expensive  building,  and  for  pre- 
liminary studies,  general  drawings  and  specifications, 
and  detail  drawings  for  the  cheaper  building.  It  is  also 
charged  that  all  plans  were  finally  abandoned. 

In  support  of  the  judgment  of  the  district  court  it  is 
first  argued  that  the  contract  set  out  is  not  a  contract 
with  the  district,  but  one  with  certain  persons  claiming 
to  be  a  building  committee.  It  is  true  that  the  written 
acceptance  of  plaintiff's  proposal  as  pleaded  is  signed  on 
behalf  of  the  district  only  by  three  persons  styling  them- 
selves a  building  committee;  but  it  is  further  alleged 
that  the  contract  was  ratified  by  the  board  of  education, 
so  that  on  demurrer  the  objection  made  has  no  force, 
provided  the  board  of  education  itself  had  authority  to 
enter  into  such  a.  contract.    On  that  question  the  argu- 
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ment  of  defendant  in  error  is  based  entirely  on  the  as- 
sumption that  the  contract  was  for  a  step  in  the  erec- 
tion of  a  school liouse,  and  that  it  falls  within  the  rule 
of  School  District  v.  Stomjh^  4  Neb.  360,  and  later  cases, 
holding  tliat  a  school  district  may  contract  for  the  erec- 
tion of  schoolhouses  only  with  regard  to  funds  on  hand 
for  that  purpose.  It  is  then  said  that  the  petition  fails 
to  show  the  possession  of  funds  especially  dedicated  to 
building  purposes.  Plaintiff  in  error  contends  that  the 
rule  invoked  applies  only  to  what  he  styles  "country  dis- 
tricts," and  that  in  cities  a  board  of  education  has  wider 
powers.  This  question  we  need  not  consider.  As  to  a 
portion  at  least  of  the  work  sued  for  we  are  satisfied  that 
it  does  not  fall  under  the  head  of  construction.  The  con- 
tract was  severable  in  its  terms.  It  contemplated  pre- 
liminary studies  and  general  drawings  and  specifications, 
and  also  detail  drawings  and  supervision.  It  contained  a 
method  for  determining  the  price  in  case  of  abandonment 
of  the  scheme.  The  work  of  an  architect  may  or  may  not, 
according  to  circumstances,  fall  under  the  head  of  build- 
ing operations.  It  is  perfectly  clear  that  if  a  man  whoso 
artistic  tastes  led  him  toward  fondness  for  architecture 
should  employ  an  architect  to  make  purely  fanciful  de- 
signs for  the  gratification  of  that  taste,  he  would  not 
thereby  be  indulging  in  building  or  in  any  feature 
thereof.  Again,  drawings  prepared  by  an  architect  for 
the  benefit  of  an  architectural  museum  or  institution  of 
learning  and  for  display  there  would  have  nothing  to  do 
with  actual  building.  Certain  periodicals,  for  the  delec- 
tation of  their  readers,  habitually  publish  elevations  and 
plans  of  possible  houses,  and  these  are  presumably  pre- 
pared by  architects,  but  such  an  architect,  by  making 
such  plans  for  publication,  does  no  work  of  construction. 
On  the  other  hand,  an  architect  who  prepares  plans  ac- 
cording to  which  a  building  is  actually  constructed  may 
be  said  to  furnish  work  in  the  construction  of  such  build- 
ing, especially  when  he  superintends  the  construction. 
But  the  preparation  of  plans  is  often  n.ecessary  as  a  pre- 
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liminary,  merely  to  assist  an  owner  in  determining 
whether  he  shall  build,  and  if  so,  how.  While  the  pro- 
ject remains  in  this  stage  the  work  cannot  be  said  to  be 
of  a  structural  character.  In  the  project  of  building  a 
schoolhouse  the  initiative  must  be  taken  by  the  officers 
of  the  district,  and  they  must  have  authority  to  incur 
reasonable  expense  in  such  initiatory  steps.  To  ascer- 
tain what  sort  of  a  building  is  required  and  its  probable 
cost  is  one  of  those  steps.  If  bonds  must  be  authorized, 
plans  which  will  inform  the  electors  in  this  matter  are 
almost  an  essential,  certainly  a  proper,  preliminary.  It 
is  true  that  in  Voii  Dorn  v,  Maigcdoht,  41  Neb.  525,  it  was 
held  that  an  architect  who  prepares  plans  and  superin- 
tends construction  furnishes  labor  in  the  erection  of  a 
building  and  is  entitled  to  a  mechanic's  lien  therefor; 
but  there  the  superintendence  was  emphasized  as  if  an 
essential  element  Perhaps  if  the  building  be  actually 
constructed,  the  drawing  of  plans  then  entera  into  the 
construction,  but  this  we  do  not  decide.  What  we  hold 
is  that  the  preparation  of  plans  and  specifications,  merely 
in  anticipation  of  erecting  a  building, — an  anticipation 
which  may  or  may  not  be  realized, — is  not  essentially 
a  building  operation,  and  may  be  authorize<l  by  a  school 
district  even  before  the  actual  building  could  be  under- 
taken. The  distinction  has  been  sharply  drawn  in  Penn- 
sylvania, where  it  is  held  that  an  architect  who  superin- 
tends construction  may  have  a  mechanic's  lien  for  his 
work,  but  that  one  who  merely  prepares  plans  to  enable 
the  builder  to  determine  the  kind  of  a  building  he  will 
erect  does  uq  work  "for  or  about  the  construction  of  the 
building,"  and  has,  therefore,  no  lien.  {Bank  of  Pennsyl- 
vania V.  Grics,  35  Pa.  St.  423;  Price  v.  Kirk,  90  Pa.  St.  47.) 
So  in  Texas,  the  architect's  fees  cannot  be  considereil  as 
a  part  of  the  estimate  of  construction.  {Smith  v.  Dickey, 
74  Tex.  61.) 

Whether,  in  view  of  the  special  provision  for  ascer- 
taining the  price  of  the  services  in  case  of  abandonment, 
the  plaintiff  would  be  entitled  to  anything  for  the  first 
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set  of  plans,  which  were  not  pursued  so  far  as  to  obtain 
bids,  we  need  not,  and  prefer  not,  at  this  time  to  decide. 
Whether  he  was  entitled  to  anything  for  detail  drawings 
for  the  second  building  may  perhaps  depend  upon  proof 
of  facts  with  reference  to  the  profession  of  which  we  can- 
not take  notice.  It  is,  however,  clear  that  under  the  alle- 
gations of  the  petition  he  could  recover  at  least  for  the 
preliminary  studies  and  general  drawings  for  the  build- 
ing for  which  bids  were  received.  The  board  had  as 
much  authority  to  contract  for  such  work  as  it  would 
have  to  employ  some  one  to  draw  a  proposition  looking 
to  a  vote  for  building  bonds,  or  to  pay  for  the  advertis- 
ing of  such  an  election. 

Eeversed  and  remanded. 


Ellen  Lindsay,  appellee,  v.  William  B.  Palmsr^ 

appellant. 

Filed  Februaby  23, 1899.    No.  8713. 

Forgery.    Evidence  examined,  and  held  to  sustain  a  finding  that  a 
deed  was  forged. 

Appeal  from  the  district  court  of  Dakota  county. 
Heard  below  before  Evans,  J.    Affirmed. 

M.  B.  Davis,  for  appellant. 

Jay  &  Welty,  contra. 

Irvine,  0. 

Ellen  Lindsay  brought  this  action  against  Palmer,  al- 
leging that  plaintiff  and  Mary  Jane  Lindsay  had  been 
the  owners  of  certain  described  land;  that  in  1883  a  deed 
purporting  to  have  been  executed  by  them  was  placed 
upon  record,  the  deed  running  to  one  Summer ville;  that 
the  defendant  claimed  through  inesne  conveyances  from 
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Summerville;  that  in  fact  plaintiff  had  never  executed  or 
delivered  said  deed  and  never  authorized  its  execution. 
The  answer  presented  an  issue  as  to  the  forgery  of  the 
deed.  The  district  court  found  for  the  plaintiff  and 
quieted  title  in  her.    The  defendant  appeals. 

The  main  question  is  one  of  fact — the  sufficiency  of  the 
evidence  to  sustain  the  finding  that  the  deed  was  forged. 
The  plaintiff  testified  positively  that  she  did  not  sign 
the  deed,  or  authorize  its  signature,  and  that  she  knew 
nothing  of  its  existence  until  shortly  before  this  suit  was 
begun.  Defendant  relies  on  certain  cases  holding  that 
the  presumption  of  genuineness  from  the  certificate  of 
the  acknowledging  officer  cannot  be  rebutted  by  the  tes- 
timony of  the  supposed  grantor  alone.  In  this  case  the 
officer  was  on  the  stand  as  a  witness,  and  we  are  impelled 
to  quote  the  essence  of  his  testimony.  He  had  known 
the  grantors  for  a  long  time.  "I  remember  some  person 
calling  on  me  to  make  a  deed  for  the  property  in  question 
and  for  the  Lindsay  girls  to  Summerville.  I  knew  Sum- 
merville as  well.  I  remember  that  I  made  the  deed — 
prepared  the  deed  in  my  office  on  that  request  one  even- 
ing, but  did  not  take  the  acknowledgment  of  it  until  the 
next  morning  or  day.  My  impressions  are — but  I  am  not 
clear  about  that — that  it  was  neither  of  the  grantors  that 
called  on  me  to  make  the  deed,  but  another  person  who 
called  at  the  office." 

Q.  Do  you  remember  who  that  person  was? 

A.  No,  I  do  not  remember  clearly  who  that  was.  I 
remember  that  I  was  somewhat  solicitous  about  the 
matter  on  account  of  the  impecunious  circumstances  of 
the  grantee,  and  wondered  whether  the  girls  were  get- 
ting their  money  from  him.  But  the  next  morning  I  took 
the  deed  and  went  up  to  this  part  of  town  where  one  of 
the  Orrs  lived  then,  as  they  always  have  in  the  Orr 
property,  to  take  the  acknowledgment  of  the  grantors. 
I  remember  very  clearly  that  I  did  that. 

Q.  Ellen  Lindsay  was  present  at  the  time? 

A.  Well,  I  say  she  was  present,  but  I  say  that  from 
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the  knowledge  I  have  of  my  official  integrity  when  I  have 
written  it  here  on  this  deed,  but  I  cannot  say  it  with  ab- 
solute certainty  from  recollection  of  seeing  her  as  I  now 
see  her.  But  I  have  no  hesitation  in  saying  that  she  was 
either  there  in  person  or — Well,  that  is  my  testimony, 
that  she  was  there,  both  of  them. 

Q.  What  is  or  was  your  practice  with  reference  to  the 
acknowledgment  of  instruments  as  you  acknowledged 
that,  without  the  parties  having  executed  the  instru- 
ments? 

A.  Well,  my  practice  was  that  I  prided  myself  some- 
what on  being  very  particular  about  that,  with  this  quali- 
fication: Mr.  Stott  and  Mr.  Chambers  and  another  one 
or  two,  who  were  dealing  somewhat  largely  in  real  estate, 
and  I  took  a  good  many  acknowledgments  of  their  wives, 
and  I  did  not  always  do  that  in  that  case — or  in  their 
cases — that  is,  go  to  the  wife  in  each  case  or  have  her 
come  to  the  office  to  write  her  name  on  the  deed.  But  in 
no  case  do  I  believe  I  ever  took  an  acknowledgment 
without  the  grantor  signing  it  in  my  presence  or  telling 
me  that  they  had  signed  it  except  in  those  cases  that  I 
have  mentioned.  And  in  those  cases  they  told  mc* — the 
wives  had  told  me  to  do  that  thing  when  their  husbands 
presented  deeds  for  my  acknowledgment  with  their 
signatures — I  knew  them  well — ^to  not  give  them  that 
trouble.  In  other  cases  I  have  no  recollection  of  ever 
allowing  myself  to  do  that.  I  do  not  believe  I  ever  did 
it.  But  this  is  a  long  time  ago,  and  I  only  swear  to  it 
with  that  degree  of  certainty  that  human  minds  will  bear 
reasonably. 

On  cross-examination  the  witness  was  asked:  "Had 
she  [the  plaintiff]  been  absent,  and  Mary  Jane  present, 
and  she  had  told  you  that  it  was  all  right,  you  would  have 
acknowledged  the  deed?  A.  Well,  that  is  within  the  line 
of  possibilities.'' 

We  have  quoted  this  for  a  twofold  purpose:  First,  to 
show  that  any  presumption  from  the  certificate  of  ac- 
knowledgment was  in  this  case  overthrown  by  the  testi- 
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mony  of  the  officer  himself,  that  from  complacency, 
and  to  avoid  causing  people  trouble,  he  did  habitually 
with  some  persons  make  false  official  certificates,  and 
that  he  might  have  done  so  in  this  case  if  plaintiff's  co- 
tenant  had. so  requested.  Further,  we  quote  it  in  the 
hope  that  other  officers,  seeing  the  case,  may  have  a  juster 
sense  of  the  responsibilities  resting  upon  them  and  may 
avoid  a  laxity  of  action  in  this  respect  that  we  fear  is 
not  altogether  unknown  in  the  state.  The  evidence  not 
only  supports  the  finding,  but  it  would  hardly  support 
any  other.  The  defendant  pleads  an  estoppel,  by  charg- 
ing that  plaintiff,  knowing  of  the  existence  of  the  deed, 
permitted  him  and  his  grantors  to  purchase  from  the 
grantee  under  the  forged  deed  and  to  make  improve- 
ments on  the  property.  The  proof  is  that  plaintiff  had 
no  knowledge  of  the  existence  of  the  deed  until  after 
defendant's  rights  had  accrued,  and  there  is  no  proof 
whatever  that  she  knew  of  the  different  purchases  or 
of  the  making  of  any  improvements. 

Affikmed. 


Union  Pacific  Railway  Company  v.  Reuben  Vincent,     g  }JJI 

68    1711 
Filed  February  23, 1899.    No.  8719.  _61610| 

58  ml 

1.  Parties:  Defect:    Waiver.    A  railroad  company  made  with  two         ' 

persons  a  contract,  in  form  joint,  for  the  transportation  of 
horses,  a  portion  of  which  belonged  to  one  of  the  shippers  and 
the  remainder  to  the  other.  None  was  owned  in  common.  The 
horses  of  one  were  injured,  and  he  sued,  naming*  the  other  as 
a  defendant  because  he  refused  to  join  as  plaintiif.  No  objec- 
tion was  made  for  defect  of  parties  until  the  trial  began.  Held, 
Without  deciding  how  an  action  in  such  case  should  be  brought, 
that  the  railroad  company  could  not  complain  because  one  of 
three  situations  must  exist:  The  suit  was  sufficiently  brought  by 
the  person  whose  stock  was  injured,  as  the  real  party  in  inter- 
est; or  else  it  was  sufficient  to  make  the  other  a  defendant  alleg- 
ing that  he  would  not  join  as  plaintiff;  or  if  he  must  necessarily 
have  joined  as  plaintiff,  the  defect  appeared  on  the  face  of  the 
petition  and  was  waived  by  not  demurring  on  that  ground. 

9. :  ;  ^Explanation.    Section  43  of  the  Code  of  Civil  Pro- 
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cedure,  requirini?'  a"  person  who  should  have  been  joined  as  plain- 
tiff, but  who  refuses,  to  be  made  a  defendant,  the  petition  stat- 
ing the  reason,  requires  the  reason  for  not  joining  him — that  is, 
•     his  refusal — to  be  stated,  and  not  his  reason  for  such  refusal. 

.3.  Depositions:  Exceptions.  An  exception  other  than  for  incompe- 
tency or  irrelevancy,  made  to  a  deposition,  mus^  be  filed  before 
the  trial  commences,  but  unless  one  of  the  parties  so  demands, 
it  need  not  be  ruled  on  prior  to  the  trial. 

4.  :  Time  of  Filing.    To  secure  a  reversal  error  must  aflirma- 

tively  appear.  Therefore,  when  it  appears  that  exceptions  to 
depositions  were  filed  the  day  the  trial  began,  it  will  not  bs 
presumed  that  they  were  tiled  after  the  commencement  of  the 
trial,  although  it  appears  they  were  not  called  to  the  attention 
of  the  court  until  jurors  had  been  called  into  the  box. 

5.  Common  Carriers:  Contracts.     In  an  action  on  a  contract  of  ship- 

ment, not  naming  the  carrier,  evidence  examined,  and  held  to 
sustain  a  finding  that  the  defendant  was  the  carrier  making  the 
contract. 

6.  Pleading:   Necjligence.    A  general   averment  that  the  defendant 

was  negligent,  without  setting  out  the  negligent  acts  or  omis- 
sions, is  sufficient,  unless  the  x)leading  be  attacked  by  motion. 

7.  Beview:  Offer  of  Proof.    Assignments  of  error  based  on  the  ex- 

clusion of  testimony  are  unavailing,  unless  when  the  ruling  was 
made  the  party  complaining  made  a  tender  of  the  proof  he  ex- 
pected to  elicit. 

8.  Common  Carriers:  Limiting  Liability.    The  rules  announced  in 

8t.  Joseph  d  O.  I,  R.  Co.  v.  Palmer,  38  Neb.  463,  and  Atchison,  T.  d 
8,  F.  R.  Co,  r,  LawUr,  40  Neb.  356,  with  reference  to  contra<;ts 
limiting  the  liability  of  common  carriers,  reaffirmed. 

Error  from  the  district  court  of  Gage  county.  Tried 
below  before  Letton,  J.    Affinnvd, 

W.  R.  Kellcy  and  E.  P.  Smith,  for  plaintiff  in  error. 

A.  Hazlett  and  F,  N.  Front,  contra. 

Irvine,  O. 

Beuben  Vincent  bcj^an  this  action  against  the  Union 
Pacific  Railway  Comi)any  and  Lafayette  Simpson,  alleg- 
ing that  the  Union  Pacific  Railway  Company  w^as  a  com- 
mon carrier  from  Beatrice,  in  this  state,  to  Portland, 
Oregon,  and  contracted  with  Vincent  and  Simpson  to 
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safely  carry  a  car  load  of  horses  from  Beatrice  to  Olym- 
pia,  Washington;  that  in  said  car  were  nineteen  horses, 
ten  of  which  belonged  to  plaintiff  in  severalty  and  nine 
to  Simpson;  that  in  transit,  and  at  a  point  in  Idaho,  cer- 
tain of  plaintiff's  horses  were  injured  and  one  was  killed 
by  the  negligence  of  defendant  company  in  handling  its 
train;  that  Simpson  refused  to  join  as  a  plaintiff  and 
was  therefore  made  a  defendant.  Damages  were  sought 
because  of  the  injury  to  plaintiff's  horses.  Plaintiff  had 
judgment  and  the  railway  company  brings  the  case  here 
for  review. 

The  defendant  company  urges  as  a  ground  of  reversal 
that  the  contract  of  shipment  was  a  joint  contract  of 
Simpson  and  Vincent,  and  that  they  should  have  joined 
as  plaintiffs.  This  point  was  raised  by  objection  to  the 
introduction  of  evidence  and  otherwise  during  the  trial. 
The  case  is  in  this  aspect  certainly  unusual.  It  appears 
from  the  petition  itself  that  the  contract  was  made  with 
both  Simpson  and  Vincent;  that  no  horses  were  by  them 
owned  in  common,  but  some  belonged  to  one  and  the 
rest  to  the  other.  A  recovery  is  sought  for  injury  to 
those  belonging  to  Vincent  alone.  We  need  not  consider 
wiiat  is  the  correct  practice  in  such  case.  There  are  only 
three  possible  views  of  tlie  law,  and  according  to  any  one 
the  railroad  company  cannot  now  complain.  It  might 
perhaps  be  said  that  as  the  Code  of  Civil  Procedure  re- 
quires an  action  to  be  brought  in  the  name  of  the  real . 
party  in  interest,  and  as  that  party  has  been  defined  to 
be  the  person  entitled  to  the  avails  of  the  action  (Genier 
V.  Church,  43  Neb.  COO;  KUmUa  i\  ^harp,  47  Neb.  664), 
the  action  might  properly  be  brought  by  Vincent  alone. 
Again,  it  might  be  claimed,  as  is  claimed  in  argument, 
that  the  defendant  is  entitled  to  have  all  the  parties  to 
the  contract  in  court,  to  avoid  a  splitting  of  causes  and 
multiplicity  of  actions.  If  so,  the  case  would  seem  to 
fall  within  section  42  of  the  Code,  which  i)r()vides  that 
"if  the  consent  of  one  who  should  have  been  joined  as 
plaintiff  cannot  be  obtained,  he  may  be  made  a  defend- 
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ant,  the  reason  being  stated  in  the  petition."  Such  was 
the  course  here  taken.  It  is  said  that  the  reason  was  not 
here  so  stated,  but  we  take  it  that  what  the  statute  de- 
mands is  that  the  reason  for  not  joining  su.h  pi^rson  as 
plaintiff  be  stated — that  is,  that  he  refuses  to  join;  not 
the  reason  for  his  refusal,  which  he  is  not  obliged  to 
give,  and  which  the  plaintiff  has  no  means  of  ase;M*tain- 
ing  and  often  cannot  state.  It  is  said  in  i\w  britfs  that 
no  service  was  had  on  Simpson,  and  that  he  had  not  ap- 
peared prior  to  the  making  of  the  objection.  There  is 
nothing  in  the  record  to  show  that  there  had  been  no 
service  on  Simpson,  and  immediately  after  the  interposi- 
tion of  the  objection  and  ruling  thereon  Mr.  Ilazlett  en- 
tered his  appearance  for  Simpson.  Thus,  if  the  ruling 
was,  when  made,  erroneous,  it  was,  as  the  event  showed, 
without  prejudice,  because  Simpson  did  appear  and  was 
bound  by  the  judgment.  It  is  argued  that  because  Mr. 
Hazlett  appeared  for  the  plaintiff  the  usual  presumption 
of  authority  will  not  be  indulged  to  appear  for  a  de- 
fendant. There  is  shown  nothing  antagonistic  in  the  in- 
terests of  Simpson  and  Vincent,  so  that  one  man  might 
not  represent  both,  and  we  must  presume  that  Mr.  Haz- 
lett entered  his  appearance  in  pursuance  of  authority  and 
with  regard  to  his  duties  as  an  officer  of  the  court.  But 
a  third  view  is  presented,  which  is  that  in  such  a  case, 
an  action  on  a  contract,  in  form  joint,  section  42,  above 
referred  to,  cannot  apply,  and  that  it  is  essential  that 
all  joining  on  one  side  of  the  contract  shall  join  as  plain- 
tiffs to  the  action.  If  that  were  true,  which  we  do  not 
decide,  the  defect  of  parties  plaintiff  appeared  on  the  face 
of  the  petition,  and  not  having  been  raised  by  demurrer 
on  that  ground,  was  waived.  (Code  of  Civil  Procedure, 
sees.  94,  96.) 

Error  is  assigned  on  the  suppressing  of  a  deposition 
which  the  defendant  company  had  taken,  and  which  was, 
although  it  had  been  suppressed,  offered  on  the  trial  and 
excluded.  The  special  grouitd  of  this  assignment  is  that 
the  exception  to  the  deposition  was  not  made  and  filed 
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before  the  commencement  of  the  trial.  The  record  does 
not  affirmatively  disclose  a  violation  of  section  390  of  the 
Code,  which  requires  exceptions  other  than  for  incompe- 
tency or  irrelevancy  to  be  made  and  filed  before  the 
commencement  of  the  trial.  The  motion  to  suppress  was 
filed  the  day  the  trial  began,  but  from  the  transcript  it 
would  appear  that  it  was  made  and  ruled  on  before  the 
jury  was  impaneled.  From  the  bill  of  exceptions  it 
would  seem  that  it  was  called  to  the  attention  of  the 
court  after  some  jurors  had  been  called  into  the  box  but 
before  the  jury  was  impaneled.  By  section  391  of  the 
Code  it  is  only  when  one  of  the  parties  so  demands  that 
exceptions  to  depositions  must  be  decided  before  the  trial 
commences,  otherwise  it  is  sufficient  if  they  be  filed  be- 
fore the  trial.  Therefore  we  need  not  determine  whether 
the  trial  begins,  as  defendant  contends,  when  parties  an- 
nounce themselves  ready,  or  whether  only  after  the  jury 
is  sworn,  as  plaintiff  argues.  A  judgment  will  not  be  re- 
versed unless  error  affirmatively  appears,  and  as  the  in- 
ference from  the  record  is  that  the  motion  was  filed  be- 
fore the  trial,  although  on  the  same  day,  we  cannot  say 
there  was  error  in  ruling  thereon  after  some  jurors  were 
in  the  box.  What  would  be  the  rights  of  a  litigant  who 
suffered  such  a  ruling  by  reason  of  a  motion  unreason- 
ably delayed,  as  to  securing  a  continuance,  are  not  here 
presented,  because  the  defendant  suggested  no  surprise 
or  unreadiness  and  asked  no  postponement  after  the  dep- 
osition was  suppressed. 

The  evidence  shows  that  the  horses  were  shipped  from 
Beatrice  to  Olympia;  that  from  Beatrice  to  Valley  ex- 
tends a  line  of  road  owned  by  the  Omaha  &  Republican 
Valley  Railway  Company;  that  it  there  connects  with 
the  line  of  the  Union  Pacific  Railway  Company;  that  at 
Granger,  Wyoming,  there  diverges  from  the  latter  line 
that  of  the  Oregon  Short  Line  &  Utah  Northern;  that 
these  were  the  lines  of  shipment,  and  that  the  horses 
were  injured  in  Idaho,  on  the  line  of  the  Oregon  Short 
Line  &  Utah  Northern.     The  shipment  was  a  through 
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shipment,  and  the  bill  of  lading  so  provided.  Tlie 
Union  Pacific  Company  denied  that  it  had  made  the  con- 
tract or  undertaken  the  transportation  of  the  horses  ex- 
cept as  an  intermediate  carrier  between  the  Omaha  & 
Republican  Valley  and  the  Oregon  Short  Line.  This 
made  the  principal  issue  of  fact,  and  was  by  the  jury, 
under  instructions  not  complained  of  except  as  un- 
founded on  the  evidence,  determined  in  favor  of  plaintiff. 
Ordinarilj^  the  railroad  undertaking  the  shipment  is 
named  in  the  contract,  but  here  the  contract  is  very  pe- 
culiar. It  is  headed  "Union  Pacific  System,"  and  also 
bears  at  the  top  the  words  "Union  Pacific,  the  Overland 
Route."  It  is  dated  "Beatrice  Station,"  and  begins,  "This 
agreement,  entered  into  on  the  day  above  stated,  between 
the  company  controlling  and  operating  the  line  at  and 
from  said  station."  Thus  the  question  of  fact  seems  to 
be  what  was  the  company,  not  owning,  but  controlling 
and  operating,  the  line  at  Beatrice.  An  effort  was  made 
to  show  that  the  Omaha  &  Republican  Valley  Railway 
Company  was  a  distinct  corporation,  owning,  controlling, 
arid  operating  the  line  from  Beatrice  to  Valley,  and  that 
the  Union  Pacific  had  no  control  over  either  that  line 
or  the  Oregon  Short  Line,  so  that  it  neither  contracted 
to  transport  the  horses  to  Olympia  nor  were  they  injured 
on  its  line.  It  was,  however,  shown  that  the  Union  Pa- 
cific owned  the  greater  part  of  the  stock  of  the  Omaha 
road;  that  all  three  lines  already  named  were  operated 
under  the  name  of  Union  Pacific  System;  that  while  they 
had  separate  officers,  the  same  men  occupied  correspond- 
ing offices  for  each  company;  that  the  general  offices 
were  the  same,  although  separate  books  were  kept  at 
the  same  desks,  and  there  were  many  minor  details  dis- 
closed indicating  that  there  was  such  a  close  communion 
of  interests  and  management  as  to  indicate  that  all  three 
lines  were  operated  by  a  single  concern,  and  that  was  the 
defendant  company.  Thus  it  was  shown  that  in  1893  all 
the  lines  passed  under  the  control  of  the  same  receivers 
in  a  single  action.     The  general  manager  for  these  re- 
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ceivers  tostifled  as  follows:  "Do  you  know  how  the  Union 
Pacific  System  handles  the  Omaha  &  Kepublican  Valley 
Railway  Company's  lines?  I  believe  I  do.  By  what  au- 
thority? By  authority  given  them  by  the  board  of  di- 
rectors of  the  Omaha  &  Republican  Valley  line,  I  pre- 
sume." By  the  testimony  of  another  witness  it  is  shown 
that  the  Union  Pacific  System  was  a  somewhat  informal 
consolidation  of  various  companies,  all  more  or  less 
under  the  control  already  of  the  Union  Pacific  Company. 
While  there  was  an  attempt  to  show  that  "Union  Pa- 
cific System"  was  merely  a  name,  a  "trade-mark,"  as  wit- 
nesses styled  it,  it  is  impossible  to  understand  how  a 
trade-mark  can,  with  or  without  authority,  manage  and 
control  a  railroad.  There  is  ample  in  the  evidence  to 
support  the  theory  that  the  scheme  was  devised,  to  use  a 
homely  expression,  for  the  purpose  of  hitting  if  it  was  a 
deer  and  missing  if  it  was  a  calf,  and  to  warrant  the  con- 
clusion reached  by  the  jury  that  in  this  instance  the  calf 
had  been  struck. 

It  is  said  that  there  w^as  no  suflScient  averment  of  neg- 
ligence. Assuming  that  it  was  necessary  to  aver  and 
prove  negligence  in  such  a  case,  it  was  here  sufficiently 
averred  by  a  general  charge  that  the  company  negli- 
gently handled  the  car  containing  the  horses  in  giving 
momentum  to  its  train,  so  that  the  horses  were  injured. 
While  the  nature  of  the  negligence  should  be  pleaded,  a 
general  averment  is  sufficient,  unless  the  pleading  be  at- 
tacked by  motion,  {(hnaha  &  R.  Y.  R.  Co.  v.  Wright,  49 
Neb.  456.)  It  is  said  that  the  petition  shows  that  the 
horses  were  injured  in  giving  momentum  to  the  train, 
and  that  this  being  a  necessary  act,  it  could  not  have 
been  negligently  done;  but  the  averment  was  that  the 
act  was  performed  in  a  negligent  manner.  It  is  argued 
that  there  was  no  evidence  of  negligence,  but  we  are 
satisfied  that  the  evidence  was  on  this  point  sufficient  to 
go  to  the  jury,  again  assuming  that  it  was  necessary  to 
prove  negligence. 

Several  assignments  of  error  relate  to  the  exclusion  of 
16 
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evidence  ofifered  by  the  defendant,  chiefly  bearing  on  the 
quantum  of  damages.  We  cannot  reach  the  merits  of 
these  assignments,  because  in  no  case  was  there  made  a 
tender  of  the  proof.  This,  by  an  uninterrupted  course 
of  decisions,  is  necessary  to  preserve  for  review  a  ruling 
excluding  proof. 

The  contract  of  shipment  contained  restrictions  and 
limitations  upon  the  liability  of  the  company,  both  as 
to  the  amount  of  damages  recoverable  and  the  liability 
for  any  damage.  It  is  unnecessary  to  set  these  out.  They 
have  all  been  passed  upon  in  former  cases.  It  is  argued 
that  these  restrictions  are  not  contrary  to  the  law  of  the 
state,  and  if  they  are,  that  the  state  law  is  not  here  ap- 
plicable, because  the  shipment  was  of  an  interstate  char- 
acter, and  subject  to  regulation  by  congress  alone. 
Every  phase  of  this  argument  has  been  met  and  deter- 
mined adversely  to  the  defendant  in  8t  Joseph  &  O.  I.  R. 
Co.  V.  Palmer,  38  Neb.  463,  and  Atchison,  T.  d  S.  F.  R.  Co. 
V.  Lawlcr,  40  Neb.  356.  It  would  be  useless  to  renew  the 
discussion  or  restate  the  particular  questions. 

Some  other  specific  assignments  of  error  are  relied  on, 
but  they  have  been  directly  or  logically  disposed  of  by 
what  has  been  already  said. 


Affibmbd. 


Charles  Rbtohert,  appellant,  v.  Paul  Keller  bt  al., 

appellees. 

Filed  Febeuabt  23, 1899.    No.  8762. 

Sight  of  Way:  Abandonment:  Trespass.  The  construction  of  a 
fenced  lane  across  the  rigfht  of  way  of  a  railroad  company  and 
beneath  a  bridge  carr^dng  the  tracks,  so  as  to  provide  a  subway 
for  the  passage  of  live  stock,  is  not  so  foreign  to  the  purposes  of 
a  grant  of  land  for  railroad  purposes  that  the  grantor  can  com- 
plain thereof  as  an  abandonment  of  the  right  of  way  granted 
or  as  a  trespass  upon  his  reversionary  rights. 
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Appeal  from  the  district  court  of  Saunders  county. 
Heard  below  before  Sedgwick,  J.    Affifined. 

G.  Holleiibcckj  for  appellant. 

J.  E.  Fnckj  W.  J.  Courtright,  and  J.  B.  Slieeariy  contra. 

iR^rTNE,  C. 

The  petition  in  this  case  against  Paul  Keller  and  the 
Fremont,  Elkhorn  &  Missouri  Valley  Railroad  Company 
states  a  complaint  against  the  defendants  for  obstruct- 
ing a  drainage  ditch  of  plaintiff  and  for  also  obstructing 
a  passage-way  for  live  stock  across  the  right  of  way  of  the 
railroad  company.  The  answers,  admitting  certain  facts, 
amounted  to  general  denials  of  the  wrongful  acts 
charged.  The  object  of  the  proceeding  was  to  restrain 
the  defendants  from  maintaining  the  obstructions. 
There  was  a  general  "finding  for  the  defendants,  the  case 
was  dismissed,  and  the  plaintiff  appeals. 

While  on  some  points  the  evidence  was  conflicting, 
the  facts,  as  determined  from  the  uncontradicted  evi- 
dence, and  by  the  court's  finding  on  controverted  points, 
are  as  follows:  Reichert  owns  a  tract  of  land  across 
which  passes,  from  east  to  west,  the  line  of  the  railroad. 
The  company's  right  is  derived  from  a  deed  made  by 
Reichert  in  1887,  which,  it  is  conceded,  did  not  pass  the 
fee,  but  only  what  is  usually,  but  inaccurately,  styled  an 
easement — more  technically,  a  right  of  way.  The  strip 
granted  for  that  purpose  is  one  hundred  feet  wide.  A 
few  feet  west  of  the  eastern  boundary  of  Reichert's  land 
he  had,  prior  to  the  construction  of  the  railroad,  made 
a  ditch  for  drainage  purposes,  running  north  and  south, 
and  apparently  about  two  feet  wide  at  the  bottom  and 
not  more  than  four  at  the  surface.  In  constructing  the 
railroad  the  track  was  carried  upon  a  bridge  across  this 
ditch.  The  bridge  is  about  twelve  feet  long  and  its  cen- 
ter is  almost  over  the  ditch.  Keller  owns  land  on  each 
side  of  the  railroad  and  immediately  adjoining  Reichert 


180  NEBRASKA  REPORTS.  [Vol.  58 


Relchert  v.  Keller. 


to  the  east.  To  afford  Keller  a  passage  or  runway  for 
his  live  stock  across  the  right  of  way  of  the  railroad  the 
company  constructed  for  him  two  fences,  parallel  and 
six  feet  and  one-half  apart.  These  formed  a  lane  be- 
ginning on  Keller's  land  where  it  cornered  upon  that  of 
Keichert,  then  extending  northwesterly  until  it  i*eached 
the  bridge,  passing  under  the  bridge  adjacent  to  its 
eastern  end  and  to  the  east  of  the  ditch,  and  thence  turn- 
ing northeasterly  so  as  to  deboudi  again  on  Keller's 
land  north  of  the  right  of  way,  and  where  it  on  that 
side  meets  Keichei't's.  Thus  both  ends  of  the  lane  are 
entirely  opposite  land  occupied  by  the  railroad  and  not 
within  Reichcrt's  grant,  but  the  greater  part  of  its 
course  is  over  that  part  of  the  right  of  way  granted  by 
Reichert,  and  it  extends,  where  it  passes  under  the 
bridge,  as  much  as  nine  feet  upon  that  land.  A  sub- 
stantially similar  state  of  affairs  had  existed  for  about 
four  years  prior  to  the  bringing  of  this  suit.  It  is 
charged  that  the  defendants  had  obstructed  the  flow  of 
water  in  the  ditch.  The  proof  shows  that  Keller,  to 
afford  a  firmer  pathway  for  his  cattle,  had  placed  under 
the  bridge  a  quantity  of  bricks,  but  while  the  evidence 
is  conflicting,  there  is  much  to  show  that  this  was  to  the 
east  of  the  ditch  and  tliat,  in  any  event,  the  ditch  was 
lower  under  the  bridge  than  either  north  or  south 
thereof,  and  that  the  flow  of  water  was  in  no  way  im- 
peded. We  take  it  from  the  briefs  that  the  appellant 
now  concedes  that  the  finding  adverse  to  him  is  sustained 
by  the  evidence  on  this  point. 

The  charge  that  the  defendants  had  interfered  with 
a  passage-way  for  plaintiff's  stock  has  absolutely  no  sup- 
port in  the  evidence.  The  proof  shows  that  there  remains 
to  the  west  of  the  ditch  a  sufficient  passage-way  under 
the  bridge  to  permit  of  a  runway  on  that  side  sufficient 
for  all  such  purposes,  and  at  least  as  wide  as  Keller's. 
It  also  ap])ears  that  the  railroad  company  offered  to  con- 
struct such  a  runway  for  plaintiff,  and,  if  preferred,  to 
box  in  or  tile  the  ditch  so  as  to  give  him  all  the  space 
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not  occupied  by  Keller's  lane  for  a  runway.  This  plain- 
tiff refused,  giving  as  a  reason  that  he  had  no  use  for  a 
passage-way.  This  proof  is  not  contradicted.  It  is,  how- 
ever, sought  to  impeach  the  decree  of  the  district  court 
on  the  ground  that  the  company's  right  is  only  to  a  way 
for  railroad  purposes;  that,  subject  to  that  use,  the  ex- 
clusive dominion  over  the  land  granted  by  Reichert  re- 
mains in  him.  It  is  thtMi  argued  that  a  runway  for 
Keller's  stock  is  not  within  the  purposes  of  the  grant, 
and  its  construction  is  a  trespass  upon  the  reserved 
rights  of  Reichert.  It  is  useless  on  this  question  to  enter 
upon  an  exhaustive  discussion  of  the  privileges  of  rail- 
road companies  under  similar  grants.  The  grant  cer- 
tainlj'  passed  the  exclusive  right  to  the  use  of  the  land 
for  all  purpos(*s  necessary  or  reasonably  convenient  for 
the  proper  construction  and  operation  of  a  railroad.  A 
subway  for  stock,  to  pcM-mit  its  free  passage  from  one 
side  of  the  tracks  to  the  other,  is,  we  think,  within  the 
scope  of  the  company's  rights.  We  might  take  notice  of 
the  fact,  even  had  it  not  been  jiroved,  that  such  subways 
conduce  to  safe  and  convenient  operation  of  the  railroad, 
by  avoiding  the  necessity  of  crossings  at  grade.  It  is 
true  that  it  has  been  held  that  passage-ways  for  the 
passage  of  unattended  live  stock  are  not  within  the  stat- 
ute requiring  railroa<ls  to  provide  farm  crossings. 
{Oinaha  d  R.  V.  K.  Co.  v,  f^nrrin,  30  Neb.  318.)  But  that 
is  immaterial.  Crossings  whereby  the  farmer  may  drive 
his  stock  from  one  side*  to  the  other  are  within  the  stat- 
ute; and  if  the  railroad  company  can  provide  a  free  and 
safe  subway,  it  may  avoid  the  dangers  attendant  upon 
a  grade  crossing,  or  at  least  decrease  its  use  and  conse- 
quent dangers.  Thus  both  railroad  company  and  the 
public  are  protected  from  dangers  incidental  to  railroad 
operation,  and  a  device  which  scarves  such  a  purpose  is 
certainly  not  foreign  to  the  purpos<*s  for  which  the  land 
was  acquired.  Such  a  structure  is  as  much  a  part  of  the 
construction  of  the  railroad  line  as  a  cattle-guard,  or 
even  a  highway  crossing.    It  is  quite  certain  that  ReicU- 
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ert  suflfors  no  damage  or  even  inconvenience  by  the  struc- 
ture complained  of.  Ue  relies  on  a  purely  technical  right 
derived'  from  real  estate  conveyancing,  and  which,  if 
it  exists,  must  be  because  of  so  narrow  a  construction  of 
a  grant  in  favor  of  tlie  grantor,  and  against  recognizeil 
principles  of  construction,  as  would  lead,  if  logically 
carried  out,  to  forbidding  a  railroad  companj^  to  do  more 
than  to  build  its  tracks  and  run  its  trains,  and  which 
would  thereby  forbid  many  of  the  most  necessary  precau- 
tions and  public  conveniences  expected  of  well  regulated 
railroads.  The  district  court  properly  refused  the  in- 
junction. 

Affirmed. 


William  Winchester,  appellee,  v.  Mary  :M.  Roys  et 
AL.,  Impleaded  With  Walter  (i.  Clauiv,  Admin- 
istrator, APPELLANT. 

Filed  March  8, 1800.    No.  8703. 

Affirmance  of  Judgment  Upon  Conflicting  Evidence. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Powell,  J.    Afprmtd. 

Congdon  d  Parish,  for  appellant. 

Francis  A.  Brogan,  contra. 

Per  Curiam. 

In  this  case  there  is  involved  nothing  but  questions  of 
fact  determined  by  the  clistrict  court  upon  contlicting 
evidence,  and  accordingly  its  judgment  is 

Affirmed. 
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Xebraska  National  Bank  of  Omaha  et  al.,  appel- 
lants, V.  Walter  G.  Clark,  Administrator,  ap- 

PELI>EE. 

Filed  Mabch  8, 1899.    No.  8749. 

1.  Corporations:  Loans  by  Directors:  Preferences.    Directors  of  a 

corporation  each  made  a  loan  of  money  to  it  with. the  under- 
standing or  agreement  that  in  payment  or  enforcement  of  the 
debts  thereby  created  no  one  should  have  or  obtain  a  preference 
over  another.  It  was  subsequently  ordered,  all  being*  present 
and  acting,  that  negotiable  promissory  notes  be  executed  and 
delivered  to  the  parties  evidencing  the  debts  which  originated 
in  the  loan  transactions.  Held,  That  the  latter  adjustment  was 
under  such  circumstances  and  attendant  facts  as  evinced  the 
intention  to  annul  and  abrogate  the  agreement  which  accom- 
panied the  loans. 

2.  :  :  :  Judgments.  A  director  of  an  insolvent  cor- 
poration may  not  through  any  advantage  gained  by  reason  of, 
or  which  may  be  taken  of,  his  directorship  obtain  or  secure  a 
preference  of  debts  of  the  corporation  to  him  or  in  which  he  is 
materially  interested,  but  a  judgment  for  such  debt  secured 
without  any  such  advantage  will  be  upheld  even  though  it  may 
work  a  preference  of  the  debt. 

3.  :  :  :  .  One  of  the  directors  of  the  corpora- 
tion who  had  made  it  a  loan,  and  who,  under  the  order  of  the 
managing  board  relative  to  issuance  of  promissory  notes  to 
members  who  had  made  loans  to  the  company,  was  entitled  to 
receive  such  a  note,  died  and  his  son  was  appointed  adminis- 
trator of  the  estate,  also  became  a  director  of  the  company,  and 
applied  for,  and  there  was  executed  and  delivered  to  him  as  ad- 
ministrator, a  note  of  the  corporation  in  the  amount  of  the  loan 
debt.  The  corporation  became  insolvent,  and  thereafter  there 
was  recovered  a  judgment  against  it,  and  in  favor  of  the  admin- 
istrator, by  default  for  the  amount  due  on  the  note.  Hcldj  From 
the  evidence,  that  there  had  been  no  advantage  taken  by  the  son 
of  deceased  director,  and  administrator  of  his  estate,  of  the 
former's  position  of  director  of  the  corporation  to  obtain  in  the 
suit  and  judgment  on  the  note  a  preference  over  other  creditors 
of  the  corporation. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Keysor,  J.    Affinmd. 


Warren  Sioitzler,  for  appellants, 
Congdon  d  Parish,  contra, 
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IlAURlSON,  C.  J. 

It  appears  herein  that  about  twelve  years  since  Andrew 
Gilchrist,  Milton  Ilendrix,  Victor  (}.  Langtry,  Hugh  G. 
Clark,  and  George  J.  Hunt,  with  a  common  purp:)se  and 
pursuant  to  an  agreement  to  so  act,  purchased  lots  and 
lands  in  and  adjacent  to  Florence,  whieh  was  a  village 
near  Omaha.  Subsequently  the  parties  named  organized 
a  corporation,  '*The  Omaha  and  Florence  Land  &  Trust 
Company,"  and  lauds  and  lots  theretofore  purchased  by 
the  parties  pursuant  to  the  agreement  or  common  in- 
tention to  which  we  have  before  referred  were  conveyed 
to  the  company  and  the  parties,  and  each  party  received 
non-assessable  stock  of  the  corporation  to  the  amount 
equal  to  the  agreed  value  of  the  property  he  had  trans- 
ferred to  the  corporation.  The  individual  members  who 
composed  the  corporation  apparently  became  thoroughly 
impressed  and  imbued  with  the  idea  of  the  ultimate  great 
success  of  the  business  venture,  the  active  furtherance 
of  which  had  suggested  and  moved  the  formation  of  the 
company,  and  the  favorable  thought  induced  correspond- 
ent action.  Each  member  h)aned  to  the  company  quite 
a  considerable  sum  of  money,  and  the  aggregate  of  these 
sums  was  invested  in  the  real  estate  operations  of  the 
corporation.  At  the  time  the  loans  were  made  to  the 
company  it  was  agreed  among  the  individuals  who  made 
them  that  at  no  time  should  one  be  paid  in  advance  of, 
or  more  at  any  time  than,  the  other,  and  if  it  ever  became 
necessary  to  enforce  payment  all  should  stand  on  an 
equal  footing  in  all  particulars,  and  neither,  in  point  of 
time  nor  otlierwise,  have  or  be  granted  a  preference  over 
another.  Subsequently  one  of  the  members  of  the  com- 
pany requested  of  the  board  of  directors  that  there  be  ex- 
ecuted and  delivered  to  him  a  promissory  note  evidencing 
the  indebtedness  of  the  company  to  him  in  the  amount  (»f 
the  loan  which  he  hac?  made  it.  The  request  was  consid- 
ered and  refused.  It  was  afterward,  or  at  another  and 
later  meeting  of  the  directors,  renewed  and,  after  full  de- 
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liberation,  granted.  It  was  of  the  evidence  that  the  re- 
fusal of  the  request  when  first  presented  was  prompted 
by  the  consideration,  or  based  upon  the  conclusion,  that  if 
granted  it  would  be,  or  involve,  an  abrogation  of  the 
agreement  or  understanding  which  prevailed  in  regard  to 
the  uniformity  in  the  manner  and  order  of  the  payment  of 
the  loans,  and  that  when  it  was  granted  it  was  believed 
and  understood  that  such  would  be,  and  was,  its  effect. 
Pursuant  to  a  vote  of  the  dir  »'Ctors  which  allowed  such  ac- 
tion, promissory  notes  were  at  times,  when  applied  for  by 
members  who  had  advanced  money  to  the  corporation, 
executed  and  delivered  to  them.  These  notes  were  in 
the  ordinary  form  and  negotiable,  and  were  some  of  them 
sold  and  duly  transferred.  In  at  least  one  instance  the 
claim  against  the  company  in  favor  of  a  member  which 
arose  from  the  transaction  of  loan  was  by  the  holder  as- 
signed to  third  parties  and  the  notes  were,  on  application 
therefor,  executed  and  delivered  to  the  assignees.  Hugh 
G.  Clark  died  without  having  asked  for  a  note  of  the  cor- 
poration in  the  amount  of  his  loan  to  it,  and  Walter  G. 
Clark  was  appointed  administrator  of  his  estate;  after 
which  it  was  thought  proper,  and  for  the  welfare  of  all 
interested,  that  he  should  become  an  active  working  mem- 
ber and  director  of  the  corporation.  To  effect  this  he  de- 
livered fifty  shares  of  the  stock  of  the  company  of  the 
number  which  belonged  to  the  estate,  to  the  corporation, 
and  they  were  canceled  and  the  same  number  of  new 
shares  were  issued  directly  to  him,  not  in  his  representa- 
tive capacity,  but  individually.  Some  time  afterward 
it  was  concluded  that  this  arrangement  was  not  exactly 
right  and  the  new  shares  were  annulled  and  shares  issued 
in  favor  of  the  estate  or  its  administrator,  and  Walter 
G.  Clark  purchased  one  share  of  stock  from  some  person 
and  thus  became  a  member  of  the  corporation.  After 
the  company  had  become  insolvent  a  holder  of  one  of  the 
notes  to  which  we  have  referred  instituted  an  action 
thereupon,  and  when  Walter  G.  Clark,  or  his  counsel,  re- 
ceived information  of  the  commencement  of  said  suit,  an 
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action  was  immediately  begun  for  him,  as  administrator 
of  the  estate  of  his  deceased  father,  to  recover  the  amount 
due  from  the  company  to  the  estate  on  the  note  which  had 
been  given  it  against  the  company.  Judgments  against 
the  company  were  rendered  in  these  suits.  The  appel- 
lants herein  had  become  owners  of  notes  issued  in  the 
transactions  between  the  company  and  its  members, 
which  we  have  hereinbefore  set  forth,  and  sued  to  enforce 
a  recovery  of  the  sums  due,  but  at  such  times,  in  the 
course  of  terms  of  the  courts  during  which  judgments 
which  were  rendered,  would  be,  and  were  in  the  regular 
settled  legal  view  and  marshalling  of  the  liens  of  the 
judgments,  subject  and  inferior  to  that  of  appellee.  To 
adjust  the  liens  of  the  judgments  and  have  them  ad- 
judged equal  in  rank  or  priority  was  the  object  of  the 
present  actions,  and  from  an  adverse  decision  of  the  trial 
court  of  the  questions  litigated  the  parties  who  instituted 
the  suits  have  appealed  to  this  court. 

It  is  urged  for  appellants  that  inasmuch  as  when  the 
loans  were  made  to  the  company  by  its  individual  mem- 
bers there  was  an  agreement  that  none  of  them  should 
in  payment  have  or  obtain  a  preference,  that  this  agree- 
ment ran  with  the  debts  and  the  notes  and  must  now  be 
recognized  and  given  force,  the  effect  of  which  would  be 
to  place  these  judgments  on  an  equality  in  respect  to  rank 
as  liens.  The  trial  court  in  its  decree  set  forth  a  finding 
that  the  agreement  was  made,  but  also  adjudged  that  it 
was  wholly  annulled  and  set  aside  by  the  acts  of  all  the 
parties.  The  latter  was  stated  as  a  matter  of  law. 
Whether  to  be  viewed  as  a  matter  of  fact  or  law,  it  is 
true  that  an  examination  of  the  evidence  discloses  that 
the  parties,  when  it  was  ordered  that  negotiable  promis- 
sory notes  of  the  company  be  issued  to  all  parties  for  the 
^.mounts  of  the  loans,  contemplated  and  believed  the 
agreement  to  be  at  an  end  and  destitute  of  any  further 
efifect.  They  first  refused  to  issue  the  notes,  on  the  ground 
that  it  w^ould  end  the  agreement,  and  when  they  finally 
ordered  their  execution  and  delivery  they  did  it  with  the 
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idea  that  the  agreement  would  be  destroyed,  and  it  seems 
but  just  and  right  to  give  recognition  to  the  belief,  which 
must  have  been  based  upon  a  correspondent  intention; 
hence  this  argument  must  be  overruled. 

A  further  argument  is  to  the  efifect  that  inasmuch  as 
Walter  6.  Clark  was  personally  interested  in  the  estate 
of  which  he  was  the  administrator,  and  individually  was 
a  director  of  the  company  at  the  time  the  judgment  in 
his  favor  as  administi^ator  was  obtained,  and  the  cor- 
poration was  then  insolvent,  he  could  not  by  his  judg- 
ment obtain  a  preference  over  other  creditors  of  the  com- 
pany. The  judgments  in  question  were  all  by  default,  for 
the  reason  shown  in  this  cause  that  the  company  had  no 
defense  against  their  renditions,  and  there  was  evidence 
to  support  a  finding  that  the  suit  by  the  administrator 
was  wholly  adversary  and  hostile,  and  the  judgment  was 
by  default  for  the  sole  reason  that  the  company  had  no 
defense  to  make.  The  contract  of  loan  by  which  the  in- 
debtedness of  the  company  to  Hugh  G.  Clark  arose  was 
one  which  a  corporation  might  make  with  one  of  its  di- 
rectors, if  on  close  scrutiny  it  proved  to  be  in  good  faith 
{Gorder  v.  Plattsinouih  Canning  Co.,  36  Neb.  548);  and  it 
18  not  claimed  that  there  was  any  bad  faith  or  unfairness 
in  the  one  herein  involved.  It  is  the  doctrine  announced 
in  this  court  that  directors  of  an  insolvent  corporation 
cannot  take  advantage  of  their  positions  to  obtain  a  pref- 
erence of  debts  wliich  the  corporation  owes  them,  nor 
can  they  prefer  debts  to  third  persons  on  which  they  are 
bound  as  sureties.  {Stough  v,  Ponca  Mill  Co,,  54  Neb.  500; 
Tillson  V.  Doivning,  45  Neb.  549;  Tngwcrsen.  v.  Edgecombe^ 
42  Neb.  740.)  Here  it  was  a  debt  to  the  estate  of  a  de- 
ceased director  which  it  was  sought  by  a  judgment  to  en- 
force, and  in  a  suit  by  an  administrator  who  was  then  a 
director  of  the  then  insolvent  corporation  and  also  a  son 
of  the  deceased  director;  but  it  was  shown  that  neither 
the  plaintiff  in  the  suit  nor  any  director  actively  partici- 
pated as  directors  in  the  default  in  the  action  or  the  ren- 
ditioft  of  the  judgment,    The  record  indicates  that  they 
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were  without  blame,  and  their  acts  in  regard  to  the  suit 
and  judgment  were  entirely  fair;  nor  does  the  record  dis- 
close that  the  administrator  took  any,  or  the  slightest, 
advantage  of  his  position  as  director,  or  information 
gained  by  reason  thereof,  to  institute  the  suit  or  secure 
a  judgment  on  the  claim  of  the  estate  prior  to  any  other 
creditor.  He,  or  his  counsel,  gained  notice,  as  might  any 
person  not  a  director,  that  a  suit  had  been  commenced 
against  the  corporation  by  one  of  its  ci-editors,  and  an 
action  was  begun  to  recover  the  amount  due  the  estate, 
which  resulted  in  a  judgment  which  is  herein  called  into 
question*  There  was  nothing  shown  from  which  it  can 
be  asserted  that  any  advantage  was  taken  of  the  position 
as  director  to  gain  any  advantage  or  preference,  and  this 
being  true,  the  judgment  must  be  allowed  to  have  the 
place  in  priority  which  it  would  ordinarily  have,  and  the 
decree  in  the  present  case  must  be 

Affikmed. 


S.  E.  McConnell  et  al.  v.  John  S.  Lewis,  Jr. 

Filed  March  8, 1899.    No.  8774. 

1.  Sale:  Breach  of  Warra>'ty:   Damages:   PleadiiNo.    An  answer  in 

an  action  on  an  account  for  g-oods  and  merchandise  sold  and 
delivered  admitted  the  sale,  but  alleged  that  it  was  with  a  war- 
ranty of  quality  and  that  the  property  was  worthless;  also  al- 
leged damages.  HeJ(f,  A  pleading  of  warranty,  a  breach  thereof, 
and  damages,  and  that  there  might  be  shown  general  damages 
in  this  case,  that  the  property-  was  of  a  market  value  less  than 
it  would  have  been  if  as  represented,  and  that  the  pleader  was 
not  confined  to  proof  of  its  entire  worthlessness. 

2.  :  :  .  If  the  sale  of  a  warranted  article  of  per- 
sonalty is  an  executed  one,  the  purchaser  may  retain  the  prop- 
erty, and  in  an  action  by  the  vendor  for  the  purchase  price 
recover  damages  which  have  arisen  through  breach  of  the  war- 
ranty. 

3.  Evidence:   Samples   of   Goods:    Sales.    The   action   of   the   trial 

court,  by  which  certain  evidence  >va^  ftawitte^,  ^xawitt^d  aua 

detennioed  uo%  erroneous. 
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Error  from  the  district  court  of  Wayne  county.  Tried 
below  before  Robinson,  J.    Affinned. 

F.  W.  Burdick  and  Frank  M.  Northrop^  for  plaintiffs  in 
error. 

Barnes  d  Tyler  and  James  BrittoUy  contra. 

Harrison,  0.  J. 

The  plaintiffs  instituted  this  action  to  recover  the 
amount  alleged  to  be  their  due  from  defendant  on  ac- 
count of  a  sale  of  personal  property  by  them  to  him.  The 
defendant,  in  answer,  admitted  the  sale,  but  pleaded  that 
it  was  accompanied  by  a  warranty  of  the  quality  of  the 
article  sold,  which  was  some  leather  for  use  in  his  busi- 
ness of  harness-maker,  also  a  breach  of  warranty  and 
damages  thereby.  Of  the  issues  there  was  a  trial,  which 
resulted  in  a  verdict  and  judgment  by  which  defendant 
was  allowed  damages,  and  the  cause  is  presented  to  this 
court  in  an  error  proceeding  in  behalf  of  the  plaintiffs. 

It  is  urged  in  argument  that  the  trial  court  erred  in 
its  refusal  to  charge  the  jury  as  requested  for  plaintiffs 
in  instructions  1,  2,  and  3  prepared  and  presented  for 
them.  In  the  answer  of  the  defendant  there  was  a  state- 
ment that  the  leather  purchased  "was  entirely  worthless 
and  of  no  value,"  and  in  each  of  the  instructions  to  which 
we  have  just  referred  it  was  sought  to  have  the  jury  di- 
rected that,  unless  the  proof  was  to  the  effect  that  the 
leather  was  of  no  value,  there  was  no  defense  established 
and  the  plaintiffs  were  entitled  to  a  verdict  for  the  full 
amount  of  the  account.  We  do  not  deem  the  argument 
tenable.  The  allegations  of  the  answer  were  of  a  war- 
ranty, its  breach  and  damages,  and  evidence  of  each  al- 
legation was  competent  and  material,  and  if  there  was 
evidence  of  a  warranty  and  a  breach  thereof,  then  any 
general  damages  might  be  proved  to  the  extent  of  a  whole 
or  partial  warranted  value  of  the  leather,  and  if  shown. 
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they  might  be  allowed.    The  defendant  could  not  be  held 
to  proof  of  an  entire  lack  of  value  and  none  other. 

Another  contention  is  with  reference  to  the  refusal  of 
the  trial  court  to  give  instructions  4,  5,  and  6  requested 
for  plaintiffs.  By  these  instructions  it  was  sought  to 
have  the  jury  directed  that  if  the  defendant  knew  when 
he  received  and  used  the  leather,  or  by  an  examination 
might  have  discovered,  that  it  was  not  as  recommended, 
it  then  became  his  duty  to  notify  the  plaintiffs  of  such 
conditions,  and  if  he  had  failed  so  to  do,  he  could  not 
successfully  urge  a  claim  for  damages.  To  this  it  must 
be  said  that  there  was  evidence  to  show  that  the  sale  was 
an  executed  one.  The  action  was  against  him  on  an  ac- 
count of  the  consideration  of  a  completed  sale,  and  he 
could  retain  and  use  the  leather  and  in  an  action  on  the 
account  assert,  prove,  and  recover  his  damages.  (28  Am. 
&  Eng.  Ency.  Law  810  and  cases  cited  in  note.) 

It  is  also  urged  that  the  trial  court  erred  in  the  admis- 
sion in  evidence  of  certain  pieces  of  the  leather  in  con- 
nection with  the  testimony  of  witnesses  relative  to  the 
quality.  The  witnesses  who  were  shown  these  pieces 
were  competent  to  testify  of  the  quality  of  leather,  and 
it  was  further  proved  that  what  were  introduced  were 
fair  samples  of  all  the  leather  involved  in  the  suit.  We 
think,  for  th(»  purpose  and  under  the  circumstances  and 
conditions  offered,  the  pieces  of  leather  were  properly 
received  in  evidiaice.  No  sufficient  cause  for  reversal  has 
been  shown  and  the  judgment  will  be 

Affirmed. 


Lawtience  Vix  v.  Frank  E.  Whyman. 

Filed  March  8, 1899.    No.  8797. 

Beview:  Assignments  of  Ekror.  Allepred  error  in  the  a^lmission 
of  evidence  of  which  there  is  no  assigfnment  in  the  petition  in 
error  will  not  be  examined. 
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2.  Sales:  Action  by  Purchaser  to  Recover  Overpayment:  Verdict 

FOR  Plaintiff.    Evidence  held  sufficient  to  sustain  the  verdict. 

3.  Allegations  and  Proof:  Variance:   Review.    A  variance  between 

the  allegations  of  the  petition  and  the  proof  on  an  immaterial 
point  does  not  furnish  cause  for  reversal  of  a  judgment. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall,  J.     Affirnied. 

John  P.  Mauley  for  plaintiff  in  error. 

A.  E.  Howard  and  J.  G.  McNeimeyy  co7itra. 

Harrison,  C.  J. 

This  action  was  instituted  by  the  defendant  in  error  to 
recover  an  amount  which  he  claimed  he  had  overpaid  the 
plaintiff  in  error  in  the  purchase  from  the  latter  of  some 
hogs.  The  overpayment,  it  was  alleged,  was  made  by 
reason  of  a  mistake  in  the  computation  of  the  weight  of 
the  hogs  at  the  time  they  were  delivered  to  defendant  in 
error.  The  answer  was  a  general  denial.  The  result  of 
a  trial  was  a  judgment  for  defendant  in  error,  the  re- 
versal of  which  is  sought  in  an  error  proceeding  to  this 
court. 

It  is  argued  that  there  was  an  erroneous  admission  of 
evidence  during  the  trial.  Of  this  subject  there  will  be 
no  examination,  since  in  regard  to  it  there  is  no  assign- 
ment of  error.  {Ch^and  Island  &  W.  G.  li.  Co.  v.  Swinhanky 
51  Neb.  521.) 

Of  the  argument  that  the  verdict  was  not  supported 
by  the  evidence  it  must  be  said  that  an  examination  of 
the  evidence  reveals  a  sufficiency  thereof  to  fully  sustain 
the  verdict,  and  it  follows  that  it  will  not  be  disturbed. 
(Ashland  Land  &  Live  Stock  Go.  v.  May,  51  Neb.  474.) 

The  petition  declared  upon  a  payment  based  upon  a 
mistake  in  the  aggregate  of  the  weights  of  a  "couple  of 
loads  of  hogs.''  The  evidence  disclosed  that  the  hogs 
were  hauled  to  the  station  in  three  wagons  and  the 
weights  were  of  the  three  loads  and  not  of  a  "couple"  (or 
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two)  as  stated  in  the  petition.  It  is  urged  that  the  evi- 
dence in  relation  to  the  three  loads  does  not  tend  to  es- 
tablisii  the  allegations  of  the  petition,  which,  as  we  be- 
fore set  forth,  were  with  reference  to  a  "couple  of  loads." 
The  evidence  of  both  parties  was  in  regard  to  a  sale  of 
sixteen  hogs,  the  weight,  and  a  mistake  therein  which, 
it  was  asserted  for  defendant  in  error,  resulted  in  the 
overpayment.  That  the  hogs  were  hauled  in  two  or 
three  wagons,  or  that  there  were  any  particular  number 
of  loads,  was  not  a  material  point  of  the  litigated  issues; 
hence  that  the  petition  was  in  terms  of  a  "couple  of 
loads"  and  the  evidence  showed  three  could  not  aflEect 
the  final  decision  of  the  rights  of  the  parties.  The  judg- 
ment must  be 

Affirmed. 


Western  Union  Telegraph  Company  v.  Call  Pub- 
lishing Company. 

i*ILED  Makch  8, 1899.     No.  8610. 

Telegraph  Companies:  Associated  Press:  Reports:  Contracts. 
The  circniristances  under  which  the  contract  by  which  the  tele- 
graph company  agreed  to  transmit  to  the  other  party  to  the 
contract  the  news  reports  of  the  Associated  Press  examined,  and 
held  not  to  show  the  contract  to  be  elemental  of  the  considera- 
tion of  the  agreement  by  the  Associated  Press  to  furnish  the 
news  reports  to  the  party  to  the  first  mentioned  contract  other 
than  the  telegraph  company. 

Public  Service  Corporations:  Interstate  Coitmerce:  Discrimina- 
tion IN  Rates.  A  public  service  corporation  is  amenable  to  the 
rules  of  the  common  law  relative  to  discrimination  in  rates  be- 
tween patrons  for  like  intrastate  or  interstate  services  rendered 
under  like  conditions,  the  latter  in  the  absence  of  congressional 
legislation  on  the  subject,  and  courts  will  enforce  the  rules  of 
general 'jurisprudence  in  such  matters. 

. :  :  .    The  evidence  in  regard  to  the  difference  in 

night  and  day  rates  for  several  certain  classes  of  services  held 
to  furnish  a  basis  for  ascertainment  of  the  measure  of  the  dif- 
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ference  in  night  and  day  rates  in  the  services  involved  in  litiga- 
tion, in  the  absence  of  evidence  to  show  reason  for  a  greater 
distinction. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Cornish,  J.     Affiniied. 

Estahrook  &  Davis  and  Ames  &  Pettis,  for  plaintiff  in 
error: 

In  order  to  constitute  an  unjust  discrimination  there 
must  be  a  difference  in  rates  under  substantially  similar 
conditions  as  to  service.  {Western  Union  Telegraph  Co,  v. 
Call  Puhlishwfl  Co.,  U  Neb.  326.) 

Where  it  is  shown  that  a  difference  of  rates  exists,  but 
that  there  is  a  substantial  difference  in  conditions  affect- 
ing the  difficulties  or  expense  of  performing  the  service, 
no  cause  of  action  arises  without  evidence  to  show  that 
the  difference  in  rates  is  disproportionate  to  the  differ- 
ence in  conditions.  {Western  Union  Telegraph  Co.  v.  Call 
FuUishing  Co.,  44  Neb.  32G.) 

The  petition  is  demurrable.  {Sicift  r.  Philadelphia  &  R. 
R,  Co.,  58  Fed.  Rep.  858;  Gatton  v,  Chicago,  R.  I.  &  P.  R.  Co., 
63  N.  W.  Rep.  [la.]  589;  Murray  v.  Chicago  d  N.  W\  R.  Co., 
62  Fed.  Rep.  24.) 

John  M.  Stewart,  contra. 

References:  Cox  v.  Ijchigh  Valley  R.  Co.,  4  Int.  Com.  Rep. 
582;  In  re  Excessive  Freight  Rates,  4  Int.  Com.  Rep.  68; 
Railroad  Cant  mission  of  Florida  v.  Savannah,  F.  &  W.  R.  Co., 
5  Int.  Com.  Rep.  40;  Interstate  Commerce  Commission  v.  BaU 
iimore  d  0.  R.  Co.,  145  U.  S.  263. 

Harrison,  C.  J. 

In  this  action  a  recovery  was  sought  of  damages  al- 
leged to  have  accrued  to  the  defendant  in  error  by  reason 
of  unjust  discrimination  against  it  and  in  favor  of  an- 
other patron  of  the  plaintiff  in  error  in  the  rates  charged 
for  contemporaneous  services.  There  was  a  trial  of  the 
17 
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issues  joined  in  the  district  court  and  the  plaiutiflF  was 
awarded  a  judgment.  In  an  error  proceeding  in  this 
court  tlie  judgment  was  reversed  and  the  cause  re- 
manded. A  second  trial  in  the  district  court  resulted  in 
a  judgment  for  defendant  in  error,  and  the  cause  has 
been  again  removed  to  this  court  by  the  telegraph  com- 
pany. The  opinion  rendered  at  the  former  hearing  is 
reported  in  44  Neb.  326,  and  contains  an  extended  state- 
ment of  the  facts,  to  which  we  now  refer  the  reader.  We 
deem  it  unnecessary  to  again  set  them  forth  herein;  as 
developed  during  the  second  trial,  they  were  in  the  main 
similar  to  what  appeared  during  the  first.  Wherein  they 
were  dissimilar  or  different,  or  such  new  facts  as  were 
shown  at  the  second  hearing,  we  will,  to  the  extent  nec- 
essary, state  them  in  the  connection  in  which  they  may 
be  material. 

The  defendant  in  error,  hereinafter  designated  the  Call 
Company,  purchased  of  the  Daily  State  Democrat,  and 
there  was  assigned  to  the  former  an  "Associated  Press 
certificate,"  by  which  it  became  entitled  to  receive  daily 
and  print  certain  press  or  news  dispatches  which  were  to 
be  transmitted  to  it  from  Chicago  by  the  plaintiff  in  error, 
hereinafter  styled  the  telegraph  company. 

When  the  Call  Company  purchased  the  certificate  of 
the  Democrat  it  immediately  opened  negotiations  with 
the  Associated  Press  relative  to  the  disp.atches  and  the 
contract  for  furnishing  and  reception  of  them.  It  ap- 
pears that  as  the  contracts  were  usually  made  the  Asso- 
ciated Press  agreed  to  furnish  the  dispatches  for  a  cer- 
tain stated  sum,  which  was  inclusive  of  the  charges  of 
the  telegraph  company  for  transmission;  that  the  former 
collected  the  whole  amount  and  settled  with  the  latter. 
The  Associated  Press  demanded,  however,  that  the  Call 
Company  make  its  own  contract  with  the  telegraph  com- 
pany, which  was  done.  It  is  now  claimed  that  as  this 
was  demanded  by  the  Associated  Press  a  compliance 
with  such  demand  was  an  essential  of  the  contract  be- 
tween it  and  the  Call  Comi)any  and  it  became  and  was 
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a  part  of  the  consideration  for  such  contract.  To  this  we 
cannot  agree.  It  is  phiinly  disclosed  that  the  Associated 
Press  did  not  desire  to  become  bound  for  the  payment  of 
ihe  charges  of  the  telegraph  company  for  dispatches  sent 
to  the  Call  Company,  and  that  this  moved,  the  demand 
to  which  we  have  referred;  that  the  transaction 
.^mounted  to  no  more  than  a  sale  of  the  dispatches  to  the 
Call  Company  and  it  providing  the  means  of  transmis- 
sion by  its  own  contract,  and  that  it  should  do  so  was 
not  elemental  of  the  consideration  between  it  and  the 
Associated  Press. 

It  is  argued  that  the  petition  did  not  state  a  cause  of 
action.     The  reasons  given  for  this  contention  are  that 
the  pleading  attacked  declared  upon  a  contract  for  inter- 
state business;  that  the  n^gulation  of  such  business  rests 
exclusively  with  congress;  that  the  statutes  of  Nebraska, 
by  which  it  was  sought  to  establish  rules  on  the  subject, 
were  ineffective;  that  there  was  no  regulative  national 
law  applicable  and  no  rules  of  the  common  law  in  force 
or  recognized  as  national  rules  or  enforceable  within  the 
nation  as  an  entirety,  or  within  the  states  composing  it 
or  any  one  thereof,  which,  in  the  absence  of  statutory 
enactment  by  congress,  might  be  invoked  and  be  gov- 
ernable.    In  the  case  of  Gaiton  v.  Chicago^  R,  L  &  P.  R.  Co., 
03  N.  W.  Rep.  [la.]  589,  the  subject  of  the  existence  in 
the  United  States  of  the  common  law  as  national  law 
was  discussed,  and  it  was  decided  in  the  negative.     In 
the  opinion  in  k^icift  v.  Philadelphia  cG  R,  R.  Co.,  58  Fed. 
Rep.  858,  it  was  said:  "Congress  has  not  adopted  the 
common  law  of  England  as  a  national  municipal  law. 
The  courts  of  the  United  States  have  many  occasions  to 
enforce  the  common  law,  but  in  every  instance  it  has 
been  as  the  municipal  law  of  the  state  by  which  the  sub- 
ject-matter was  affected."     The  decision  was  to  the  ef- 
fect that  the  common  law  was  not  in  force  as  a  national 
rule,  and  the  exaction  of  unreasonable  charges  by   a 
common  carrier  was  a  matter  to  be  regulated  by  na- 
tional law,  and  in  the  absence  of  any  such  law  the  com- 
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mon  law  as  in  force  in  a  state  could  not  prevail.  In  the 
opinion  in  Murray  v.  Chicago  &  N.  W.  It.  Co.,  62  Fed.  Rep. 
24,  the  matter  was  fully  considered,  and  it  was  decided 
that  the  courts  of  the  United  States  would  recognize  and 
enforce,  in  the  absence  of  congressional  legislation,  the 
rules  of  general  jurisprudence  in  any  case  and  define  the 
duties  and  obligations  of  the  parties  thereunder.  In 
Chicago,  M.  d  8.  P.  R.  Co.  v.  Solan,  169  U.  S.  133,  the  propo- 
sition that  there  was  in  full  force  a  law  of  general  juris- 
prudence and  that  it  might  be  applied  in  a  state  court 
or  in  a  federal  court  was  given  full  recognition.  (See, 
also,  on  this  subject  6  Am.  &  Eng.  Ency.  Law  [2d  ed.] 
285,  286.)  We  are  satisfied  from  a  review  of  the  subject 
that  in  actions  of  the  nature  of  the  present,  in  the  ab- 
sence of  national  legislation,  the  principles  of  the  com- 
mon law  or  general  jurisprudence  of  the  state  of  the  ac- 
tion are  applicable  and  may  be  asserted  and  enforced, 
and  in  this  state  the  common-law  right  of  action  is  ac- 
corded full  force  and  scope.  {Chicago,  R.  I.  d  P.  R.  Co.  v. 
Witty,  32  Neb.  275;  Atchison^  T.  &  8.  F.  R.  Co.  v.  Lawler, 
40  Neb.  356;  Missoun  P.  R.  Co.  v.  Tietken,  49  Neb.  130; 
Chicago,  B.  &  Q.  R.  Co.  v.  Gardifier,  51  Neb.  70;  St.  Joseph 
<£•  G.  I.  R.  Co.  V.  Palmer,  38  Neb.  463;  Union  P.  R.  Co.  v. 
Vincent,  58  Neb.  171.)  It  follows  that  this  argument  is 
without  avail. 

In  the  former  decision  it  was  determined:  "Where  it 
is  shown  that  a  difference  in  rates  exists,  but  that  there 
is  also  a  substantial  difference  in  conditions  affecting  the 
difficulty  or  expense  of  performing  the  service,  no  cause 
of  action  arises  without  evidence  to  show  that  the  differ- 
ence in  rates  is  disproportionate  to  the  difference  in 
conditions.  A  jury  cannot  be  permitted  to  find  such  dis- 
proportion without  evidence."  One  of  the  questions  pre- 
sented at  this  time  is,  if  it  be  conceded  that  a  difference 
in  conditions  under  which  the  services  were  rendered  was 
shown,  was  there  evidence  produced  during  the  second 
trial  which  would  uphold  a  conclusion  by  the  jury  that 
the  difference  in  the  rates  charged  was  disproportionate 


Vol.  58]  JANUARY  TERM,  1899.  197 

Western  Union  Te^pgrraph  Co.  v.  Call  Publishing  Co. 


to  the  difference  in  conditions?  With  reference  to  the 
change  in  facilities  for  transmission  of  messages  which 
was  in  part  at  least  made  necessary  to  handle  the  in- 
creased business  properly  it  must  be  said  that  after  the 
change  in  the  facilities  was  made  patrons  to  whom  the 
same  matters  were  furnished  must  have  them  at  uniform 
rates,  but  there  was  herein  still  the  one  difference  in  the 
conditions  that  one  patron  must  be  furnished  the  services 
at  a  specific  or  fixed  time  in  ea<?h  instance,  while  to  the 
other  the  time  was  immaterial,  or  to  the  one  it  must  be  in 
the  daytime  and  to  the  other  not,  and  in  this  case  it  was 
shown  practically  to  have  been  services  for  one  in  the  day 
find  to  the  other  at  night  During  the  second  trial  there 
was  shown  that  the  difference  between  day  and  night 
rates  for  what  are  known  as  commercial  and  ordinary 
messages  was  that  the  night  rate  was  two-thirds  of  the 
day  rate;  that  it  had  been  one-half,  but  this  produced  so 
much  night  business  of  this  nature  that  the  night  rate 
was  increased.  It  was  also  shown  that  on  special  news 
dispatches  to  certain  newspapers,  one  directly  involved 
herein  and  the  other  incidentally,  the  difference  between 
day  and  night  rates  to  each  was  one-half.  It  was  further 
of  evidence  that  on  services  rendered  the  press  associa- 
tion in  transmission  of  news  from  various  parts  of  the 
United  States  to  Chicago,  when  being  gathered  for  its 
patrons,  the  difference  between  the  day  and  night  rate 
was  one-half.  Of  one  of  these  at  least  there  was  no  evi- 
dence during  the  first  trial,  and  of  another  there  was  no 
discussion  in  the  briefs;  hence  no  notice  in  the  opinion. 
To  the  extent  disclosed  by  the  record  the  reasons  for  the 
relative  charges  for  day  and  night  dispatches  were  the 
same,  or  were  not  materially  dissimilar  in  the  several 
classes  of  services.  There  was  then  here  tangible  infor- 
mation from  which  the  jury  was  warranted  or  might, 
within  proper  rules,  draw  the  inference  that  as  to  the 
class  of  services  directly  involved  in  this  controversy  a 
like  difference  should  prevail,  or  at  least  there  were  no 
grounds  for  a  greater  distinction  than  was  shown  in  the 
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classes  as  to  which  there  was  evidence  on  the  subject. 
Within  this  view  the  verdict  of  the  jury  was  not  wrong 
and  must  be  allowed  to  stand.    The  judgment  must  be 

Affirmed. 


Jabez  R.  Hunter  v.  Union  Life  Insurance  C5ompany 

OF  Omaha. 

Filed  Mabch  8, 1899.    No.  10547. 

1.  Rules  of  Court:  Construction.    If  there  is  room  for  construction, 

that  given  to  its  rules  by  a  court  or  a  judge  thereof  v^rill  gen- 
erally be  accepted  as  conclusive. 

2.  BiU  of  Exceptions:  Extension  of  Time:  Notice.    Notice  of  an  ap- 

plication to  a  judge  of  the  district  court  for  an  extension  of 
time  within  whicli  to  prepare  and  serve  a  bill  of  exceptions  is 
not  indispensable'  to  jurisdiction. 

3.  Bules  of  Court.     The  rules  of  this  court  are  not  necessarily  govern- 

able in  matters  before  the  district  courts  or  the  judges  thereof. 
The  portion  of  section  899,  Code  of  Civil  Proce<lure,  which  made 
them  so  was  api)licable,  when  enacted,  to  the  courts  as  then 
organized  and  the  existing  conditions,  but  the  constitutional 
changes  in  the  organization  of  the  courts  and  the  changes  in  the 
conditions  have  rendered  it  inapplicable. 

4.  Bill  of  Exceptions:  Allowance:    Notice.     No  notice  of  the  pre- 

sentment of  the  bill  of  exceptions  to  the  trial  judge  for  settle- 
ment and  allowance  is  required  unless  amendments  to  the  bill 
have  been  proposed  and  not  accepted. 

Motion  by  defendant  in  error  to  quash  bill  of  excep- 
tions.    Overruled. 

W.  W.  Morsman,  for  the  motion. 

E,  WaJceky  and  Montgomery  &  Hall,  contra. 

Harrison,  C.  J. 

In  this  action  a  motion  to  quash  the  bill  of  exceptions 
has  been  presented  and  the  questions  raised  thereby  sub- 
rjaitted  for  decision.     The  record  discloses  that  at  the 
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time  the  motion  for  a  new  trial  was  overruled  the  court 
allowed  forty  days  for  the  preparation  and  service  of  a 
bill  of  exceptions;  that  a  motion  was  made  that  addi- 
tional time  be  granted  for  the  preparation  of  the  bill  of 
exceptions,  and  on  hearing  the  motion  was  sustained  and 
forty  days  additional  time  was  allowed  and  an  order 
entered  to  such  effect.  The  bill  was  prepared  and  pre- 
sented to  counsel  for  defendant  in  error,  who  returned  it 
to  the  counsel  for  plaintiflE  in  error  with  the  following 
objections  to  its  allowance  indorsed  thereon:  "The  de- 
fendant in  the  above  entitled  cause  now  objects  to  the 
signing  of  the  bill  of  exceptions  proposed  by  the  plaintiff, 
and  to  which  these  objections  are  attached,  for  the  fol- 
lowing reasons:  "The  proposed  bill  of  exceptions  was  not 
served  upon  the  defendant's  counsel  within  the  time  re- 
quired by  law;  that  is  to  say,  the  court  allowed,  at  the 
time  of  entering  judgment,  forty  days  from  the  adjourn- 
ment of  court  in  which  to  serve  the  bill  of  exceptions, 
which  period  of  forty  days  expired  on  the  24th  day  of 
February,  1898.  On  the  21st  day  of  February,  1898,  the 
plaintiff  made  application  to  the  judge  of  the  court  who 
tried  the  case  for  the  enlargement  of  the  time  in  which 
to  serve  his  bill  of  exceptions,  and  said  judge  made  an 
order  enlarging  the  time  forty  days;  but  this  application 
and  order  were  made  without  notice  to  defendant,  and 
in  the  absence  of  defendant,  who  had  no  knowledge  of 
the  applfcation  or  of  the  order,  all  in  violation  of  rules  6, 
7,  8,  and  9  of  this  court,  for  which  reason  defendant  avers 
the  order  of  the  judge  enlarging  the  time  as  aforesaid  is 
void."  It  was  then  presented  to  the  trial  judge,  who  set- 
tled and  allowed  it. 

It  is  contended  that  the  bill  of  exceptions  was  not 
served  on  the  defendant  in  error  within  the  time  allowed 
by  the  court,  and  this  is  based  upon  the  proposition  that 
the  order  of  the  judge  for  the  extension  of  the  time  was 
void  for  the  reason  that  no  notice  of  the  motion  was 
given  the  opposite  party;  hence  the  judge  had  no  juris- 
diction of  the  matter.     The  governable  section  of  the 
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statute  is  311  (Code  of  Civil  Procedure),  and  it  is  as  fol- 
lows: "When  the  decision  is  not  entered  on  the  record  or 
the  grounds  of  objection  do  not  sufficiently  appear  in  the 
entry,  the  party  excepting  must  reduce  his  exceptions  to 
writing  within  fifteen  (15)  days,  or  in  such  time  as  the 
court  may  direct,  not  exceeding  forty  (40)  days  from  the 
adjournment  sine  die  of  the  term  of  court  at  which  judg- 
ment is  rendered  or  at  which  the  motion  for  a  new  trial 
is  ruled  on,  and  submit  the  same  to  the  adverse  party  or 
his  attorney  of  record  for  examination  and  amendment 
if  desired.  Such  draft  must  contain  all  the  exceptions 
taken  upon  which  the  party  relies.  Within  ten  days 
after  such  submission  the  adverse  party  may  propose 
amendments  thereto  and  shall  return  said  bill  with  his 
proposed  amendments  to  the  other  party,  or  his  attorney 
of  record.  The  bill  and  proposed  amendments  must, 
within  ten  days  thereafter,  be  presented  by  the  party 
seeking  the  settlement  of  the  bill  to  the  judge  who  heard 
or  tried  the  case,  upon  five  (5)  days'  notice  to  the  adverse 
party,  or  his  attorney  of  record,  at  which  the  judge  shall 
settle  the  bill  of  exceptions.  If  no  amendments  dre  pro- 
posed, or  if  proposed  and  allowed,  the  proposed  bill  may 
be  presented  with  the  amendments,  if  any,  to  the  judge 
for  settlement  without  notice  to  the  adverse  party  or  his 
attorney  of  record.  When  settled,  the  bill  must  be 
signed  by  the  judge,  with  his  certificate  to  the  effect  that 
the  same  is  allowed.  In  case  of  the  death  of  the  judge  or 
when  it  is  shown  by  affidavit  that  the  judge  is  prevented 
by  sickness,  or  absence  from  his  district,  as  well  as  in 
cases  where  the  parties  interested  shall  agree  upon  the 
bill  of  exceptions  ^and  shall  have  attached  a  written 
stipulation  to  that  effect  to  the  bill),  it  shall  be  the  duty 
of  the  clerk  to  settle  and  sign  the  bill  in  the  same  manner 
as  the  judge  is  by  this  act  required  to  do;  and  shall 
thereupon  be  filed  with  the  papers  in  the  case,  and  have 
the  same  force  and  effect  as  though  signed  by  the  court. 
In  cases  where  a  party  seeking  to  obtain  the  allowance 
of  a  bill  of  exceptions  has  used  due  diligence  in  that  be- 
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half,  but  has  failed  to  secure  the  settlement  and  allow- 
ance of  the  same  as  herein  required,  it  shall  be  competent 
for  the  judge  who  tried  the  cause,  upon  due  showing  of 
diligence  and  not  otherwise,  to  extend  the  time  herein 
allowed,  but  not  beyond  forty  days  additional  to  that 
herein  provided,  making  such  specific  directions  in  that 
behalf  as  shall  seem  just  to  all  parties.  Provided,  That 
any  person  or  officer,  or  the  presiding  officer  of  any  board 
or  tribunal  before  whom  any  proceeding  may  be  had, 
shall,  on  request  of  any  party  thereto,  settle,  sign,  and 
allow  a  bill  of  exceptions  of  all  the  evidence  offered  or 
given  on  the  hearing  of  such  proceeding.  Provided  fur- 
iheTy  This  act  shall  apply  to  all  cases  now  pending  or  here- 
after brought."  It  has  been  stated  by  this  court  that 
notice  of  an  application  for  extension  of  time  is  not  nec- 
essary to  confer  jurisdiction.  (McDonald  v.  McAllister, 
32  Neb.  514;  First  Nat.  Bank  of  Denver  v.  Lowrey,  36  Neb. 
290.)  It  was  stated  by  Maxwell,  J.,  in  the  opinion  in 
Greenwood  v.  Gobbey,  24  Neb.  648:  "The  words,  'it  shall  be 
competent  for  the  judge  who  tried  the  cause,  on  due 
showing  of  diligence  and  not  otherwise,  to  extend  the 
time  herein  allowed,^  etc.,  were  designed  to  confer  power 
upon  the  judge,  when  sufficient  reasons  appeared  to  sat- 
isfy him  that  the  party  h»d  used  due  diligence,  to  extend 
the  time  in  which  the  bill  may  be  prepared.  The  stenog- 
rapher is  a  member  of  the  judge's  own  court,  employed 
there  to  reduce  the  oral  proceedings  to  writing,  and  the 
judge  may  know  as  a  fact  that  such  stenographer  has 
been  too  busily  engaged  to-  prepare  the  bill,  or  other 
facts  may  be  within  his  own  knowledge  suffieient  to  con- 
vince him  that  the  party  seeking  the  preparation  of  the 
bill  has  used  due  diligence.  This  evidence  need  not  be 
in  the  form  of  an  affidavit,  deposition,  or  in  writing.  It 
is  addressed  to  the  judge,  and  without  a  gross  abuse  of 
discretion  is  not  subject  to  review.  ♦  ♦  ♦  This  rul- 
ing would  seem  to  be  applicable  in  this  case.  This  court 
will  not  review  the  grounds  upon  which  a  judge  may 
have  granted  additional  time  as  provided  by  the  statute 
io  which  to  prepare  a  bill  of  exceptions," 
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No  notice  is  required  by  the  governing  section  of  the 
Code  of  Civil  Procedure.  (See  quotation  therefrom 
herein.)  The  presentation  is  to  the  judge  as  contradis- 
tinguished from  the  court.  The  hearing  provided  for  is 
in  all  features  an  ex  parte  one.  But  it  is  further  con- 
tended that  there  were  rules  of  the  district  court  wherein 
the  proceedings  in  this  cause  were  had  which  made  it 
necessary  that  a  notice  to  adverse  parties  of  all  motions 
in  an  action  be  given,  and  these  rules  must  be  held  appli- 
cable to  the  motion  for  an  extension  of  time  for  prepara- 
tion o^  a  bill  of  exceptions.  To  this,  if  it  be  conceded  for 
the  sake  of  argument  that  the  rules  of  the  district  court 
might  be  applicable,  it  must  be  said  that  the  judge  who 
granted  the  extension  of  time  evidently  construed  the 
rules  as  not  requiring  a  notice  of  the  motion  therefor,  and 
they  were  open  to  a  construction.  They  were  not  abso- 
lute, and  it  was  not  entirely  certain  that  they  applied  to 
a  motion  in  such  proceedings,  and  his  interpretation  of 
them  must  be  recognized  and  prevail.  {Gannon  v.  Fritz, 
79  Pa.  St.  303.)  It  is  further  argued  in  this  connection 
that  section  899  of  the  Code  of  Civil  Procedure,  which 
is  as  follows:  "The  judges  of  the  supreme  court  shall, 
during  the  month  of  the  first  January  after  this  Code 
shall  take  effect,  and  every  two  years  thereafter,  meet 
at  the  capitol  of  the  state,  and  revise  their  general  rules, 
and  make  such  amendments  thereto  as  may  be  necessary 
to  carry  into  effect  the  provisions  of  this  Code;  and  they 
shall  make  such  further  rules  consistent  therewith  as 
they  may  deem  proper.  The  rules  so  made  shall  apply 
to  the  supreme  court  and  the  district  courts,"  coupled 
with  the  rule  of  this  court  that  "Every  application  for  an 
order  in  any  case  shall  be  in  writing,  and,  except  as  to 
motions  for  rehearing,  shall  be  granted  only  upon  the 
filing  thereof  at  least  two  days  before  the  hearing,  and 
due  proof  of  service  of  notice  on  the  adverse  party  or  his 
attorneys,  at  least  three  days  before  the  hearing,  which 
in  all  cases  must  be  fixed  for  one  of  the  session  days  pro- 
vided for  by  rule  1/' — made  It  obligatory  that  a  notiq^ 
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be  served;  that  the  section  of  said  Code  made  the  rule  of 
this  court  applicable  to  the  proceedings  in  the  district 
court  or  before  the  judge. 

It  might  be  said  here  that  the  language  of  section  899 
makes  the  rules  applicable  to  "district  courts"  and  not  to 
judges,  and  that  there  is  an  almost  universally  recog- 
nized difference  or  distinction  between  duties  to  be  per- 
formed by  a  judge  and  such  as  are  .made  incumbent  upon 
a  court,  and  that  the  language  of  the  section  which  made 
rules  prescribed  by  this  court  applicable  to  the  district 
courts  referred  to  the*duties  and  proceedings  of  and  in 
the  courts  and  not  of  and  before  the  judges  in  the  per- 
formance of  duties  as  judges  and  not  as  courts.  Section 
S99  of  the  Code  of  Civil  Procedure  was  in  force  when  the 
judges  of  the  supreme  court  were  also  the  judges  of  the 
district  court,  and  was  no  doubt  enacted  with  that  fact 
and  condition  in  view  and  was  wholly  consonant  there- 
with, both  in  terms  and  spirit;  but  when  a  change,  which 
was  by  a  constitution,  was  made  and  the  supreme  and 
district  courts  were  no  longer  presided  over  by  the 
same  judges  and  different  conditions  prevailed,  the  por- 
tion of  the  section  of  the  Code  of  Civil  Procedure  which 
made  the  rules  of  this  court  the  rules  for  the  district 
courts  lost  its  force  and  became  Avholly  inapplicable. 
That  this  resulted  has  not  been  openly  expressed  by  this 
court,  but  is  shown  by  the  course  whi(!h  has  been  pur- 
sued in  the  adoption  of  rules  which,  while  in  their  sub- 
stance thoroughly  applicable  to  methods  of  procedure  in 
this  court  in  many  provisions  and  directions,  could  have 
no  possible  application  to  matters  in  the  district  courts. 
We  are  satisfied  that  the  rules  of  this  court  are  not  nec- 
essarily to  be  followed  by  or  in  district  courts,  or  in  mat- 
ters before  the  judges  thereof  in  which  the  latter  are 
empowered  by  statute  to  act  out  of  term  time. 

It  is  further  urged  that  there  should  have  been  notice 
to  defendant  in  error  of  the  presentment  of  the  bill  of 
excejitions  to  the  judge  for  settlement  and  allowance, 
and  inasmuch  as  there  was  not,   the  bill   should  be 
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quashed.  A  reference  to  section  311  of  the  C!ode  of  Civil 
Procedure,  which  we  have  set  forth  herein,  will  disclose 
that  the  lawmakers  provided  that  if  no  amendments  are 
proposed  to  the  bill,  or  if  proposed  and  allowed,  the  bill 
may  be  presented  for  allowance  without  notice  to  the  ad- 
verse party  or  his  attorney.  The  legislators,  in  the 
passage  of  the  law,  had  the  subject  of  notice  of  the  pre- 
sentment of  the  bill  for  allowance  in  contemplation  and 
made  specific  provision  in  regard  to  it,  and  it  is  not  for 
the  courts,  by  rule  or  construction,  to  attempt  to  alter  or 
amend  their  work,  but  to  administer  it  as  enacted. 
There  being  no  amendments  to  the  bill  proposed,  no  no- 
tice of  its  presentment  for  allowance  was  necessary. 
(Broicnell  v.  Fuller,  54  Neb.  586;  McDonald  v.  McAllister,  32 
Neb.  516.) 

Motion  overruled. 


OooTE  Mulloy  v.  State  of  Nebraska. 

g  ^1  FiLFD  March  8, 1899.     No.  10476. 

1.  Information:  Conviction  of  Lower  Offense.    An  information  will 

sustain  a  conviction  of  a  lower  oflPense  involved  in  that  charged. 

2.  :  :  AssAi^LT.  An  information  for  an  assault  with  in- 
tent to  commit  great  bodily  injury,  framed  under  section  176  of 
the  Criminal  Code,  will  sustain  a  conviction  for  an  assault  and 
battery,  when  the  information  discloses,  by  proper  averments, 
that  such  minor  offense  was  in  fact  included  In  the  commission 
of  the  one  charged. 

3.  :  .     Section  487  of  the  Criminal  Code  is  not  confined  in 

its  application  to  prosecutions  for  crimes  for  the  punishment  of 
which  the  statute  had  then  made  provision,  but  extends  as  well 
to  prosecutions  for  olfenses  subsequently  created. 

Under  said  section,  where  the  crime  charged  em- 


braces different  degrees, — that  is,  includes  one  or  more  lesser  of- 
fensses, — Ihe  accused,  when  justified  by  the  evidence,  may  be 
convicted  of  any  one  of  the  lesser  degrees  or  offenses. 

Error  to  the  district  court  for  Box  Butte  county. 
Tried  below  before  Kinkaid,  J.    Affirnied, 
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(?.  M.  Sullivan,  for  plaintiff  in  error: 

Under  a  charge  that  accused  committed  an  assault 
with  intent  to  inflict  great  bodily  injury  he  cannot  be  con- 
victed of  assault  and  battery.  {Smith  v.  State,  34  Neb. 
689;  State  v.  McDevitt,  29  N.  W.  Rep.  [la.]  461;  State  v. 
McAvoi/,  35  N.  W.  Rep.  [la.]  631;  Turner  v.  Munhgon,  50 
N.  W.  Rep.  [Mich.]  310;  Territory  v.  Dooleij,  1  Pac.  Rep. 
[Mont]  747;  State  v.  Mareks,  58  N.  W.  Rep.  [N.  Dak.]  25.) 

C  J.  Smyth,  Attorney  General,  and  W.  D.  Oldham,  Deputy 
Attorney  General,  for  the  state. 

References:  Murphey  v.  State,  43  Neb.  34;  State  v.  Oi^a- 
ham,  52  la.  720;  State  r.  Scheie,  52  la.  608;  State  v.  TVVttYe, 
45  la.  325;  ^Vhitner  v.  State,  46  Neb.  144. 

NORVAL,  J. 

The  essential  part  of  the  information  filed  by  the  county 
attorney  in  the  district  court  of  Box  Butte  county,  and 
upon  which  the  defendant  in  this  case  was  tried  and  con- 
victed, charged  "that  one  Coote  Mulloy,  on  the  11th  day 
of  January,  in  the  year  of  our  Lord  one  thousand  eight 
hundred  and  ninety-seven,  in  the  county  of  Box  Butte 
and  state  of  Nebraska,  in  and  upon  One  William  Mitchell, 
then  and  there  being,  unlawfully,  feh)niously,  and  pur- 
posely did  make  an  assault  on  the  said  William  Mitchell, 
and  did  strike,  beat,  and  wound  the  said  William  Mitch- 
ell, with  the  intent  of  him,  the  said  Coote  Mulloy,  to  in- 
flict a  great  bodily  injury  on  the  person  of  the  said  Will- 
iam Mitchell,  contrary,"  etc.  The  defendant  was  found 
guilty  of  an  assault  and  battery.  Motions  in  arrest  of 
judgment  and  for  a  neAV  trial  were  made  and  overruled, 
and  the  court  thereupon  sentenced  the  defendant  to  pay 
a  fine  of  |45  and  the  costs  of  prosecution.  He  has  brought 
the  case  to  this  court  for  review. 

The  court  below  instructed  the  jury  that  they  might 
find  the  defendant  guilty  of  assault  and  battery,  if  ju«ti- 
tied  by  the  evidence.    It  is  insisted  that  this  constituted 
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reversible  error,  for  the  alleged  reason  the  information 
is  insufficient  to  permit  the  conviction  of  the  defendant 
thereunder  of  the  offense  of  which  he  was  found  guilty. 
The  information  was  framed  under  section  17b  of  the 
Criminal  Code,  which  declares:  "That  if  any  pei*son  as- 
sault another  with  intent  to  inflict  a  great  bodily  in- 
Jury,  he  shall  be  punished,  on  conviction  thereof,  by  im- 
prisonment in  the  penitentiary  for  not  less  than  one  (1) 
year,  nor  more  than  five  (5)  years."  It  is  very  evident 
that  the  offense  for  which  punishment  is  provided  in  said 
section  necessarily  includes  a  simple  assault.  The  propo- 
sition is  too  plain  to  admit  of  discussion,  and  is  well  sus- 
tained by  the  authorities.  {Orion  x\  State,  4  Greene  [la.] 
J40;  linjant  i\  State,  41  Ark.  359;  Lewis  v.  State,  33  Ga,  131; 
People  t\  Wa7'ner,  53  Mich.  78;  State  v.  Gf'imes,  29  Mo.  App. 
470;  Guy  v.  State,  1  Kan.  448;  State  v,  Triplett,  52  Kan.  678; 
Stewart  v.  State,  5  O.  241.) 

But  it  is  strenuously  urged  that  the  offense  described 
in  said  section  176  does  not  comprehend  the  lesser  offense 
of  assault  and  battery,  and  h<*nce  the  conviction  of  such 
.  lesser  offense  w^as  unauthorized.  The  statute,  we  have 
seen,  embraces  a  simple  assault,  since  the  offense  pro- 
vided for  by  the  section  cannot  be  committed  where  no 
assault  has  been  made,  but  might  be  perpetrated  without 
a  battery.  While  the  section  quoted  does  not  necessarily 
comprehend  a  battery,  it  does  include  it  in  every  case 
where  the  assault  with  the  intent  to  commit  great  bodily 
injury  is  accompanied  by  a  battery.  This  must  be  so, 
else  there  could  be  no  conviction  of  the  offense  described 
in  the  section  of  the  Criminal  Code  under  consideration 
when  the  felonious  assault  is  accompanied  with,  or  fol- 
lowed by,  an  actual  battery.  It  will  be  observed  that  the 
information  before  us  charges  not  only  an  assault,  but  in 
express  terms  states  that  the  defendant  did  "strike,  beat, 
and  wound''  the  prosecuting  witness  in  the  commission 
of  the  felonious  assault.  The  offense  charged  is  within 
the  purview  of  the  statute,  and  it  is  a  well  recognized 
principle  of  law  that  an  information  for  a  higher  offense 
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will  support  a  conviction  of  a  lower  offense  embraced  in  a 
higher  one.  (Criminal  Code,  sec.  487;  Curry  v.  State,  4 
Neb.  545;  People  v.  Odell,  1  Dak.  197;  Tyra  v.  Common- 
wealth,  2  Met.  [Ky.]  1;  Holding  v.  State,  23  Tex.  App.  172; 
State  V.  Scheie,  52  la,  608;  People  v.  Prague,  72  Mich.  178.) 
The  crime  set  forth  in  the  information  is  one  of  a  higher 
grade  and  greater  enormity  than  the  crime  of  assault  and 
battery.  But  the  greater  includes  the  lesser.  As  the  in- 
formation contains  all  the  substantial  averments  neces- 
sary to  let  in  proof  of  an  assault  and  battery,  it  is  suflS- 
cient  to  sustain  a  conviction  of  that  offense. 

In  State  v,  Johnson,  58  O.  St.  417,  it  was  decided  that 
a  conviction  for  an  assault  and  battery  was  proper  under 
an  indictment  charging  an  injury  to  the  person  of  another, 
with  intent  to  maim  or  disfigure. 

In  State  v.  Klein,  53  Pac.  Kep.  [Wash.]  364,  ^t  was  held 
that  where  an  information  for  assault  with  a  deadly 
weapon  is  sufficient  to  charge  an  assault  and  battery,  a 
conviction  may  be  had  for  the  latter  offense. 

In  Fleming  i\  State,  18  So.  Rep.  [Ala.]  263,  the  indict- 
ment charged  a  felonious  assault,  and  it  was  ruled  that 
the  accused  could  be  convicted  thereunder  for  an  assault 
and  battery  with  a  weapon. 

In  State  i\  Keen,  10  Wash.  93,  it  was  decided  that  actual 
violence,  alleged  as  a  fact  in  an  information  for  assault 
with  intent  to  commit  rape,  will  justify  a  conviction  of 
assault  and  battery. 

Under  an  indictment  for  felonious  assault  it  has  been 
ruled  that  a  conviction  of  assault  and  battery  may  be 
had.  {Chacon  v.  Territory,  34  Pac.  Kep.  [N.  M.]  448;  Corky 
f.  State,  20  S.  E.  Kep.  [Ga.]  212.) 

Counsel  for  the  accused  cite  State  v.  McDerill,  69  la. 
549,  and  State  r.  ]\fcA  roy,  73  la.  557,  to  support  the  con- 
tention that  the  information  was  insufficient  to  sustain 
the  verdict  returned.  The  first  of  these  cases  is  to  the 
effect  that  the  offense  of  assault  and  battery  is  not  neces- 
sarily included  in  the  crime  of  assault  with  intent  to  com- 
mit rape.    In  that  case  the  court  refused  to  instruct  the 
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jury  that  they  might  find  the  defendant  guilty  of  an  as- 
sault and  battery.  But  that  offense  was  not  charged  in 
the  indictment,  nor  was  it  necessarily  included  in  the 
crime  therein  set  forth,  since  there  might  be  an  assault 
with  intent  to  commit  rape  without  an  assault  and  bat- 
tery. That  case  is  in  accord  with  our  views  herein.  Had 
it  been  charged  that  a  battery  was  committed  in  attempt- 
ing to  perpetrate  the  rape,  then  the  indictment  Avould 
have  stated  all  the  elements  essential  to  the  offense  of  as- 
sault and  battery  and  warranted  a  conviction  for  that 
offense.  This  is  the  effect  of  K/a/e  v,  McAvoy,  supra^  which 
was  a  prosecution  for  an  assault  Avith  intent  .to  commit 
rape,  the  opinion  in  the  case  containing  this  language: 
•**It  was  held  by  this  court  in  State  v,  (h'ahani,  52  la.  720, 
that  while  assault  and  battery  is  not  necessarily  included 
in  the  crime  of  assault  with  intent  to  commit  murder, 
still,  as  it  was  charged  in  the  indictment  that  the  assault 
Avas  accompanied  with  actual  violence  to  the  person  of  the 
one  assaulted,  the  defendant  was  properly  convicted  of 
assault  and  battery.  But  the  defendant  can  be  convicted 
of  an  offense  distinct  from  the  one  specifically  charged  in 
the  indictment  only  when  such  offense  is  an  essential  ele- 
ment of  that  charged,  or  when  it  is  shown  by  proper  aver- 
ment in  the  indictment  that  a  minor  offense  was  in  fact 
included  in  the  perpetration  of  the  one  charged.  The 
crime  of  assault  and  battery  is  not  necessarily  included  in 
an  assault  with  intent  to  commit  rape;  for  that  offense 
might  be  committed  without  doing  any  actual  violence  to 
the  person  of  the  one  assailed,  although  in  the  majority  of 
cases,  perhaps,  an  actual  battery  is  involved  in  the  com- 
mission of  the  offense.  To  justify  the  conviction  of  as- 
sault and  battery,  then,  on  an  indictment  charging  an 
assault  with  intent  to  commit  rape,  it  must  be  averred 
in  the  indictment  that  the  attempt  was  accompanied  by 
some  actual  violence  to  the  person  of  the  w^oman."  The 
information  in  the  case  at  bar  contains  all  averments  es- 
sential to  charge  the  offense  of  assault  and  battery,  and 
therefore  a  conviction  for  that  offense  was  permissible. 
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(State  V.  Hutchison,  64  N.  W.  Rep.  [la.]  610;  State  v.  Malo- 
my,  72  N.  W.  Rep.  [N.  Dak.]  927.) 

Turner  v.  Muskegon,  50  N.  W.  Rep.  [Mich.]  310,  cited 
by  counsel  for  defendant,  is  not  in  point  here.  There  the 
accused  was  charged  with  an  assault  with  intent  to  do 
great  bodily  harm,  and  he  was  convicted  of  an  assault 
and  battery.  The  prosecuting  attorney,  after  verdict, 
asked  leave  to  amend  the  information  by  inserting  ap- 
propriate language  charging  a  battery,  and  the  same  not 
having  been  granted,  a  mandamus  was  applied  for.  The 
writ  was  denied.  The  court,  in  its  opinion,  say:  "The 
offense  for  which  the  respondent  was  tried  is  a  statutory 
offense,  and  does  not  include  the  lesser  one  of  battery. 
There  is  no  charge  in  the  information  of  the  respondent 
having  committed  a  battery,  and  no  one  can  be  convicted 
of  an  offense  which  is  not  charged  in  the  information, 
where  the  elements  of  the  offense  are  not  embraced  in 
some  greater  offense  charged.  *  ♦  *  It  is  plain  that 
the  information  could  not  be  amended  so  as  to  include 
the  offense  for  which  the  jury  convicted  the  respondent. 
The  statute  allows  certain  amendments  to  be  made  before 
the  jury  are  sworn,  and  also  others  enumerated  after  ver- 
dict, but  an  amendment  o^f  this  nature  is  not  one  which 
the  statute  permits."  That  case  is  distinguishable  from 
the  one  at  bar,  in  that  the  information  therein  failed  to 
charge  a  battery,  while  all  the  elements  constituting  that 
offense  are  plainly  set  forth  in  the  information  before  us. 

State  i\  MarckSy  58  N.  W.  Rep.  [N.  Dak.]  25,  and  Ter- 
ritory  v.  Dooley,  1  Pac.  Rep.  [Mon.]  747,  to  some  extent 
sustain  the  position  for  which  contention  is  made  by  de- 
fendant's counsel,  but  we  decline  to  follow  in  the  direc- 
tion they  seemingly  point.  On  principle,  as  well  as  au- 
thority, the  conclusion  is  irresistible  that  the  information 
authorized  the  verdict  returned  by  the  jury. 

It  is  argued  that  the  offense  created  by  section  176  is 
a  new  and  independent  crime,  not  consisting  of  different 
degrees,  within  the  meaning  of  section  487  of  the  Crim- 
inal Code,  and  therefore  the  accused,  if  not  convicted  of 
18 
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the  specific  ojffense  charged,  must  be  acquitted.  It  is  true 
said  section  176  was  enacted  subsequent  to  the  balance 
of  the  Criminal  Code,  and  created  a  new  and  substantive 
offense  {Smith  v.  State^  34  Neb.  689);  but  it  does  not  follow 
that  the  provisions  of  said  section  487  of  the  Criminal 
Code  are  not  applicable  to  prosecutions  like  the  present 
one.  Said  section  provides:  "Upon  an  indictment  for 
an  offense  consisting  of  different  degi*ees  the  jury  may 
find  the  defendant  not  guilty  of  the  degi*ee  charged,  and 
guilty  of  any  degree  inferior  thereto,"  etc.  The  language 
quoted  does  not  by  any  fair  interpretation  limit  the  oper- 
ation of  the  section  to  the  prosecutions  instituted  for 
crimes  for  the  punishment  of  which  provision  at  the  time 
of  its  adoption  had  been  made  by  statute.  It  is  applica- 
ble to  an  indictment  or  information  for  any  offense  em- 
bracing different  degrees;  that  is,  where  the  greater  crime 
charged  includes  one  or  more  minor  offenses,  the  jury 
may  find  the  accused  guilty  of  any  minor  offense  em- 
braced in  the  one  charged  in  the  indictment  or  informa- 
tion. The  crime  described  in  section  176  consists  in  dif- 
ferent degrees,  within  the  purview  of  said  section  487. 
It  embraces  felonious  assault,  and  also  includes  assault 
and  battery,  when  it  is  alleged  and  proven  that  the  as- 
sault was  accompanied  by  a  battei-y.  The  felonious  as- 
sault described  in  the  information  comprehends  and  in- 
cludes not  only  the  lesser  offense  of  a  single  assault,  but 
assault  and  battery  as  well.  This  being  true,  the  district 
court  had  jurisdiction  under  the  information  filed  to  con- 
vict the  accused  of  assault  and  battery.  The  motion 
made  to  relieve  him  from  the  costs  made  in  that  court 
was  properly  denied. 

Affirmed. 
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Louis  Slobodisky  v.  Cara  E.  Curtis,  Intervener. 

Filed  March  8, 1899.    No.  10340, 

1.  Beview:  Jurisdiction  op  Supreme  Court.  The  filing  of  a  petition 
in  error  in  the  supreme  court  is  alone  insufficient  to  invest  juris- 
diction. It  is  indispensable  to  jurisdiction  that  there  should  be 
filed  with  the  petition  in  error,  and  within  the  time  fixed  by 
statute,  a  transcript  of  the  proceedings  of  the  district  court  con- 
taining the  final  judgment  sought  to  be  reviewed. 


:   Error:  Abandonment  of  Appeal.    Where  a  party  files  a 

petition  in  error  within  the  time  limited  by  the  law  for  the 
prosecution  of  error  proceeding,  he  thereby  abandons  the  ap- 
peal which  he  had  previously  docketed  in  the  case. 

:  Motion  for  New  Trial:   Dismissal.    The  mere  failure  to 


file  a  motion  for  a  new  trial  in  the  court  below  is  not  of  itself 
sufficient  reason  for  dismissing  a  petition  in  error  by  the  su- 
preme court. 

4.  :  :  Order  on  Clerk  of  Court.  The  ruling  of  the  dis- 
trict court  on  a  motion  to  require  its  clerk  to  pay  out  moneys 
in  his  hands  may  be  reviewed,  although  there  was  made  no  mo- 
tion for  a  new  trial. 

5.  Equitable  Assignment.     An  order  drawn  on  a  particular  fund  cre- 

ates an  equitable  assignment  thereof,  although  not  accepted  by 
the  drawee. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Dickinson,  J.  Heard  on  motion  to 
dismiss  petition  in  error  and  on  merits  of  the  case.  Mo- 
tion overruled.    Judgment  helmc  affirmed. 

Byron  O.  Btirhank,  for  plaintiff  in  error. 

George  W.  Doane  and  W.  O.  Doane,  contra. 

NORVAL,  J. 

A  submission  herein  was  first  take'H  on  the  motion  of 
Cara  E.  Curtis,  intervener,  to  dismiss  the  petition  in  error, 
which  was  overruled  without  the  filing  of  an  opinion,  and 
the  cause  has  been  submitted  on  the  merits.  We  will 
first  consider  the  questions  presented  by  the  motion  to 
dismiss. 
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Tlio  first  ground  of  the  motion  is  tliat  Louis  Slobcdisky 
fih  (1  in  June,  1898,  a  petition  in  error  in  tliis  court  upon 
the  same  record,  and  containing  the  same  assignments 
of  error,  and  tluit  he  siibsequ(»ntly  voluntarily  dismissed 
the  sanu».  The  former  error  procecnling  was  not  a  bar, 
for  the  reason  that  it  was  not  prosecuted  upon  the  record 
herein  filed.  In  fact  no  transcript  of  the  record  accom- 
panied, or  was  filed  with,  the  fii*st  petition  in  error;  there- 
fore, this  court  never  acquired  jurisdiction  over  the 
subject-matter.  This  is  the  plain  and  obvi(ms  import  of 
section  58(!  of  the  Code  of  Civil  PrcK-edure,  which  de- 
clares: "The  plaintiff  in  error  shall  file  with  his  petition  a 
transcript  of  the  proceedings  containing  the  final  judg- 
ment or  order  sought  to  be  reverd(*d,  vacated,  or  modi- 
fied." Of  this  section,  in  (ranicau  v,  Omnlia  Printing  Co., 
42  Neb.  847,  it  was  said:  "It  is  clear,  under  the  foregoing 
provision,  that  a  cause  cannot  be  docketed  in  this  court, 
either  on  appeal  or  error,  until  a  transcript  of  the  pro- 
ceedings in  the  trial  court  is  filed.  The  transcript  of  tlie 
record  is  the  foundation  of  the  proceeding  here,  and  until 
the  same  is  filed  this  court  acquiies  no  jurisdiction  to  hear 
and  determine  the  cause.  Until  tlu^  there  is  no  case  to 
review."  This  decision  is  in  line  Avith  the  prior  and  subse- 
quent adjudications  of  this  court  on  the  subject.  (Citt/ 
of  Brow  milk  v.  Middhion,  1  Neb.  10;  Ward  r.  Unnson,  40 
Neb.  695;  Baker  r.  Klo.^tcr,  41  Neb.  890;  Dane  County  Bank 
V.  Garrett,  48  Neb.  91(>;  Waehsmuth  r.  Ori^nit  Ins.  Co..  49 
Neb.  590;  Broekman  Commission  Co,  r.  ASV///f/,  52  Neb.  506.) 

The  second  ground  of  the  motion  is  equally  untenable 
as  the  one  just  noticed.  It  is  based  upon  the  fact  that 
the  present  cause  was  docketed  as  an  appeal.  It  is 
claimed  that  the  ap])eal  is  still  pending  and  undeter- 
mined, and  that  a  party  cannot  prosecute  both  error  and 
appeal  from  the  same  judgment  at  the  same  time.  The 
appeal  is  not  pending.  Before  the  final  submission  of 
the  case,  and  within  the  time  limited  by  law  for  prosecut- 
ing an  error  proceeding,  the  present  petition  in  error  was 
filed,  which  constituted  an  abandonment  of  the  appeal 
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and  an  election  to  proceed  in  error.  {Burke  v.-Cunning- 
ham,  42  Neb.  645;  Woahird  v.  Baird,  43  Neb.  310;  Monroe 
r.  livid ^  46  Neb.  316;  Beatrice  Paper  Co.  v.  Beloit  Iron 
IVo/A'-v,  46  Neb.  900;  ^haK  i\  Kohinson,  50  Neb.  403;  Chicago, 
B,  it  Q.  B,  Co,  V.  Cass  County,  51  Neb.  369;  Thomas  v. 
Churchill,  48  Neb.  266;  Childerson  v.  Chihkrson,  47  Neb. 
162.) 

Tlie  third  and  last  ground  of  the  motion  to  dismiss  is 
that  no  application  for  a  new  trial  was  filed  in  the  court 
below.  The  omission  in  that  respect  is  no  valid  cause 
for  dismissing  the  error  proceeding.  {Cheney  r.  Wagner, 
30  Neb.  262;  Qaughran  r.  Crosby,  33  Neb.  33;  Erck  r.  Omaha 
Nat.  Bank,  43  Neb.  613.)  The  reason  for  the  rule  is  that 
a  motion  for  a  new  trial  is  not  in  every  case  indispensa- 
ble to  a  review  in  the  appellate  court  There  are  many 
cases  in  which  one  or  more  questions  are  raised  by  the 
record  independent  of  a  motion  for  a  new  trial.  • 

Now  as  to  the  merits  of  the  controversy.  Louis  Slobo- 
dlsky brought  an  action  against  the  PIkbuIx  Insurance 
Company  of  Brooklyn  on  a  policy  of  fire  insurance  of 
§2,000.  Under  a  specific  instruction  of  the  district  court 
a  verdict  was  returned  against  the  plaintiff,  who  prose- 
cuted error  from  the  judgment  entered  thereon  dismiss- 
ing his  action.  On  review  this  court  rendered  a  judgment 
of  reversal  and  remanded  the  cause  for  a  new  trial.  After 
the  mandate  was  filed  in  the  court  below  the  action  was 
settled,  the  insurance  company  paying  the  clerk  of  that 
court,  for  the  use  and  benefit  of  Slobodisky,  the  sum  of 
f 2,700  and  the  costs.  Thereupon  Cara  E.  Curtis  filed  in 
said  court  a  claim  for  a  lien  upon  said  moneys  for  the 
sum  of  $610.66,  by  virtue  of  a  certain  lease  upon  lot  8, 
block  38,  in  the  city  of  Omaha,  and  recorded  in  the 
office  of  the  register  of  deeds  of  said  county,  wherein  is 
reserved  a  lien  upon  the  property  of  Slobodisky,  from 
which  the  fund  in  controversy  was  derived,  to  secure  the 
payment  of  rent  on  said  real  estate  of  Curtis;  also  by 
virtue  of  an  assignment  made  by  Slobodisky  to  secure 
unpaid  repts  out  of  the  moneys  in  dispute.    Jf otice  of  tlie 
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lien  was  fserved  upon  Slobodisky,  and  Cara  E.  Curtis  also 
filed  the  motion  asking  the  court  for  an  order  directing 
the  clerk  to  pay  her  the  sum  of  1610.60  from  the  moneys 
of  Slobodisky  in  his  hands.  A  hearing  was  had  upon 
said  motion,  and  the  order  sought  was  granted.  The  cor- 
rectness of  that  decision  is  assailed  by  Slobodisky. 

Counsel  for  Miss  Curtis,  the  intervener,  insists  that 
we  are  precluded  from  reviewing  the  order  for  which 
error  is  prosecuted,  since  no  motion  for  a  new  trial  was 
filed  in  the  court  below.  It  has  been  often  asserted  by 
this  court  that  a  motion  for  a  new  trial  is  essential  to  a 
revicAV  of  alleged  errors  occurring  upon  a  trial  of  a  cause. 
By  this  it  is  not  meant  that  a  motion  for  a  new  trial  must 
be  made  in  the  court  below  to  entitle  a  party  to  review 
any  case  by  petition  in  error,  although  language  in  some 
of  our  opinions  is  seemingly  in  conflict  with  this  state- 
ment. The  motion  is  indispensable  where  a  review  of 
alleged  errors  and  rulings  occurring  during  the  trial  is 
sought,  but  the  rule  has  not  been  extended  to  every  order 
or  decision.  Thus  it  has  been  held  that  no  motion  for  a 
new  trial  is  necessary  to  review  an  order  sustaining  a 
demurrer  to  a  pleading  (Ilai/H  v,  Mrrcicr,  22  Neb.  656; 
O^Donohiw  V.  Ilendrir,  13  Neb.  255;  Hvarhorough  v.  Myricky 
47  Neb.  794),  a  decision  on  a  motion  to  vacate  an  award 
(Graves  v,  ScovillCy  17  Neb.  593),  a  ruling  on  a  plea  in  abate- 
ment (liohauan  i\  ^tatc,  15  Neb.  209),  a  judgment  afl&rming 
or  reversing  in  an  error  proce^^ding  the  decision  of  an  in- 
ferior court  or  tribunal  {Nnrlorc  v.  Woodwar<l,  9  Neb.  502; 
Leach  v.  Sirtphoi,  11  Neb.  527;  Dryfus  v.  MoVuw,  Milhurn  d 
Stoddard  Co,,  43  Neb.  233;  Weifz  i\  Wood  Reaping  d  Mowing 
Machine  Co.,  49  Neb.  434),  or  an  order  dismissing  an  ap- 
peal (Claflin  V.  American  Xat.  Bank,  46  Neb.  884).  While 
llie  precise  question  of  practice  now  under  consideration 
has  never  been  passed  upon  by  this  court,  the  principle 
which  should  control  the  decision  thereof  is  not  new  to 
the  jurisprudence  of  this  state,  but  has  been  frequently 
recognized  and  applic^l.  In  many  cases  we  have  consid- 
ered the  rulings  of  the  district  CQurt   OD   motions  for 
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change  of  venue  and  for  continuances  where  the  order  was 
not  assigned  for  error  in  the  motion  for  a  new  trial,  and 
times  almost  w^ithout  number  this  court  has  reviewed 
decisions  upon  applications  to  discharge  attachments 
and  to  set  aside  the  sales  of  real  estate  in  the  absence  of 
a  motion  for  a  new  trial.  In  Claflin  v.  American  NaL 
Banky  46  Neb.  884,  it  was  said:  "It  is  undoubtedly  true 
that  rulings  which  properly  form  the  basis,  grounds,  or 
causes  for  a  new  trial  are  not  available  as  errors  in  the 
appellate  tribunal  unless  assigned  in  a  motion  for  a  new 
trial;  and  this  is  as  far  as  the  cases  cited  by  counsel  for 
defendant  in  error  go.  Rulings  which  do  not  pertain  to 
the  trial  in  such  a  sense  as  to  make  them  assignable  as 
causes  for  a  new  trial,  such  as  rulings  upon  demurrers, 
motions  addressed  to  pleadings,  and  motions  to  dismiss, 
need  not  be  called  to  the  attention  of  the  trial  court 
by  a  motion  for  a  new  trial,  to  make  them  available  in 
error  proceedings."  This  princii)le  should  be  applied  and 
extended  to  the  case  at  bar.  No  motion  for  a  new  trial 
was  essential  to  review  the  order  directing  the  clerk  of 
the  district  court  to  pay  out  moneys  held  by  him  for  the 
use  of  one  of  the  parties  litigant.  The  statute  does  not 
contemplate  that  an  application  for  a  new  trial  should 
be  made  to  the  court  below  to  entitle  the  appellate  court 
to  pass  upon  the  order  from  which  error  is  prosecuted. 

The  statute  of  the  state  of  California  relating  to  the 
subject  of  new  trials  is  substantially  the  same  as  our  own; 
and  in  Harper  v.  Hildreth,  99  Cal.  270,  the  court  observed  i 
"A  new  trial  is  defined  by  section  656  of  the  Code  of  Civil 
Procedure  to  be  ^a  re-examination  of  an  issue  of  fact  in 
the  same  court,  after  a  trial  and  decision;'  and  this  issue 
of  fact  is  defined  by  section  590  of  ttie  Code  of  Civil  Pro-* 
cedure  to  be  that  arising  upon  the  pleadings.  There  is  no 
authority  in  the  Code  for  the  new  trial  of  a  motion,  but 
if  after  the  decision  of  the  motion  it  is  desired  to  present 
any  new  facts  for  the  consideration  of  the  court,  the 
proper  practice  is  to  ask  for  leave  to  renew  the  motion. 
If  it  is  desired  to  review  the  action  of  the  court  upon  an 
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appeal,  it  is  sufficient  to  present  the  order  in  connection 
with  a  bill  of  exceptions  containing  the  matter  upon 
which  the  court  based  its  action.  A  motion  which  does 
not  ask  for  a  decision  upon  an  issue  of  fact  that  arises 
upon  the  pleadings  is  not  the  subject  of  a  new  trial,  and 
it  needs  little  reflection  to  see  that  if  every  motion  which 
is  made  in  the  courts  on  a  trial,  or  with  reference  to  an 
action,  could  be  followed  by  a  motion  for  a  new  trial  of 
such  motion,  the  case  itself  would  be  inextricably  in- 
volved in  the  determination  of  these  motions,  and  the 
final  judgment  in  the  action  indefinitely  postponed." 
This  doctrine  is  sound.  A  motion  for  a  new  trial  is  not 
necessary  to  save  the  ruling  of  the  trial  court  on  motions. 
{Parker  v.  Watigh,  34  Mo.  340;  Bruce  v.  Vogel,  38  Mo.  100; 
McDonald  v.  Cooper ^  32  Kan.  61;  Deere  v.  Eagle  Mfg.  Co., 
49  Neb.  385.) 

The  record  discloses  that  on  March  1,  1889,  Cara  E. 
Curtis  leased  in  writing  to  Slobodisky  lot  8,  block  38,  in 
the  city  of  Omaha,  for  a  period  of  twenty  years  from  and 
after  said  date,  at  the  annual  rental  for  the  first  five 
years  of  the  term  of  $400,  payable  monthly  in  advance. 
The  lease  provided  for  a  revaluation  at  the  expiration 
of  each  five  years  as  a  basis  for  ascertaining  the  amount 
of  rent,  conditioned,  however,  that  the  annual  rent  should 
not  be  less  than  $400.  The  lease  also  provided  that  the 
lessor  should  pay  all  taxes,  general  as  well  as  special, 
upon  the  lot  and  the  buildings  and  improvements  thereon, 
or  which  should  thereafter  be  erected  or  placed  thereon. 
It  was  also  stipulated  that  the  lessee,  as  security  for  the 
rents  and  the  performance  of  the  agreements  contained 
in  the  lease,  should  erect  and  complete  on  said  premises, 
without  mechanics'  liens,  a  dwelling-house,  which,  with 
other  improvements,  should  be  insured  in  some  company 
approved  by  the  lessor,  all  policies  to  be  drawn  requiring 
loss  to  be  paid  to  the  lessor  as  security  for  the  payment 
of  ground  rent,  taxes,  insurance,  and  all  other  dues  for 
which  provision  was  made  in  the  lease.    The  right  was 

r^senred  to  Blofeodisky  to  clet^miBe  tb?  \^9a^  ftt  tb^  ?«a 


Vol.58]       •     JANUARY  TERM,  1899.  217 


Slobodlsky  v.  Curt'ls. 


of  any  five-year  period  at  his  option.  It  was  further  pro- 
vided that  "the  whole  amount  of  ground  rent  reserved 
and  agreed  to  be  paid  for  said  above  described  premises, 
and  each  and  every  installment  thereof,  and  all  delin- 
quent taxes,  duties,  assessments,  and  insurance,  ♦  ♦  ♦ 
with  interest  thereon  at  ten  per  cent  per  annum  after 
due,  shall  be,  and  is  hereby  declared  to  be,  a  valid  and 
first  lien  upon  any  and  all  buildings  and  improvements 
on  said  premises,  or  that  may  at  any  time  be  erected  or 
put  on  said  premises  by  said  lessee,  and  upon  the  rents 
thereon,  and  upon  his  interest  in  this  lease  and  the  prem- 
ises hereby  demised."  The  other  provisions  of  the  lease 
need  not  be  mentioned.  Slobodisky  entered  into  posses- 
sion of  the  lot  under  the  lease,  and  erected  a  dwelling 
thereon  40  feet  wide  by  60  feet  long,  with  an  ell  16  feet 
in  width  and  30  feet  in  length,  all  three  stories  in  height. 
This  building  was  covered  by  the  policy  of  insurance 
made  the  basis  of  the  original  action.  The  building,  dur- 
ing the  life  of  the  policy,  was  injured  or  destroyed  by  fire, 
and  the  $2,700  already  mentioned  was  paid  to  the  clerk 
of  the  court  below  in  isettlement  of  the  damages.  On 
April  6,  1893,  Slobodisky  gave  an  order  on  the  insurance 
company  for  $450,  as  payment  of  ground  rent,  which  was 
not  accepted  by  the  latter.  It  is  under  and  by  virtue  of 
this  order,  and  the  provisions  and  stipulations  contained 
in  the  lease,  that  Curtis  claims  a  lien  on  the  funds,  or 
money,  paid  by  the  insurance  company  into  court.  The 
order  in  question  was  given  subsequent  to  the  fire,  and 
being  by  its  terms  payable  out  of  the  moneys  due  on  the 
policy,  constituted  an  equitable  assignment  of  the  amount 
of  the  fund  specified  in  the  order,  although  the  order  was 
never  accepted  by  the  insurance  company.  (2  Am.  & 
Eng.  Ency.  Law  [2d  ed.]  1059;  Scholhnier  v.  Schoendelefiy 
78  la.  426;  Kcsmith  v.  Drum.  8  W.  &  S.  [Pa.]  9;  Tripp  v. 
Broinicll,  12  Cush.  [JIass.]  376;  Foss  v.  Loioell  Five  Cents 
Savings  Bank,  111  Mass.  287.)  The  amount  collected  by 
this  order,  with  interest  thereon,  represents  the  exact 
sum  which  the  cpurt  b^low  directetl  it^  9lCTk  to  pay  Mi8« 
Cwtts, 
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It  is  strenuously  insisted  by  counsel  for  Slobodisky 
that  Miss  Curtis  took  possession  of  the  demised  premises 
and  converted  to  her  own  use  improvements  placed 
thereon  by  him  and  of  a  value  largely  in  excess  of  the 
fund  in  dispute.  It  is  uncontradicted  that  she  conveyed 
the  lot,  or  her  interest  therein,  to  J.  Ralston  Grant,  and 
this  transfer  is  relied  upon  as  constituting  the  act  of  con- 
version. Prior  to  the  execution  of  such  conveyance  a 
mechanic's  lien  against  the  property  was  filed,  a  decree 
of  foreclosure  thereof  had  been  entered  against  Slobo- 
disky, and  his  interest  in  the  premises  had  been  sold 
thereunder  to  satisfy  such  lien.  It  is  true  the  sale  had  not 
then  been  confirmed,  but  was  subsequently  approved,  and 
a  deed  ordered  to  the  purchaser,  which  wiped  out  all  of 
Slobodisky's  interest  in  the  property  from  the  date  of 
the  sale,  since  the  confirmation  related  back  to  that  time. 
Moreover,  the  evidence  adduced  on  the  hearing  tended 
strongly  to  prove  that  plaintiff  had  forfeited  the  lease 
and  the  improvements  by  violating  the  terms  of  the  lease 
and  by  abandoning  the  demised  premises.  The  district 
court  rightfully  refused  to  perniit  Slobodisky  to  set  off 
against  the  fund  in  controversy  the  damages  he  claimed 
to  have  sustained  by  reason  of  the  alleged  conversion  of 
the  improvements.    The  order  is 

Affirmed. 


Eugene  O'Neill  v.  Nellie  C.  Flood. 

,  68    8181 

|f58  48s|  Filed  March  8, 1899.    No.  9130. 

*5}     ,2  j^  Beview:  Abstract  of  Record.    In  a  cause  submitted  under  section 

1  of  rule  2  of  the  supreme  court  on  an  agreed  printed  abstract 
the  court  will  not  look  beyond  the  abstract,  and  unless  error 
affirmatively  a])pears  therefrom  the  judgment  below  will  be 
affirmed. 

2,  :   .     Where  a  cause  broug-ht  to  this  court  on  error  is 

submitted  under  section  X  of  rule  2,  the  printed  abstract  must 
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include  the  petition  in  error,  or  an  abstract  of  the  assignments 
of  error  therein  contained,  and  a  failure  in  that  regard  will  work 
an  affirmance  of  the  judgment. 

Error  from  the  district  court    of    Douglas  county. 
Tried  below  before  Scott,  J.    Affirmed, 

O.  W.  Doaney  W.  O.  Doarw,  and  J.  J.  Boucher^  for  plaintiff 
in  error. 

Lee  Uvlsley  and  George  W.  Shields^  for  defendant  in 
error. 

Nelson  H.  Tuunicliffy  Elmer  E.  Thomas,  and  James  P. 
English,  for  heirs  of  Isabella  O'Neill,  deceased. 

NORVAL,  J. 

This  is  an  error  proceeding  to  review  the  judgment  of 
the  district  court  of  Douglas  county.  The  cause  was  sub- 
mitted to  this  court  under  section  1  of  rule  2,  providing, 
inter  alia,  for  the  submission  of  a  cause  at  any  time  upon 
w^ritten  stipulation  of  the  parties  on  printed  briefs,  ac- 
companied by,  or  containing,  an  agreed  printed  abstract 
of  the  record  in  the  cause  upon  which  the  case  is  to  be 
determined.  The  transcript  of  pleadings  and  proceedings 
as  certified  by  the  clerk  of  the  court  below  only  has  been 
printed,  which  the.  parties  stipulated  is  a  true  and  cor- 
rect printed  abstract  of  the  record  in  the  cause.  Neither 
the  assignments  of  error  nor  an  abstract  thereof  has  been 
printed,  which  is  a  non-compliance  with  said  section  of 
the  rule.  The  rule  contemplates  and  requires  more  than 
the  printing  of  an  agreed  abstrac":  of  th^  transcript  lodged 
in  this  court.  There  must  be  printed  an  agreed  abstract 
of  the  record;  which  means  the  record  in  this  court,  and, 
in  a  case  t)rought  here  for  review  on  error,  includes  the 
petition  in'  error.  Such  pleading  is  an  essential  part  of 
the  record.  It  is  well  settled  bj'  repeated  adjudications 
that  where  a  cause  is  submitted  under  said  section  of  rule 
2  the  court  will  not  look  beyond  the  abstract;  that  is, 
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Ihe  abstract  must  be  so  complete  in  itself  as  to  require 
no  examination  of  the  record  to  determine  the  questions 
sought  to  be  presentcnl.  {CloHmn  v.  Roman,  50  Neb.  323; 
yorth  Platte  Watcr-Worka  Co.  v.  Citj/  of  Xorth  Platte,  50 
Neb.  853;  Home  Fire  Inn,  Co.  v.  I^koumal,  51  Neb.  (>55; 
Wheeler  i\  Parker^  51  Neb.  847;  Hheirell  r.  Citjf  of  Xebraskn 
City,  52  Neb.  138;  Zink  r.  Wenterrelt,  52  Neb.  90;  (irand 
Lodge  A,  (),  U.  W.  r.  Ilif/j/ins,  55  Neb.  741.)  It  logically  fol- 
lows from  the  foregoing  cases  that  we  cannot  examine 
the  petition  in  error,  and  as  neitlier  it  nor  an  abstract  of 
the  assignments  of  error  therein  contained  has  been 
printed,  no  question  is  presented  for  review.  The  judg- 
ment is  accordingly 

Affirmed. 


Meyer,  Banxehman  &  Company  v.  William  G.  Keefer 

ET  AL. 

Filed  March  8, 1899.    No.  8768. 

Attachment  of  Mortgag^ed  Chattels:  Validity:  Parties.  A  mort- 
gagee of  chattels  u])on  which  an  order  of  attachment  has  been 
levied  cannot  question  the  existence  of  the  grounds  for  the  issu- 
ance of  the  writ.  To  the  attachment  debtor  alone  belongs  that 
right. 

Error  from  the  district  court  of  Cass  county.  Tried 
below  before  Ramsey,  J.    Reversed. 

John  P.  Maule,  for  phiintiffs  in  error* 

A.  N.  Sullivan,  contra. 

Norval,  J. 

Meyer,  Bannernian  &  Co.  commenced  an  action  in  the 
county  court  of  Cass  county,  aided  by  attachnu^nt,  to  re- 
cover from  William  O.  Keef(»r  the  sum  of  |817.83  for 
goo4s  allegecl  to  bay^  been  sold  aocl  (leliv^r^d,    TU^  «'W' 
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davit  for  attachment  sets  forth  several  of  the  statutory 
grounds  for  the  issuance  of  the  writ,  a  proper  bond  was 
filed  by  the  plaintiffs,  an  order  of  attachment  was  issued, 
and  property  of  the  defendant  was  seized  thereunder. 
Subsequently  he  filed  a  motion  to  dissolve  the  attach- 
ment for  the  reason  the  allegations  contained  in  the  affi- 
davit for  attachment  are  untrue,  and  because  said  affi- 
davit is  defective  and  deficient,  in  that  it  omitted  to  state 
any  specific  act  upon  which  the  charges  are  based.  This 
motion  was  heard  and  overruled  by  the  court.  Subse- 
quently the  First  National  Bank  of  Plattsmouth  and 
Nancy  J.  Keefer  were  permitted  to  intervene  in  the  cause 
and,  as  mortgagees  in  possession  of  the  property  when 
the  w^rit  was  levied,  they  moved  to  dissolve  the  attach- 
ment for  the  reason  that  the  averments  in  the  affidavit 
upon  which  the  attachment  was  sued  were  untrue. 
This  motion  was  sustained  by  the  county  court,  the  at- 
tachment dissolved,  and  the  attached  property  was  or- 
dered to  be  restored  to  the  bank  and  Nancy  J.  Keefer. 
The  plaintiffs  prosecuted  a  petition  in  error  to  the  dis- 
trict court,  where  the  action  of  the  county  court  was  af- 
firmed, and  by  appropriate  proceeding  they  bring  the 
record  here  for  review. 

It  is  argued  that  the  county  court  erred  in  allowing 
the  bank  and  Nancy  J.  Keefer  to  intervene.  In  our  view 
it  is  unnecessary  to  consider  this  question  or  venture  an 
opinion  thereon.  It  is  obvious  that  they  Irad  no  right 
to  move  for  a  dissolution  of  the  attachment,  and  the  sus- 
taining of  their  motion  was  clearly  erroneous.  (Rudolf 
V.  McDonald,  6  Neb.  163;  Deere  v.  Eagle  Mfg.  Co,,  49  Neb. 
385;  Ward  v.  Hmmrd,  12  O.  St.  158;  First  Nat  Bank  of 
Madison  v.  Oreentrood,  79  Wis.  269;  1  Shinn,  Attachment 
&  Garnishment  sec.  350.)  The  debtor  alone  had  the  right 
to  assail  the  attachment  on  the  ground  that  the  affidavit 
on  w^hich  the  writ  issued  was  untrue.  The  interveners 
might  have  replevied  the  property  or  sued  for  the  con- 
version thereof,  but  they  cannot  be  heard  to  question 
the  existence  of  plaintiffs'  alleged  grounds  for  attach- 
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ment  The  judgment  of  the  district  court  affirming  the 
order  of  the  county  court  dissolving  the  attachment  is 
leversed  and  the  attachment  is  reinstated. 


Reversed. 


I  68    8221 

'gg  2881      George  V.  Brown,  appellee,  v.  IMary  A.  Johnson  et 
-?i-j5?l  al.,  appellees,  and  (''lark  &  leonard  investment 

Company,  appellant. 

Filed  March  8, 1899.    No.  87C7. 

1.  Bevlew:  Ruling  ox  Motion:  Transcript.  The  appellate  court  can- 
not consider  a  ruling  made  by  the  court  below  on  a  motion, 
where  such  motion  is  not  included  in  the  transcript. 

•  2.  Mortgage  Foreclosures:  Dfxree:  Deficiency  Judgment.  In  a  suit 
to  foreclose  a  real  estate  mortgage  the  failure  of  the  court  in 
rendering  its  decree  of  foreclosure  to  determine  the  issue  ten- 
dered as  to  the  liability  of  one  of  the  defendants  for  a  deficiency 
judgment  does  render  the  decree  interlocutory,  or  erroneous, 
or  invalidate  the  sale  made  thereunder. 

The  liability  for  a  judgment  in  deficiency 


may  be  litigated  after  the  coming  in  of  the  report  of  sale. 

Appioal  from  the  district  court  of  Lancaster  county. 
Heard  behjw  before  Uolmes,  J.    Affirmed. 

S.  L.  Oeisfhanify  for  appellant 

Abbott,  Selkck  d  Imiw,  contra. 

NORVAL,  J. 

This  is  an  appeal  by  the  Clark  &  Leonard  Investment 
Company  from  an  order  confirming  the  sale  of  real  efetate 
made  under  a  decree  of  foreclosure.  The  suit  was  insti- 
tuted by  George  V.  Brown  to  foreclose  a  real  estate  mort- 
gage executed  by  Mary  A.  Johnson  and  Peter  L  Johnson 
to  the  Clark  &  Leonard  Investment  Company  to  secure 
the  payment  of  |700  and  Intercast,  and  by  the*  mortgiigee 
assigned  to  plaintiff.     The  Johnsons,  John  H.  McClay, 
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Hiram  D.  Upton,  and  the  mortgagee  were  made  defend- 
ants. The'issue  tendered  to  the  investment  company  by 
the  petition  of  plaintiff  was  based  upon  the  alleged  con- 
tract of  guaranty  by  it  of  the  payment  and  collection  of 
the  mortgage  debt.  The  prayer  of  the  petition  include<l 
a  demand  for  a  deficiency  judgment  against  the  mort- 
gagee and  the  Johnsons.  On  November  9,  1895,  the  in- 
vestment company  filed  a  motion  for  security  for  costs 
on  the  ground  that,  plaintiflf  was  a  non-resident  of  the 
state.  Separate  demurrers  were  interposed  to  the  peti- 
tion by  McClay  and  the  Johnsons,  which  the  court  over- 
ruled on  December  16,  1895.  Two  days  later,  and  while 
said  motion  for  security  for  costs  was  on  file  and  undeter- 
mined, the  defendants  were  adjudged  in  default  and  a 
decree  of  foreclosure  was  entered  for  the  amount  found 
due,  and  it  was  further  adjudged  that  the  investment 
company  was  liable  to  the  plaintiflf  for  whatever  defi- 
ciency might  exist  after  the  sale  of  the  mortgaged 
premises.  On  Februai*y  5,  1890,  an  order  of  sale  was  is- 
sued on  the  decree,  and  on  the  same  day  the  investment 
company  moved  for  a  vacation  of  said  decree,  because 
the  same  was  irregularly  and  prematurely  entered  upon 
the  pretended  default  of  said  moving  defendant  while  in 
fact  it  was  not  in  default,  and  the  motion  for  security 
for  costs  was  pending  and  undetermined  and  before  the 
cause  stood  for  trial.  Upon  the  hearing  of  this  motion 
the  decree  was  vacated  and  set  aside,  so  far  as  the  same 
affected  the  investment  company  only,  and  an  applica- 
tion to  recall  the  order  of  sale  herein  was  denied.  The 
property  was  sold  by  the  sheriff  under  the  deci'ee,  and  the 
investment  company  moved  the  vacation  of  the  sale  for 
the  following  reasons:  (1.)  The  court  erred  in  overruling 
the  motion  of  the  defendant  to  vacate  the  decree.  (2.)  The 
court  erred  in  denying  the  motion  to  recall  the  order  of 
sale.  (3.)  The  decree  as  modified  by  the  court  did  not 
settle  all  the  issues  in  the  case.  (4.)  The  court  had  no  ju- 
risdiction to  sell  the  property  under  the  decree.  (5.)  The 
decree  was  prematurely  entercMl  without  the  knowledge 
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or  consent  of  the  investment  company.  These  objections 
were  overruled,  and  the  sale  was  approved  and* confirmed. 
It  is  from  this  order  that  the  present  appeal  is  prose- 
cuted. 

The  first  ground  of  the  motion  is  not  well  taken,  since 
the  record  shows  beyond  dispute  that  the  decree  of  fore- 
closure was  vacated  as  to  the  investment  company  for 
the  reason  assigned  in  the  fifth  objection  to  the  confirma- 
tion of  the  sale,  namely,  that  the  decree  was  prematurely 
entered  against  it.  The  journal  entry  of  the  proceedings 
below  recites  that  the  court  declined  to  sustain  the  ap- 
plication to  recall  the  order  of  sale;  but  the  second  ob- 
jection to  the  sale  relating  to  that  matter  cannot  be  con- 
sidered for  the  obvious  reason  no  copy  of  the  application 
or  motion  is  contained  in  the  transcript  filed  in  this  court. 
{Ooldsndth  v.  Wix,  43  Neb.  573;  Ball  v.  Nelson,  45  Neb.  205; 
Lewis  Investment  Co.  v.  Boyd,  48  Neb.  604.)  Although  the 
decree  as  modified  did  not  determine  all  the  issues  in- 
volved, it  did  adjudicate  and  pass  upon  every  issue  raised 
as  to  all  the  defendants  other  than  the  investment  com- 
pany, and  as  to  it,  all  matters  save  and  except  as  to  its 
liability  for  any  deficiency  remaining  after  the  sale  of 
the  mortgaged  property,  and  possibly  the  right  of  re- 
demption, the  determination  of  which  questions  could  in 
no  manner,  as  to  the  other  defendants,  affect  the  validity 
of  the  decree  or  the  order  of  the  sale  of  the  premises  to 
satisfy  the  mortgage  debt.  The  litigation  of  the  liability 
for  a  deficiency  could  be  as  appropriately  and  satisfac- 
torily carried  on,  and  the  question  adjudicated,  after  the 
sale,  as  prior  to  the  rendition  of  the  decree.  The  usual 
and  better  practice  is  not  to  determine  the  liability  of 
a  defendant  in  a  foreclosure  for  a  deficiency  judgment 
until  after  the  report  of  the  sale,  when,  for  the  first  time, 
it  can  be  definitely  ascertained  that  a  deficiency  actually 
exists.  The  contention  is  not  well  founded  that  the  effect 
of  the  order  of  modification  was  to  leave  the  previous  de- 
cree of  foreclosure  an  interlocutory  order  upon  which 
no  valid  sale  could  be  made.    The  sole  effect  of  the  sub- 
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sequent  order,  and  it  in  express  terms  so  provides,  was 
to  vacate  the  decree  as  to  the  investment  company  alone. 
The  other  defendants  were  not  interested  or  concerned 
in  the  questions  tendered  it;  therefore,  as  to  the  prtncipal 
defendants,  the  original  decree  remained  intact  and  was 
final  and  enforceable,  and  not  interlocutory  merely.  The 
plaintiff  might  have  omitted  to  make  the  investment  com- 
pany a  party  defendant,  or  dismiss  the  suit  as  to  it,  and 
in  neither  event  could  it  be  successfully  asserted  that 
the  decree  was  not  final  and  conclusive  as  to  the  other 
parties.  The  validity  of  the  decree,  or  its  finality  as  to 
them,  is  not  affected  by  the  fact  that  the  issue  or  issues 
tendered  to  the  investment  company  remain  undeter- 
mined. It  had  no  right  to  have  the  same  litigated  and 
adjudicated  before  a  decree  of  foreclosure  could  be  en- 
tered in  the  case.  No  rights  of  the  investment  company 
have  been  determined,  taken  away,  or  injuriously  af- 
fected by  the  decree  as  modified.  The  order  confirming 
the  sale  must  be 

Affirmed. 


George  Knights  v.  State  of  Nebraska. 

Piled  March  8, 1899.    No.  10561.  Sf  ^ 

68  225| 
Criminal  Iiaw:  iNSXBUcrrioNs:  Assuming  Facts.  In  the  trial  of  a  ^l  279! 
criminnl  case  the  court  is  not  ordinarily  justified  in  assuming 
the  existence  of  any  material  fact  put  in  'ssue  by  the  plea  of  not 
guilty;  but  there  is  not  an  assumption  pf  any  fact  in  an  instruc- 
tion plainly  professing  to  be  a  mere  statement  of  the  material 
averments  of  the  information. 

Insanity:  Burden  of  Proof.    In  a  criminal  prose- 


cution it  is  reversible  error  to  instruct  the  jury  upon  the  ques- 
tion of  insanity  that  the  burden  of  proof  shifts  from  the  pris- 
oner to  the  state  during  the  progress  of  the  trial. 

But  the  court  in  its  charge  may  properly 


say  that  when  the  presumption  of  sanity  encounters  opposing 
proof  the  burden  is  upon  the  state  to  satisfy  the  jury,  by  evi- 
dence beyond  a  reasonable  doubt,  that  the  accused  was  sane  at 
the  time  he  committed  the  alleged  criminal  act. 

19 
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:  :  .    One  suffering  under  a  defect  of  reason  to 

such  an  extent  that  he  was  incapable  of  distinguishing  between 
right  and  wrong  with  respect  to  a  particular  act  is  not  amena- 
ble to  the  laws  against  crime  for  having  comnaitted  such  act. 

And  it  is  prejudicially  erroneous  to  inform 


the.  jury  in  a  criminal  case,  where  the  defense  is  insanity,  that 
want  of  capacity  on  the  part  of  the  prisoner  to  understand  the 
nature  of  the  act  in  question,  at  the  time  of  its  commission,  is 
necessary  to  render  him  irresponsible. 

6, :    Counsel  for  State.    Whether  the  court  might  properly 

permit  private  counsel  in  a  criminal  case  to  make  an  argument 
,to  the  jury  on  behalf  of  the  state  when  such  counsel  did  not 
appear  in  his  professional  character  until  the  evidence  was 
closed,  quwre, 

7.  :    Evidence  of  Ownership.    It  is  competent  to  prove  the 

ownership  of  a  store  building  by  parol  evidence  when  it  does  not 
appear  that  such  building  is  real  estate. 

Evidence  of  Other  Crimes.  Where  a  person  is  charged  with 


the  commission  of  a  specific  crime,  testimony  may  be  received 
of  other  similar  acts,  committed  about  the  same  time,  for  the 
purpose  only  of  establishing  the  criminal  intent  of  the  accused. 

9.  Arson:  Insurance:  Evidence  of  Contract.  On  the  trial  of  a  per- 
son informed  against  for  burning  property  with  intent  to  preju- 
dice an  insurance  company,  where  the  accused  refuses  to  pro- 
duce the  policies  of  insurance,  secondary  evidence  is  competent 
to  show  the  contents  of  the  policies,  that  they  were  made  out 
and  delivered  by  an  authorized  agent  of  the  companies,  and  that 
defendant  was  claiming  indemnity  under  them. 

Error  to  the  district  court  for  Washington  county. 
Tried  below  before  Powell,  J.    Reversed. 

Duffie  d  Van  Dusen  and  Jesse  T.  Davis,  for  plaintiff  in 
error. 

C.  J.  Smyth,  'Attorney  General,  and  W.  D.  Oldhaniy 
Deputy  Attorney  General,  for  the  state. 

y  Sullivan,  J. 

In  the  district  court  of  Washington  county  George 
Knights  was  convicted  of  the  crime  of  arson  and  sen- 
tenced to  imprisonment  in  the  penitentiary  for  a  term 
of  twelve  years.     The   first   count    of   the   information 
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charged  the  burning  of  an  insured  stock  of  merchandise 
owned  by  the  defendant,  and  the  second  charged  the 
burning  of  a  leased  store  building  in  which  the  property 
was  kept.  The  jury  found  in  favor  of  the  state  upon  both 
counts.  ^ 

Exception  was  taken  to  the  fifth  instruction  on  the 
theory  that  it  assumes  that  the  merchandise  in  question 
was  insured  and  that  the  insurer  was  a  corporation. 
This  paragraph  of  the  charge  plainly  professes  to  be  a 
statement  of  the  facts  necessary  to  be  established  to  war- 
rant a  conviction;  and  it  setnns  to  us  that  neither  a  cas- 
ual nor  critical  reading  of  it  could  possibly  lead  a  person 
of  average  intelligence  to  suppose  that  the  existence  of 
any  essential  fact  was  assumed  by  the  court.  Doubtless 
a  more  perspicuous  presentation  of  the  issues  might  have 
been  made;  but  the  thought  of  the  instruction  is  evident 
and  the  language  sufficiently  apt. 

In  relation  to  the  defense  of  insanity,  upon  which  the 
prisoner  relied,  the  court  said  to  the  jury  in  the  twelfth 
instruction:  "You  are  instructed  that  the  law  presumes 
that  every  person  is  sane,  and  it  is  not  necessary  for  the 
state  to  introduce  evidence  of  sanity  in  the  first  instance. 
When,  however,  any  evidence  has  been  introduced  tend- 
ing to  prove  insanity  of  an  accused,  the  burden  is  then 
upon  the  state  to  establish  the  fact  of  the  accused's  san- 
ity, the  same  as  any  other  material  fact  to  be  established 
by  the  state  to  warrant  a  conviction.  If  the  testimony 
introduced  in  this  case  tending  to  prove  that  the  d(?fend- 
ant  was  insane  at  the  time  of  the  alleged  burning  de- 
scribed in  the  information  raises  in  your  mind  a  rea- 
sonable doubt  of  his  sanity,  at  the  time  of  the  alleged 
burning,  then  your  verdict  should  be  acquittal."  It  is 
contended  that  this  instruction  gave  the  jury  to  under- 
stand that  the  burden  of  establishing  his  insanity  rested 
upon  the  defendant  up  to  a  certain  point  in  the  trial,  and 
was  then  shifted  from  him  to  the  state.  Snider  v.  State,  5fi 
Neb.  309,  is  cited  as  authoritj^  for  this  contention.  What- 
ever may  be  said  of  the  meaning  of  the  instruction  con- 
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sidered  in  the  Snider  Case,  there  can  be  no  room  to  doubt 
that  the  court,  in  the  instruction  now  under  consider- 
ation, stated  the  correct  doctrine  in  unmistakable  terms. 
In  this  case  the  jury  were  informed  that  the  law  pre- 
sumes sanity,  but  that  when  the  defendant  produced  evi- 
dence tending  to  prove  insanity,  the  state  was  charged 
with  a  burden  which  did  not  previously  rest  upon  it. 
The  court  did  not  say,  nor  imply,  that  the  burden  of  prov- 
ing insanity  was  ever  on  the  accused,  or  that  there  was 
a  shifting  of  the  burden  from  him  to  the  state.  The  sub- 
stance of  what  the  court  did  nay  was,  that  when  the  legal 
presumption  of  sanity  encountered  opposing  evidence, 
the  law  then,  for  the  first  time,  imposed  on  the  state  the 
onus  of  showing  the  prisoner's  sanity  by  the  proper  mea- 
sure of  proof. 

The  thirteenth  instruction  was  also  excepted  to,  and 
its  correctness  is  now  vigorously  challenged.  It  is  as 
follows:  *'You  are  instructed  that  insanity  which  renders 
a  person  irresponsible  for  an  act  is  such  a  diseased  con- 
dition of  the  mind  as  renders  the  person  incapable  of  un- 
derstanding the  nature  of  such  act  and  incapable  of  dis- 
tinguishing between  right  and  wrong  with  respect  to 
such  act.  So  in  this  case,  if  the  evidence  introduced  tend- 
ing to  show  that  the  defendant  was  at  the  time  of  the 
fire  incapable  of  understanding  and  knowing  what  he 
was  doing,  and  that  at  such  time  he  could  not  distinguish 
between  right  and  wrong,  raises  in  your  mind  a  reason- 
able doubt  of  the  defendant's  sanity  at  the  time  of  such 
fire,  then  you  should  acquit  him."  By  this  instruction 
the  jury  were  plainly  told  that  they  might  acquit  the  de- 
fendant, on  the  ground  of  insanity,  only  in  case  (1)  he 
was  at  the  time  of  the  fire  incapable  of  understanding 
the  nature  of  his  act,  and  (2)  that  he  was  at  the  same 
time  incapable  of  distinguishing  between  right  and 
wrong  with  respect  to  that  act.  Such  is  not  the  law,  and 
the  giving  of  this  instruction  w^as  an  error  fatal  to  the 
conviction.  Ordinarily,  insane  persons  comprehend  the 
nature  of  their  acts.     When  they  take  life  or  destroy 
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property  they  usually  know  what  they  are  doing,  and 
often  choose  means  singularly  fitted  to  accomplish  the 
end  in  view.  The  jury  in  this  case  may  have  believed 
that  the  defendant  applied  a  lighted  match  to  the  prop- 
erty in  question  understanding  well  that  combustion 
would  follow  and  that  the  store  building  and  its  contents 
would  be  reduced  to  ashes,  and  they  may  have  refused, 
for  that  reason,  to  acquit  him,  although  reasonably  doubt- 
ing his  capacity  to  distinguish  between  right  and  wrong 
with  respect  to  the  act  In  the  answer  of  the  English 
judges  to  the  questions  propounded  by  the  House  of 
Lords,  as  a  result  of  the  acquittal  of  McNaghten  for  the 
killing  of  Drummond  {McNaghten^s  Case,  10  CI.  &  Fin. 
[Eng.]  200),  Chief  Justice  Tindal,  speaking  for  him- 
self and  his  associates,  among  other  things,  said  that 
there  is  no  criminal  responsibility  where,  "at  the 
time  of  the  committing  of  the  act,  thp  party  accused 
was  laboring  under  such  a  defect  of  reason,  from 
disease  of  the  mind,  as  not  to  know  the  nature  and 
quality  of  the  act  he  was  doing;  or  if  he  did  know 
it,  that  he  did  not  know  he  was  doing  what  was 
wrong."  The  rule  thus  announced  has  been,  since  1843, 
the  unquestioned  law  in  England,  and  it  is  now  the  gen- 
erally accepted  doctrine  of  the  American  courts.  It  was 
recognized  by  this  court  in  Wright  v.  PeoplCy  4  Neb.  407, 
and  has  been  since  frequently  approved.  {Hawe  v.  State, 
11  Neb.  537;  Hart  v.  State,  14  Neb.  572;  Thurman  v.  State, 
32  Neb.  224.)  In  Eatoe  v.  State  it  was  said:  "And  where 
an  individual  lacks  the  mental  capacity  to  distinguish 
right  from  wrong,  in  reference  to  the  particular  act  com- 
plained of,  the  law  will  not  hold  him  responsible." 

Another  assignment  of  error  earnestly  pressed  upon 
our  attention  relates  to  the  action  of  the  court  in  permit- 
ling  W.  S.  Cook,  Esq.,  a  member  of  the  Washington 
county  bar,  to  make  the  opening  argument  for  the  state. 
We  gather  from  the  record  that  Messrs.  Frick  &  Dolezal 
had  been  appointed  by  the  court  at  a  former  term  to  as- 
sist the  county  attorney  in  conducting  the  prosecution; 
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that  Mr.  Dolezal  was  pn^sent  at  the  trial  and  an  active 
participant  therein;  that  Mr.  Cook,  who  was  the  local 
agent  of  the  companies  which  had  insured  the  property 
in  question,  was  a  witness  for  the  state  and  sat  during 
the  trial  with  the  county  attorney  and  his  assistant,  ad- 
vising and  consulting  with  them.  Before  the  evidence 
was  closed  he  did  nothing,  so  far  as  we  can  leam,  to  in- 
.  dicate  that  he  was  connected  with  the  case  in  the  charac- 
ter of  an  attorney  for  the  state.  When  his  right  to  make 
an  argument  was  challenged  he  made  it  appear  that  he 
had  recently  formed  a  law  partnership  with  Mr.  Dolezal, 
whereupon  the  defendant's  objection  was  overi'uled  and 
an  order  entered  substituting  the  new  firm  for  the  old. 
As  the  question  argued  cannot  arise  when  the  cause  is 
again  tried,  we  need  not  decide  it;  but  it  will  not  be  out  of 
place  to  remark  here  that  we  serioui-ly  doubt  the  propri- 
ety of  the  court's  action.  The  statute  provides  that  the 
county  attorney,  in  the  trial  of  any  person  charged  with 
a  felony,  may,  under  the  direction  of  the  court,  procure 
such  assistance  "as  he  may  deem  necessary  for  the  trial." 
This  would  seem  to  contemplate  the  selection  and  ap- 
pointment of  assistant  counsel  before  the  commencement 
of  the  trial.  The  spirit  and  policy  of  our  laws  recognize 
the  right  of  a  defendant  in  a  criminal  case  to  be  informed 
in  advance  not  only  of  the  nature  of  the  accusation,  but 
also  of  the  forces  that  are  to  be  marshaled  against  him. 
In  public  prosecutions  fairness  is  a  cardinal  virtue  which 
the  representatives  of  the  state  should  not  be  permitted 
to  ignore.  A  defendant  should  not  be  forced  to  submit 
the  question  of  his  guilt  or  innocence  to  a  jury  organized 
with  special  reference  to  their  capacity  or  inclination  to 
receive  and  assimilate  the  arguments  of  private  counsel 
called  from  ambush  after  they  have  been  chosen.  Some- 
times a  peremptory  challenge  may  be  used  most  eflfect- 
ively  to  exclude  from  the  jury-box  a  fi'ond;  relative,  or 
client  of  one  of  the  attorneys  for  the  state.  We  are  eu 
tirely  satisfied  that  the  failure  of  Mr.  Cook  to  appear  in 
the  character  of  an  attorney  in  the  earlier  stages  of  the 
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ease  was  not  intended  to  be  tactical;  but  it  may,  neverthe- 
less, have  given  the  state  an  unfair  advantage  over  the 
defendant.  In  selecting  a  jury  for  the  trial  of  a  criminal 
case  a  defendant  usually  makes  his  adjustments  with 
reference  to  the  relation  of  individual  jurors  to  opposing 
counsel,  so  far  as  he  may  know  what  they  are.  This  is  his 
right.  The  peremptory  challenges  are  his  to  use  for  his 
own  advantage  as  reason  or  instinct  may  suggest. 

We  pass  now  to  the  testimony  of  Mr.  Unland  touching 
the  ownership  of  the  store  building  described  in  the  in- 
formation. It  is  contended  on  behalf  of  the  defendant 
that  the  court  received  parol  evidence  tending  to  prove 
the  title  to  real  property,  and  that  its  action  in  this  re- 
gard was  prejudicial  error.  It  is,  of  course,  true  that  every 
fact  must  be  established  by  the  best  evidence  attainable, 
and  that  secondary  evidence  is  not  admissible  until  some 
legal  excuse  has  been  given  for  failing  to  produce  the 
original.  But  here  the  ownership  of  land  was  not  in  is- 
sue, and  there  was  no  proof  whatever  that  the  building 
in  question  was  real  estate.  Mr.  Unland  testified  that 
he  built  it  and  that  it  was  his  property.  To  hold  that 
the  ruling  of  the  court  was  erroneous  we  would  have  to 
presume  that  building  was  realty.  This  we  cannot  do. 
/The  next  error  assigned  relates  to  rulings  of  the  court 
in  admitting  evidence  tending  to  show  that  on  the  night 
the  Unland  building  was  burned  the  defendant  set  out 
other  fires  in  adjacent  buildings.  The  testimony  was 
properly  received,  not  for  the  purpose  of  showing  the 
commission  of  distinct  crimes,  but  to  establish  a  criminal 
design  on  the  part  of  the  defendant.  The  state  was  not 
only  required  to  show  that  the  defendant  ignited  the  Un- 
land store,  but  it  was  required  to  go  further  and  satisfy 
the  jury  that  the  act  was  intentional  and  not  an  accident. 
The  effect  of  the  evidence  was  properly  limited  by  an  in- 
struction, and  its  submission  to  the  jury  was  not  legally 
prejudicial,  {^tate  r.  Haymond,  53  N.  J.  Law  2(»0;  Tom- 
mmtcealth  i\  McCarthy,  119  JMass.  354;  Pirnion  i\  People, 
79  N.  Y.  424;  Rice,  Criminal  Evidence  453.) 
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Other  assignments  of  error  have  reference  to  the  means 
employed  to  prove  that  the  stock  of  merchandise  and  store 
building  mentioned  in  the  information  were  insured  at 
the  time  of  the  fire.  We  think  the  evidence  introduced 
was  the  best  obtainable,  and  that  is  all  the  law  requires. 
The  policies  were  in  possession  of  the  defendant,  and  he 
refused  to  produce  them  after  being  notified  to  do  so. 
It  was  then  competent  to  show  their  contents,  that  they 
were  made  out  and  delivered  by  an  authorized  agent  of 
the  companies,  and  that  the  defendant  was  claiming  in- 
demnity under  them.  {State  v.  Mayhcrry,  48  Me.  218;  Ale- 
Ginnis  v.  State,  24  Ind.  500;  State  v.  Guniee,  14  Kan.  Ill; 
Rice,  Criminal  Evidence  46.)  The  petition  in  error  con- 
tains many  other  assignments,  but  as  they  have  not  been 
discussed  by  counsel  they  will  not  be  considered.  The 
judgment  is  reversed  and  the  cause  remanded  for  further 
proceedings.  v  >^;  ,    ;|*  '^"^^'^ 


/    REVERSEDi  AND  BRANDED.  / 


Gate  &  Foristall  v.  Frank  Hutchinson. 

Filed  Mabcii  8, 1899.    No.  8785. 

1.  Pleading^:  Inconsistent  Defenses.  An  answer  in  an  action  on  an 
account  for  services  which  contains  a  general  denial  of  the 
essential  facts  of  the  petition  and  avers  that  the  charges  in  the 
itemized  account  are  unreasonable  and  unjust  does  not  present 
inconsistent  defenses. 

A  defendant  may  plead  as  many  grounds  of  defense 


as  he  may  have,  provided  they  are  not  so  repugnant  that  if  one 
be  true  another  must  be  false. 

3. :  Amendments.    Prejudicial  error  cannot  be  predicated  on  an 

order  allowing  a  pleading  to  be  amended  when  the  amendment 
does  not  change  the  issues,  nor  affect  the  quantum  of  proof  as  to 
any  material  fact. 

4.  Physicians:  Action  for  Services:  Expert  Evidence.    In  an  action 

to  recover  for  services  rendered  it  is  error  to  exclude  the  testi- 
mony of  a  witness  who  has  shown  himself  qualified  and  com- 
petent to  testify  as  to  the  character  and  value  of  the  services. 
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£]bror  from  the  district  court  of  Nuckolls  county. 
Tried  below  before  Hastings,  J.    Reversed. 

W.  A.  Bergstresser  and  Oeorge  B.  France,  for  plaintiffs  in 
error. 

Gole  &  Brown,  contra. 

Sullivan,  J. 

Gate  &  Foristall  are  licensed  physicians  and  surgeons 
engaged  in  the  practice  of  their  profession  at  Nelson,  in 
this  state.  They  brought  this  action  against  the  defend- 
ant to  recover  the  sum  of  |176.04,  claimed  to  be  a  balance 
due  on  account  for  medical  services  rendered  the  Hutch- 
inson family  in  the  year  1894.  The  first  defense  pleaded 
in  the  answer  was  in  substance  a  general  denial;  the  sec- 
ond that  many  of  the  visits  included  in  the  itemized  ac- 
count were  gracious  acts  of  friendship  and  not  made  in 
the  performance  of  a  professional  duty;  the  third  alleged 
that  the  charges  made  in  the  plaintiffs'  account  were 
^'unreasonable,  unjust,  exorbitant,  and  far  in  excess  of 
the  amount  charged  by  physicians  in  good  standing  in 
the  community  for  like  services."  The  second  and  third 
defenses  were  assailed  by  motion  and  stricken  out  before 
the  trial.  A  trial  of  the  cause  to  a  jury  in  the  district 
court  resulted  in  a  verdict  and  judgment  against  Hutch- 
inson for  |1.  The  plaintiffs  being  dissatisfied  with  the 
amount  of  the  recovery  bring  the  record  here  for  review. 

It  appears  from  the  bill  of  exceptions  that  after  the 
plaintiffs  had  submitted  their  evidence  in  chief,  and 
while  the  defendant's  third  witness  was  on  the  stand, 
the  court  made  an  order  restoring  to  the  answer  the  third 
defense  which  had  been  previously  stricken  therefrom. 
Upon  this  action  of  the  court  error  is  assigned.  It  is 
contended  that  the  first  and  third  defenses  are  inconsist- 
ent and  that,  under  the  issues  as  they  stood  when  the 
trial  was  commenced,  the  value  of  the  plaintiffs'  services 
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was  not  in  dispute.  We  are  not  able  to  perceive  that  a 
general  denial  of  every  essential  fact  in  the  petition  is 
inconsistent  with  an  averment  that  the  charges  in  the 
itemized  account  were  unreasonable  and  unjust.  Both 
statements  may  have  been  true.  Under  the  Code  system 
of  pleading  a  defendant  may  rely  on  as  many  defenses 
as  he  may  have.  The  only  limitation  upon  this  rule  is 
the  one  resulting  from  the  requirement  in  regard  to  veri- 
fication, w  hich  implies  that  the  defenses  shall  not  be  so 
repugnant  that  if  one  be  true  another  must  be  false. 
{Blodgctt  V.  McMurtnj,  39  Neb.  210;  Uomc  Fire  Ins.  Co.  v. 
Decker,  55  Neb.  346.)  But  the  question  of  inconsistent 
defenses  does  not  properly  arise  in  this  case.  Neither 
the  order  eliminating,  nor  the  one  restoring,  the  third 
paragraph  of  the  answer  changed  or  affected  the  issues 
in  any  respect.  The  plaintiffs  alleged  that  they  had  ren- 
dered professional  services  to  the  defendant's  family  and 
that  the  charges  therefor  w^ere  reasonable  and  just.  The 
general  denial  imposed  upon  them  the  necessity  of  estab- 
lishing these  allegations  by  comi)etent  proof.  The  serv- 
ices of  a  physician  are  supposed  to  be  valuable,  and  the 
law  implies  a  promise  on  the  part  of  the  one  for  whom 
they  were  rendered  to  pay  a  reasonable  compensation 
therefor.  {Shelf on  v.  Johnson,  40  la.  84;  Garrey  v.  Stadler, 
67  Wis.  512;  Tucker  v.  Mayor,  4  Nev.  20;  Star  in  v.  Mayor, 
106  N.  Y.  82;  Vilas  v.  Downer,  21  Vt.  419.)  What  is  rea- 
sonable is,  however,  a  question  to  be  determined  by  the 
jury^  The  measure  of  the  recovery  will  depend  upon  the 
(jnantum  and  character  of  the  evidence.  When  the  plain- 
tiff produces  evidence  to  prove  the  value  of  his  services 
the  defendant  may,  of  course,  under  a  general  denial, 
show  that  the  services  were  valueless,  or  of  less  value 
than  that  claimed. 

Another  gi'ound  upon  wiiich  the  plaintiffs  insist  they 
are  entitled  to  a  reversal  of  the  judgment  is  the  exclusion 
of  the  following  questions  and  answers  contained  in  the 
deposition  of  Dr.  Ruth  Wood: 

Q.  36.  Now,  refen*ing  to  the  condition  of  the  patient 
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at  the  time  of  the  operation,  what  would  you  say  as  to 
the  i)rospects  of  the  patient's  recovering  or  dying,  what 
were  they? 

A.  I  stated  at  the  bedside  that  there  were  two  chances 
to  one  that  she  might  not  live,  and  it  would  certainly  be 
j^o  if  she  was  not  well  cared  for. 

Q.  37.  Then  the  result  would  warrant  you  saying,  in 
a  professional  sense,  that  the  patient  had  been  well  cared 
for,  would  it  or  would  it  not,  the  sickness  extending  over 
May,  June,  and  July? 

A.  It  is  imi)ossible  for  any  other  physician  to  indicate 
what  complications  might  have  arisen  during  that  length 
of  time  in  any  case.  They  become  subacute  and  chronic 
in  that  length  of  time.  Subacute  cases* need  not  be  seen 
more  than  once  in  two  or  three  days,  neither  in  chronic- 
cases  oftener  than  that  length  time.  A  case  of  this 
kind  must  have  become  subacute  and  chronic,  for  an 
acute  case  could  not  have  existed  that  long  and  live. 

Q.  38.  Assuming  the  fact  then  that  the  woman  is  well, 
you  would  say  that  she  had  had  proper  medical  treat- 
ment, would  you  or  would  you  not? 

A.  I  have  to  reiterate  what  I  have  said  before.  I  feel 
satisfied  with  the  outcome  that  she  lived. 

Q.  39.  You  feel  then  that  the  result  proved  the  wisdom 
of  your  judgment  in  advising  or  suggesting  rather  the 
employment  of  Dr.  Gate  in  the  case,  do  you? 

A.  Yes. 

Q.  40.  State  what  is  the  fee  for  a  visit  to  a  patient  in  a 
town  or  city. 

A.  Ordinarily  $2  in  all  cities  of  first  and  second  class. 
I  do  not  know  about  others.  I  have  never  lived  in  a 
small  place. 

Q.  41.  In  the  case  of  Mrs.  Hutchinson,  you  would  have 
charged  full  fee  for  each  and  evei*y  visit,  would  you,  had 
you  hoim  the  physician  in  attendance? 

A.  The  answer  is  so  conting(»nt  upon  circumstances, 
and  3'et  the  question  embracing  the  clause,  4f  you  had 
been  the  attending  physician,'  yes,  I  would  have  charged 


236  NEBRASKA  REPORTS.  [Vol.  58 

Chicago,  M.  &  S.  P.  R.  Co.  v.  Johnston. 


for  my  visits.  If  I  had  thought  it  necessary  to  make  a 
visit  I  would  have  charged  for  it. 

Q.  42.  Now,  do  you  know  whether  they  had  a  compe- 
tent nurse  in  charge  of  Mi*s.  Ilutcliinson? 

A.  No,  I  do  not. 

No  reason  was  given  why  the  foregoing  testimony  was 
not  submitted  to  the  jury,  but  as  it  was  offered  before  the 
third  paragraph  of  the  answer  was  restored,  it  seems 
probable  that  it  was  withheld  on  the  assumption  that 
the  value  of  the  plaintiffs'  services  was  not  in  issue.  Dr. 
Woods  had  performed  a  surgical  operation  on  Mrs. 
Hutchinson,  was  familiar  with  her  ailment,  and  so  pe- 
culiarly qualified  to  give  testimony  bearing  upon  the  rea- 
sonableness of  Dr.  Cate's  professional  charges.  The 
skill  of  the  physician,  the  difhculty  of  the  case,  the  re- 
sponsibility involved,  and  the  measure  of  success  are 
elements  which  cannot  be  ignored  in  actions  of  this  char- 
acter. We  think  that  this  portion  of  the  deposition 
should  have  gone  to  the  jury  and  that  its  exclusion  was 
prejudicial  error.  The  judgment  of  the  district  court  is 
reversed  and  the  cause  remanded  for  further  proceedings. 

Reversed  and  remanded. 


Chicago,  Milwat^kee  &  St.  Paul  Railway  Company  v. 
George  W.  Johnston. 

Filed  March  8,  1899.    No.  8786. 

1.  Delivery  of  Property  to  Carrier:  Evidence:  Bill  of  Lading.    The 

bill  of  lading  .^nd  way-bill  made  by  the  authorized  agent  of  a 
common  carrier  of  freight  are  competent  evidence  tending  to 
prove  that  the  articles  therein  described  were  delivered  to  such 
carrier  for  shipment. 

2.  Findings  of  Jury:  Confmctixo  Evidence:    Keview.     The  conclu- 

sion deduced  by  a  jury  from  fairly  conflicting  evidence  will  not 
be  set  aside  where  there  is  nothing  to  indicate  that  such  con- 
clusion was  the  result  of  rash,  partial,  or  intemjierate  action. 
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Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Scott,  J.    Affirmed. 

Montgomery  d  Hall,  for  plaintiff  in  error. 
Frank  T.  Ramom,  contra. 

Sullivan,  J. 

This  action  was  brought  to  recover  the  value  of  one 
easy  chair  which  it  is  claimed  was  delivered  by  the 
plaintiff  George  W.  Johnston  to  the  defendant  the  Chi- 
cago, Milwaukee  &  St.  Paul  Railway  Company  for  trans- 
portation from  Chicago  to  Omaha  and  lost  in  transit. 
The  defense  was  a  general  denial.  A  jury  impaneled  to 
try  the  cause  found  for  the  plaintiff  and  judgment  was 
rendered  on  the  verdict 

The  errors  assigned  are  all  grounded  upon  the  propo- 
sition that  the  verdict  is  not  sustained  by  suflRcient  com- 
petent evidence.  It  appears  from  the  bill  of  exceptions 
that  in  February,  1894,  Johnston,  who  was  then  residing 
in  Omaha,  directed  his  agent  at  Detroit  to  ship  to  him 
certain  household  furniture  which  he  had  previously 
stored  in  the  latter  city.  The  shipment  was  made  via 
the  Michigan  Central  Railroad  Company  to  Chicago,  and 
thence  to  Omaha  over  the  defendant's  line.  The  bill  of 
lading  issued  by  the  initial  carrier  enumerates  the  arti- 
cles received  by  it  and,  among  other  things,  acknowl- 
edges the  receipt  of  four  rockers  and  one  easy  chair. 
The  defendant's  clerk  at  the  transfer  house  in  Chicago 
checked  over  the  list  of  articles  found  on  the  way-bill  of 
the  Michigan  Central  Company  and  noted  each  item  on 
the  expense  bill  rendered  to  the  defendant.  Included  in 
the  list  so  checked  and  noted  were  four  rockers  and  one 
easy  chair.  These  articles  are  also  described  in  the  way- 
bill of  freight  forwarded  from  the  defendant's  transfer 
house  in  Chicago.  The  chair  in  question  is  described  as 
a  large  square,  upholstered  chair  with  patent  spring 
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rockers  on  a  square  base.  John  O'Connor,  a  witness  for 
the  defendant,  testified  that  he  checked  the  goods  re- 
ceived by  the  defendant  from  the  Michigan  company  and 
that  the  chair  in  controversy  was  not  included  in  the 
consignment.  Similar  testimony  was  given  by  William 
McKeague,  who  checked  the  goods  at  Omaha  from  the 
car  to  the  depot.  Mr.  Johnston,  as  a  witness  in  his  own 
behalf,  testified  that  among  the  articles  of  furniture  left 
by  him  in  store  at  Detroit  were  the  easy  chair  and  three 
or  four  rocking  chairs.  Counsel  for  the  company  con- 
tend that  the  employ^^s  of  the  defendant  applied  the 
description  "one  easy  chair,"  as  contained  in  the  bill  of 
lading  and  way-bills,  to  one  of  the  rockers  included  in 
the  shipment,  and  that  these  documents  are,  therefore, 
without  evidential  value.  This  contention  is  bottomed 
on  a  theory  and  not  upon  any  established  fact.  It  is  evi- 
dent that  the  consignment  contained  some  article  of  fur- 
niture not  properly  classified  as  a  rocking  chair.  There 
is  no  proof  that  any  such  article  was  ever  delivered  to  the 
consignee.  There  is  evidence  that  the  plaintiff  had  in 
store  at  Detroit,  and  that  he  delivered  to  the  Michigan 
carrier  for  shipment,  four  rockers  and  one  easy  chair. 
From  the  description  in  the  defendant's  way-bill  and 
from  the  notation  on  the  expense  bill  rendered  to  it  at 
Chicago  it  appears  that  those  articles  came  into  its  pos- 
session; but  there  is  no  evidence  that  four  rockers  and 
one  easy  chair  were  delivered  to  the  plaintiff  at  Omaha. 
But  conceding  that  the  easy  chair  should  be  regarded  as 
a  rocker  under  different  designation,  the  jury  would  have 
been  warranted,  nevertheless,  in  finding  that  the  defend- 
ant received  for  shipment  one  rocker  which  it  did  not 
deliver.  The  verdict  is  supported  by  sufficient  evidence 
and  the  iud^jment  is 

Affirmed. 
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Chicago,  Rock  Island  &  Pacific  Railway  Company 
Y.  Sophia  Ottillia  O'Neill. 

Filed  March  8, 1899.    No.  8769. 

1.  Eminent  Domain:  Railroads:   Adjacent  Landowners:   Damages. 

When  a  railroad  has  been  constructed  and  put  in  operation,  an 
adjacent  landownc^r  may  sue  at  once  for  consequential  damages 
to  his  property  and  recover  in  the  action  full  compensation  for 
all  injuries  which  he  has  sustained,  or  which  will  ever  after- 
wards accrue,  from  a  prudent  and  careful  operation  of  the  road, 

2.  :  :  :  :  Time  to  Sue.    But  such  action  need 

not  be  commenced  immediatel3\  A  party  may  wait,  within  the 
period  of  limitation,  until  the  extent  and  character  of  the  injury 
to  his  property  has  been  ascertained  by  experience  and  made 
susceptible  of  absolute  proof. 

3.  • :  Measure  of  Damages.     Where  property  has  been  taken  or 

damaged  for  a  public  use,  the  owner  is  entitled  to  recover  as 
compensation  the  difference  between  the  value  of  such  property 
immediately  before  and  immediately  after  the  completion  of 
the  improvement  from  which  the  injury  results. 

The  jury  in   fixing  the  damages   sustained   by  a 


landowner  in  consequence  of  the  ai)propriation,  or  injury,  of  his 
property  for  a  public  use  may  take  into  account  every  element 
of  annoyance  and  disadvantage  resulting  from  the  improvement 
which  would  influence  an  intending  purchaser's  estimate  of  the 
market  value  of  such  property. 

5.  Striking  Out  Evidence '  Erroneously  Admitted.    Where   evidence 

improperly  received  is  afterwards  stricken  out  and  expressly 
withdrawn  from  the  consideration  of  the  jury,  the  error  involved 
in  its  reception  is  ordinarily  cured. 

6.  Pleading:  Separate  Causes  op  Action.    Where  distinct  causes  of 

action  are  blended  in  the  petition,  the  only  appropriate  remedy 
is  a  motion  for  an  order  requiring  a  separate  statement  and 
designation. 

7.  Beview:  Questions  Not  Raised  Below.     It  is  a  general  rule,  to 

which  the  record  in  this  case  presents  no  exception,  that  objec- 
tions not  urged  in  the  trial  court  will  not  be  considered  here. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Tibbets,  J.     Affirmed. 

W.  F.  Evan^%  L.  W.  Billingsley,  and  R.  J.  Greene^  for 
plaintiff  in  error. 


240  NEBRASKA  REPOTJTS.  [Vol.  58 


Chicago,  R.  I.  &  P.  R.  Co.  v.  O'Neill. 


W,  J.  Bryan,  T.  S.  AUcn,  ti.  B,  Pound,  and  RoHcoe  Pound, 
contra. 

Sullivan,  J.  * 

In  1887  the  plaintiff  Sophia  Ottillia  O'Neill  bought  lot 
8,  in  block  14,  of  Kinney's  O  Street  Addition  to  the  city  of 
Lincoln,  and  soon  afterwards  built  thereon  a  two-story 
dwelling-house,  which  she  occupies  as  a  family  residence. 
The  house  fronts  on  P  street,  which  runs  east  and  west 
through  the  city  and  seems  to  have  been  at  one  time 
a  much  traveled  thoroughfare.  In  1892  the  defendant 
the  Chicago,  Kock  Island  &  Pacific  Railway  Company 
constructed  and  put  in  operation  a  line  of  railroad  across 
P  street  and  about  225  feet  west  of  plaintiff's  property. 
Shortly  after  the  track  was  laid  a  depot  was  constructed 
on  the  right  of  way  just  south  of  P  street,  rendering  the 
same  impassable.  This  action  was  brought  to  recover 
damages  to  the  premises  above  described  occasioned  by 
the  construction  and  operation  of  the  defendant's  road 
and  by  the  obstruction  of  P  street  and  the  deflection  of 
public  travel  therefrom.  The  trial  of  the  action  to  a 
jury  resulted  in  a  verdict  in  favor  of  the  plaintiff. 

The  defendant  complains  of  the  admission  of  testi- 
mony in  regard  to  the  specific  annoyances  and  incon- 
veniences to  which  the  plaintiff  had  been  subjected  in  the 
use  and  occupancy  of  her  property.  We  have  carefully 
read  this  evidence  and  think  there  was  no  error  in  its 
reception.  It  is  undoubtedly  true  that  an  action  might 
have  been  brought  and  tried  as  soon  as  the  road  was  put 
in  operation,  and  that  in  such  action  all  the  damages 
which  the  plaintiff  had  sustained  or  ever  would  sustain 
from  a  careful  and  prudent  operation  of  the  road  would 
have  been  then  recovered.  But  it  is  also  true  that  she 
was  not  required  to  sue  immediately.  It  was  her  privi- 
lege to  wait  until  the  extent  and  character  of  the  perma- 
nent injury  to  her  property  had  been  ascertained  by  ex- 
perience and  made  susceptible  of  absolute  proof.     {Penn 
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Mutual  Life  Ins.  Co,  v.  HeisSy  141  111.  35.)  The  constitu- 
tion (art.  1,  sec.  21)  provides:  "The  property  of  no  person 
shall  be  taken  or  damaged  for  public  use  without  just 
compensation  therefor."  While  injuries  of  the  charac- 
ter here  in  question  are,  within  the  meaning  of  the  pro- 
vision quoted,  injuries  inflicted  for  a  public  use,  they  are 
not  to  be  ascertained  by  proceedings  in  condemnation, 
but  by  an  action  brought  for  that  purpose  within  the 
time  fixed  by  the,  statute  of  limitations.  {Gottschalk  v. 
Chicago,  B.  d  Q.  R.  Co.,  14  Neb.  550;  Hastings  &  G.  /.  B. 
Co.  V.  Ingalls,  15  Neb.  123;  Atchison  d  N.  B.  Co.  v.  Boerner, 
34  Neb.  240;  Otnaha  &  N.  P.  R.  Co.  v.  Janecek,  30  Neb.  276; 
Bigney  v.  City  of  Chicago,  102  111.  64;  Chicago  d  E.  I.  B.  Co. 
t\  Loch,  118  111.  203.)  In  such  an  action  the  measure  of 
recovery  is  the  difference  between  the  value  of  the  land 
before  and  its  value  after  the  road  was  constructed  and 
put  in  operation.  To  assist  the  jury  in  reaching  a  con- 
clusion upon  this  question  they  may  take  into  account 
a  variety  of  circumstances. 

In  Chicago,  B.  d  Q.  B.  Co.  v.  O'Connor,  42  Neb.  90,  it  is 
said  in  the  fourth  point  of  the  syllabus:  "That  in  ascer- 
taining such  depreciation  the  cuts  or  fills  made  in  the 
street  in  front  of  the  property,  the  proximity  of  the  track 
to  the  front  of  the  lot,  the  danger  of  fire  from  passing 
trains,  the  probability  of  damage  to  the  house  on  the  lot 
from  jars  caused  by  passing  cars  and  engines,  the  incon- 
venience to  the  occupants  of  the  property  arising  from 
the  presence  and  proper  and  ordinary  use  of  the  railway 
track  for  all  time,  the  annoyance  to  such  occupants  from 
smoke,  cinders,  and  dust  from  passing  trains  and  en- 
gines, the  annoyance  caused  by  the  roar  of  trains,  the 
sounding  of  whistles  and  the  ringing  of  bells,  and  every 
other  fact  and  circumstance  that  would  have  influenced 
the  market  value  of  the  property  in  the  mind  of  a  good- 
faith  intending  purchaser  thereof,  would  have  all  been 
proper  elements  for  consideration  in  determining  the 
damages  to  plaintiff's  property."  Such  was  the  charac- 
ter of  the  evidence  offered  by  the  plaintiff  and  submitted 
20 
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to  the  jury  in  this  case.  Its  pui-pose  and  tendency  was 
to  show  the  extent  to  which  the  plaintiiff's  property  had 
been  injured  by  the  operation  of  the  road,  and  by  the  per- 
manent obstruction  of  P  street.  The  court,  in  a  charge 
which  is  an  accurate  and  admirable  presentation  of  the 
law  upon  every  issue  in  the  case,  directed  the  jury  that 
the  plaintiff's  damage  was  the  depreciation  in  value  of 
the  property  in  question  caused  by  the  construction  and 
operation  of  defendant's  road.  It  may  be  that  evidence 
in  regard  to  the  bursting  of  the  plumbing  and  the  quick- 
ened action  of  the  water-meter  in  plaintiff's  house  was 
improperly  received,  but  if  so,  no  prejudice  resulted,  for 
it  was  afterward  withdrawn  and  the  jury  instructed  to 
disregard  it. 

It  is  contended  that  the  evidence  in  relation  to  the  ob- 
struction of  P  street  should  not  have  been  received,  be- 
cause that  was  an  act  done  after  the  construction  of  the 
road  and,  therefore,  constituted  a  separate  cause  of  ac- 
tion. Conceding  that  the  construction  of  the  depot  plat- 
form should  be  regarded  as  an  independent  injury,  it 
does  not  follow  that  the  judgment  should  be  reversed. 

The  defendant  may  have  had  reason  to  apply  for  an 
order  requiring  the  plaintiff  to  separately  state  and  num- 
ber her  causes  of  action;  but  no  such  motion  was  made, 
and  it  is  now  too  late  to  take  advantage  of  what  was  at 
most  a  mere  defect  in  the  form  of  the  petition.  Whether 
the  closing  of  the  street  be  considered  as  a  substantive 
ground  of  action,  or  as  a  mere  evidential  fact,  the  testi- 
mony in  question  was  properly  admitted. 

It  is  insisted  that  the  witnesses  for  the  plaintiff  in  es- 
timating the  damages  were  not  limited  to  damages  occa- 
sioned by  the  company's  acts,  and  may,  in  giving  their  an- 
swers, have  taken  into  account  depreciation  from  other 
causes.  Invariably  the  questions  were  directed  to  the 
value  immediately  before  and  immediately  after  the  roa<l 
was  constructed.  The  witnesses  could  not  have  misun- 
derstood them.  Besides,  the  objection  now  urged  was 
not  made  during  the  trial.    In  view  of  the  evidence  the 
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verdict  seems  reasonable  and  just.  There  appears  to  be 
no  material  error  in  the  record  and  the  judgment  is  there- 
fore 

Affirmed. 


August  Johnson,  APrRLLEE,  v.  Paul  Klein,  appellant. 

Filed  March  8, 1899.    No.  8750. 

1.  Beview  Without  Bm  of  Exceptions.     Where  a  bill  of  exceptions 

has  been  quashed  the  evidence  cannot  be  considered  by  this 
court. 

2.  .    Where  questions  reJied  on  for  a  reversal  of  the  judgment 

cannot  be  determined  without  reviewing  the  evidence,  and  the 
bill  of  exceptions  has  been  quashed,  the  judgment  will  be  af- 
firmed. 

Appeal  from  the  district  court  of  Saunders  county. 
Heard  below  before  Sedgwick,  J.    Affirvned. 

V.  L.  Hauthorne,  for  appellant. 

J.  0.  Dettceilery  contra, 

Sullivan,  J. 

This  action  was  brought  by  August  Johnson  against 
Paul  Klein  in  the  district  court  of  Saunders  county  to 
foreclose  a  purchase-money  mortgage.  The  defendant 
filed  an  answer  denying  that  the  plaintiff  was  entitled  to 
maintain  the  action  and  denying  that  any  of  the  condi- 
tions of  the  mortgage  had  been  broken.  The  plaintiff 
filed  a  reply,  and  tht^  issues  joined  having  been  tried  to 
the  court,  resulted  in  a  decree  of  foreclosure.  The  ques- 
tions upon  which  the  appellant  relies  for  a  reversal  of 
the  judgment  rendered  against  him  cannot  be  determined 
without  reviewing  the  evidence  taken  at  the  trial.  The 
bill  of  exceptions  having  been  heretofore  quashed  on 
the  motion  of  Johnson,  the  evidence  is  not  legally  before 
us  and  cannot  be  considered.  The  judgment  must  there- 
fore be 

Affirmed. 
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State  V.  County  Commissioners  of  Cass  County. 

State  of  Neruaska,  ex  kel.  Herman  E.  Pankonin  et 
AL.,  V.  County  Commissioners  of  Cass  County. 

Fii.Ki)  March  8,  1809.     No.  10447. 

1.  Streams:  Kovxdaries:  Bkiikjks:  Expkxse  of  Repairs:  Stare  De- 
cisis. The  adjudication  in  Dutton  r.  /S'fw^r,  42  Neb.  804,  held  to 
determine  this  case. 

2. :  :  :  .     Ordinarily,  where  a  stream  of  water 

constitutes  the  boundary  line  between  two  political  subdivisions, 
each  subdivision  holds  to  the  middle  of  the  stream  and  accord- 
ingly is  liable  for  bridg-e  repairs,  as  laid  down  in  Dutton  r.  Statv, 
42  Net).  S()4,  irrcs])cctive  of  the  volume  of  fiowage  being"  nearer 
one  bank  than  the  other. 

Error  from  the  district  court  of  Cass  county.  Tried 
below  before  Kamsey,  J.    Affirmed. 

Allen  liecsoH  and  J,  L,  Root,  for  plaintiff  in  error. 

A.  J.  Oraves,  contra. 

Ryan,  C. 

*  Certain  taxpayers  of  Cass  county  sought  in  the  dis- 
trict court  of  Cass  county  by  mandamus  to  compel  the 
commissioners  of  said  county  to  repair  the  north  half  of 
the  bridge  at  Louisville  across  th(*  Platte  river,  which 
forms  the  boundarj'  line  between  Cass  and  Sarpy  coun- 
ties. On  issues  duly  joined  it  was  h(»ld  by  the  said  dis- 
trict court  that  tlie  liability  of  each  of  said  counties  had 
been  determined  and  settled  in  Button  r.  ^fute^  42  Neb. 
804,  and  the  writ  was  denied.  In  this  we  think  the  trial 
court  held  correctly,  and  shall  therefore  merely  refer  to 
the  opinion  in  the  case  just  cited  for  a  fuller  statement 
of  facts  than  above  given,  if  a  fuller  statement  is  de- 
sired. 

It  is  now  insisted,  however,  that  the  ruling  in  the 
case  just  cited  should  be  modified  because  the  waters  of 
the  Platte  river  opposite  Louisville  flow  nearer  the  north- 
ern than  the  southern  bank  of  said  stream.     There  has 
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been  cited  no  adjudication  in  support  of  this  contention, 
and  opposed  to  it  are  the  following  cases:  DunUetli  & 
Dubuque  Bridge  Go.  v.  County  of  Dubuque,  55  la.  558;  Rowe 
V.  Smith,  51  Conn.  266;  In  re  Spier,  3  N.  Y.  Supp.  438; 
Flyun  V.  City  of  Boston,  26  N.  E.  Kep.  [Mass.]  868.  We 
have  been  able  to  find  no  case  holding  differently  from 
those  above  cited,  and  Flynn  v.  City  of  Boston,  supra,  is 
fortified  by  a  large  number  of  adjudications.  We  there- 
fore assume  that  in  this  case  the  ordinary  rule  applies, 
that  where  a  stream  of  water  constitutes  the  boundary 
line  between  two  political  subdivisions  of  a  state,  each 
holds  to  the  middle  of  the  channel, — that  is,  to  a  line  par- 
allel to  and  midway  between  the  banks, — and  accord- 
ingly, under  the  authority  of  Dutton  v.  State,  supra,  each 
is  liable  for  bridge  repairs.  The  judgment  of  the  district 
court  is 

Affirmed. 


Sabina  S.  Wakeley,  appellant,  v.  City  of  Omaha  et    I  S  ISl 


AL.,  APPELLEES. 

Filed  March  8, 1899.    No.  8799. 

1.  Municipal  Corporations:  Taxation:  Equalization:  Notice.  Notice 
of  the  sitting  of  the  city  council  as  a  board  of  equalization  under 
section  21,  chapter  13,  pag-e  121,  Session  Laws  1889,  by  publication 
for  at  least  six  days  prior  thereto  is  an  indispensable  prerequisite 
to  legal  action. 

i,.  :    Pavements:    Void  Assessments.    The  mere  fact   that  an 

owner  of  adjacent  property  sij^is  a  petition  for  paving  a  street 
in  a  prescribed  manner  does  not  furnish  grounds  for  the  pre- 
sumption that  the  petitioner  assents  to  irregular  or  void  proceed- 
ings of  the  city  council  in  the  performance  of  such  duties  as  may 
devolve  upon  it  after  the  pavement  shall  be  completed. 

3.  :  :  :  Voluntary  Payments.  A  void  special  as- 
sessment is  not  validated  by  the  mere  fact  that  payments 
thereon  have  been  voluntarily  made. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Powell,  J.    Reversed, 
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E.  Wakeley  and  A.  0.  Wakelei/y  for  appellant  '- 

W.  J.  Connelly  Lee  8.  Estelle,  and  E.  II.  Scott ,  contra. 

Ryan,  C. 

Appellant  was  denied  relief  in  the  district  court  of 
Douglas  county,  wherein  she  sought  a  perpetual  injunc- 
tion against  the  collection  of  a  special  assessment  upon 
lots  5  and  6,  in  block  12,  in  the  city  of  Omaha.  One  side 
of  lot  5  faces  upon  the  paved  street  with  respect  to  which 
the  assessment  was  made,  and  the  opposite  side  of  lot  5 
forms  the  line  of  separation  between  lots  5  and  6.  At  the 
time  the  equalization  of  assessment  was  made  upon  these 
lots,  section  21,  chapter  13,  Session  Laws  1881),  was  in 
force,  and  among  its  provisions  were  the  following:  "The 
city  clerk  shall  complete  the  assessment  roll  for  the  city 
on  or  before  the  second  Monday  of  October  in  each  year, 

*  *  *  and  when  such  roll  is  completed,  the  council  shall 
hold  a  session  of  not  less  than  jBive  days  as  a  board  of 
equalization,  giving  notice  of  said  sitting  for  at  least  six 
days  prior  thereto,  in  three  daily  papers  of  the  city,  *  * 
and  in  all  cases  before  any  special  taxes  that  may  be 
levied,  except  for  constructing  wood  sidewalks,  shall  be 
finally  levied,  it  shall  be  the  duty  of  the  council  to  sit  as 
a  board  of  equalization,  for  the  purpose  of  equalizing  any 
such  proposed  levy  of  special  taxes  or  assessments,  and 
correcting  any  error  therein,  giving  notice  of  such  sitting 
in  the  same  manner  as  above  provided  in  this  section. 

*  *  *  And  thereupon  such  assessments  and  special 
taxes  shall  be  finally  made."  It  was  proved  on  the  trial 
that  preceding  the  assessment  and  levy  under  considera- 
tion there  was  but  one  publication  in  one  daily  paper  in 
the  city  of  Omaha,  two  publications  in  another,  and  that 
probably  there  was  not  a  third  paper  of  daily  issue  in  the 
city.  The  city  council  had  therefore  no  jurisdiction  to 
make  the  adjustment,  levy,  and  assessment  attempted. 
(MrGaroelx  v.  City  of  Omaha,  40  Neb.  64)  Bellmii^  Improve- 
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vicnt  Co.  V.  Tillage  of  Bellcvue,  39  Neb.  876;  Smith  v.  City 
of  Omaha,  49  Neb.  883;  Ices  v.  Irey,  51  Neb.  136;  HHtchin- 
son  r.  City  of  Omaha,  o2  Neb.  345;  Leavitt  v.  Bell,  55  Neb. 
57;  Mcdland  v.  Connvll,  57  Neb.  10.) 

It  is,  however,  urged  that  appellant  should  not  be  heard 
to  allege  the  above-noted  lack  of  jurisdiction,  because  of 
certain  of  her  own  acts.  These  were,  first,  that  she 
signed  the  petition  for  the  paving  of  the  street.  But  this 
signing  was  before  the  pavement  was  put  down  and  could 
have  had  no  reference  to  a  waiver  of  compliance  with 
statutory  requirements  regulating  the  proceedings 
whereby  the  levy  and  assessment  were  to  be  made  after 
final  completion  of  the  work.  The  other  fact  upon  which 
appellee  relies  is  that  appellant  paid  without  protest 
three  of  the  ten  annual  installments  into  which  the  as- 
sessment was  divided.  The  brief  of  appellee  comments 
thus  upon  this  branch  of  the  case:  "The  plaintiff  knew 
that  this  tax  was  a  lien  on  her  property;  that  it  amounted 
in  law  to  a  judgment  against  herself  and  property.  She 
proceeded  to  disdiarge  the  lien  to  pay  that  which 
amounted  to  a  judgment,  and  all  this  with  the  certain 
knowledge  of  the  steps  necessary  to  be  taken  by  the  city 
council,  and  yet  no  complaint  for  five  years."  If  this 
statement  of  the  principle  involved  is  correct,  the  analogy 
is  destructive  of  appellee's  argument.  If  a  judg- 
ment had  been  rendered  against  Mrs.  Wakeley  in  a  case 
wherein  she  had  never  been  served  with  a  summons  and 
had  never  appeared,  would  the  mere  fact  that  subsequent 
to  the  date  of  the  so-called  judgment  she  made  one  or 
more  payments  estop  her  to  deny  the  validity  of  the  judg- 
ment when  by  process  of  law  it  wa»s  attempted  to  collect 
the  balance;  and,  if  so,  on  what  principle  could  the  estop- 
pel be  founded?  As  to  the  payments  actually  made,  she 
might,  under  some  circumstances,  be  denied  affirmative 
relief,  but  why  should  she  be  held  concluded  against  as- 
serting the  invalidity  of  the  balance  of  the  judgment 
when  payment  thereof  is  sought  to  be  coerced?  The  par- 
tial payments  which  prevent  the  running  of  the  statute 
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of  limitations  are  treated  as  acknowledgments  of  the  con- 
tinued validity  of  that  which  at  one  time  was  concededly 
valid,  but  that  is  no  argument  for  treating  as  valid  that 
which  was  always  void.  The  case  at  bar  is  not  strength- 
ened by  this  illustration,  which  we  think  very  apt.  The 
payments  were  purely  voluntary,  and  no  fact  has  been 
pleaded  or  proved  which  suspends  appellant's  right  at 
any  time  to  discontinue  her  generosity.  The  judgment 
of  the  district  court  is  reversed  and  the  cause  is  remanded 
with  instructions  to  enter  a  decree  as  to  lots  5  and  6  afore- 
said in  conformity  with  the  prayer  of  appellant's  petition. 

Reversed  and  remanded. 


First  National  Bank  of  Greenwood  v.  Railsback 
Brothers  &  Spelts. 

Filed  Mabgh  8, 1899.    No.  8784. 

Actlen  Against  Bank  for  Failure  to  Honor  Check:  Dam  ages:  Evi- 
dence. Proof  by  the  drawer  of  a  check  that  when  such  check 
was  presented  the  drawer  had  with  the  drawee  subject  to  check 
a  sufficient  deposit  wherewith  to  pay  such  check,  and  that,  sub- 
sequently, the  drawer  was  compelled  to  pay  the  amount  of  the 
check  to  the  holder  thereof  because  the  drawee  unwarrantedly 
refused  payment  thereof,  is  sufficient  proof  to  sustain  a  judg- 
ment for  damages  to  the  amount  of  the  payment  so  made  by 
the  drawer  and  such  other  damages  as  are  alleged  and  proved. 

Error  from  the  district  court  of  Cass  county.    Tried 
below  before  Chapman,  J.    Affirmed. 

A.  N.  Sullivan,  for  plaintiff  in  error. 

Byron  Clark  and  (7.  A.  RoavIs,  contra. 

Ryan,  0. 

This  action  was  brought  in  the  county  court  of  Cass 
county  by  G.  J.  Railsback  and  others  doing  a  grain  busi- 
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ness  at  Greenwood  as  a  partnership  firm  under  the  name 
and  style  of  Kailsback  Bros.  &  Spelts.  By  appeal  the 
case  came  into  the  district  court  of  that  county,  wherein, 
upon  a  trial  had  without  a  jury,  there  was  a  finding  and 
judgment  in  favor  of  the  above  described  plaintiffs.  On 
February  6,  1894,  the  firm  of  Railsback  Bros.  &  Spelts 
was  a  depositor  in  the  First  National  Bank  of  Greenwood, 
and  on  that  day  drew  its  check,  payable  to  Sam  Atkinson 
or  order,  for  the  sum  of  f 480.  This  check  was  transferred 
by  indorsement  to  A.  C.  Loder,  by  whom  it  was  presented 
to  the  bank  for  payment,  which  was  refused.  Shortly 
afterward  the  bank  was  garnished  as  a  supposed  debtor 
of  Atkinson,  and  upon  its  answer  as  such  garnishee  was 
required  to  pay  the  said  sum  of  f  480,  which  it  did  in  the 
garnishment  suit  of  Welton  against  Atkinson.  Loder, 
after  the  bank  had  refused  to  pay  the  check,  brought  suit 
for  the  amount  thereof  against  the  firm  of  Railsback 
Bros.  &  Spelts,  and  a  judgment  having  been  recovered 
as  prayed,  said  firm  paid  it,  and  brought  this  action  for 
the  amount  of  its  said  payment  and  for  damages  occa- 
sioned by  the  refusal  of  the  bank  to  honor  the  check  above 
referred  to.  The  uncontradicted  testimony  of  Loder  was 
that  he  purchased  the  check  from  the  payee,  Atkinson, 
in  the  evening  of  the  day  of  its  issue.  On  the  following 
morning  he  presented  it  for  payment,  which  was  refused 
by  A.  D.  Welton,  acting  as  teller  for  the  bank,  who  testi- 
fied that  the  reason  for  dishonoring  this  check  was  that, 
when  presented,  its  drawer  had  on  deposit  but  f  125.  He 
admitted,  however,  that  before  the  presentation  of  this 
check  there  had  been  deposited  by  Railsback  Bros.  & 
Spelts  two  checks  drawn  by  that  firm  on  the  Columbia 
National  Bank  of  Lincoln,  each  of  which  was  for  |500; 
that  he  gave  the  firm  credit  for  that  amount  and  after- 
wards sent  to  it  a  deposit  slip  showing  that  amount  had 
been  placed  to  the  credit  of  the  firm.  He  further  testified 
that  he  had  been  with  the  bank  for  four  and  one-half  or 
five  years  and  that  during  this  time  Railsback  Bros.  & 
Spelts  always  received  credits  for  checks  on  the  Columbia 
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National  Bank  as  ordinary  deposits  in  its  business;  that 
he  had  been  to  Plattsmouth  the  night  previous  to  the 
date  of  the  check  and  had  procured  the  institution  of  a 
suit  by  his  grandfather  against  Atkinson;  that  when  the 
check  was  presented  he  was  expecting  the  appearance 
of  an  ofl8cer  to  garnish  the  bank,  and  refused  to  cash  the 
check  because  he  meant  to  hold  the  money  until  service 
of  the  garnishment  could  be  made,  and  took  advantage 
of  the  fact  of  the  deposit  being  in  checks  to  treat  them 
as  though  deposited  for  collection.  The  answer  of  the 
bank  as  garnishee  was  made  by  this  witness,  who  said 
that  it  was  the  opinion  of  the  oflScers  of  the  bank  that 
the  transfer  of  the  check  by  the  payee  to  Iwoder  was  fraud- 
ulent. It  is  very  evident  from  this  and  other  evidence 
concerning  this  transaction  that  the  district  court  was 
justified  in  concluding  that  there  were  sufficient  funds 
of  Bailsback  Bros.  &  Spelts  to  pay  their  check  when  it 
was  presented,  but  that  payment  was  refused  under  a 
false  pretense  merely  that  ]Mr.  Welton  might  compel  the 
application  on  his  granfather's  claim  of  the  amount  by 
the  check  required  to  be  paid  to  Atkinson  or  his  order. 
This  course  of  dealing  the  bank  resorted  to  at  its  peril. 
By  the  evidence  it  was  satisfactorily  shown  that  Loder 
was  the  holder  of  the  check  in  good  faith,  and  that  he  had 
compelled  the  drawer  to  pay  it  to.  him.  There  was  a 
claim  in  the  answer  that  the  action  of  Ijoder  against 
Kailsback  Bros.  &  Spelts  was  collusive,  but  we  have 
found  no  evidence  to  support  that  claim.  It  was  also 
pleaded  in  the  answer  that  the  bank  had  ofiFered  to  de- 
fend against  Loder's  action,  but  that  this  offer  was  re- 
fused except  upon  unreasonable  conditions.  We  find  in 
the  record  a  written  offer  to  defend,  which,  it  was  testi- 
fied, had  been  seasonably  made  to  Railsback  Bros.  & 
Spelts,  but  we  find  no  evidence  of  the  refusal  to  permit 
a  defense  to  be  made,  neither  do  we  find  an  assent  so  un- 
reasonably conditioned  that  it  was  tantamount  to  such 
a  refusal.  With  reference  to  the  notice  above  referred 
to  the  only  evidence  was  that  of  the  bookkeeper  of  the 
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bank,  Mr.  Welton,  who  testified  that  he  served  on  Rails- 
back  Bros.  &  Spelts  a  written  notice  whereby  the  bank 
requested  said  firm's  permission  to  control  the  case  of 
Loder  against  the  firm  aforesaid  by  the  selection  of  coun- 
sel and  the  calling  of  witnesses,  and  an  offer  to  assume 
responsibility  for  results  if  its  demand  was  complied 
with.  ]Mr.  Weston  testified  that  he  did  not  know  of  any 
acceptance  of  this  proposition,  but  that  the  firm  served 
a  notice  on  him  in  the  matter,  in  which  notice  there  was 
a  proposition  to  allow  the  bank  to  defend.  At  this  point 
in  his  testimony  there*  was  an  objection  sustained  that 
the  notice  being  in  writing,  no  oral  evidence  was  admis- 
sible. The  witness  had  not  the  notice  with  him  and  it 
was  never  produced.  This  testimony  is  not  very  satisfac- 
tory, but  it  discloses  the  facts  that  the  bank  had  notice 
of  the  pendency  of  the  action  of  Loder  against  Kailsback 
Bros.  &  Spelts  in  time  to  defend;  that  the  bank  was  noti- 
fied to  defend,  and  that  it  never  did  defend.  As  there  was 
no  proof  of  collusion  or  any  unfairness,  and  as  there  is 
suggested  in  this  case  no  defense  which  the  bank  would 
have  interposed  had  it  attempted  to  defend  against  the 
claim  of  Loder,  we  are  not  at  liberty  to  assume  that  the 
court  improperly  rendered  judgment  against  llailsback 
Bros.  &  Spelts.  The  facts  disclosed  by  the  evidence  in 
this  case  warrant  the  conclusion  that  the  bank,  without 
justification,  withheld  payment  of  the  check  held  by 
Loder,  and  that  I^der  was  entitled  to  a  judgment  for  the 
amount  of  such  check  against  the  drawer  ther(H)f. 

It  is,  however,  insisted  that  the  court  improperly  as- 
sessed damages  against  the  bank  for  the  withholding  of 
payment  of  the  check  when  no  special  damages  had  been 
proved.  Facts  showing  that  damages  Imd  been  sustained 
were  pr()i)erly  pleaded,  and  w^e  think  from  what  we  have 
already  said  that  it  was  shown  that  the  bank  unwar- 
rantedly  refused  to  perform  a  duty  which  it  owed  to  the 
drawer  of  the  check.  There  was  no  way  in  wiiich  special 
damages  could  be  proved,  but  the  case  falls  within  the 
rule  laid  down  in  JSanly  of  Commerce  v,  Ooos,  39  Neb.  437, 
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with  reference  to  general  damages.     The  judgment  Of 
the  district  court  is 

Affirmed. 


Chicago,  BriiLixcJTox  &  Quixcy  Railroad  Company  v. 
Aloxzo  J.  VAX  RrSKIRK,  Admixistrator. 

FiLKD  March  8,  1899.     Xo.  S782. 

Death  by  Wrongful  Act:  Pleading:  I'e(  iniary  Injury.  In  an  action 
for  daniapes  under  the  provisions  of  chapter  21,  Compiled  Stat- 
utes, a  i)etition  is  fatally  defect ivi»  which  discloses  no  survivor 
entithMl  by  law  to  support  by  the  person  deceased,  and  in  which, 
with  reference  to  such  survivor  as  is  described,  there  is  no  aver- 
ment of  pecuniary  injury. 

Error  from  the  district  court  of  Dundy  county. 
Tried  below  before  Norris,  J.    Rvvcrscd. 

W.  S,  Morlan,  J.  W.  DcwecsCy  and  F.  E.  Bishop,  for  plain- 
tiff in  error. 

J.  W.  James  and  S^vtli  F,  Crews,  contra. 

Ryan,  C. 

In  this  case  there  was  a  verdict  and  judgment  in  the 
district  court  of  Dundy  county  against  the  Chicago,  Bur- 
lington &  (Juincy  Railroad  (Company,  and  this  judgment 
defendant  has  brought  the  case  into  this  court  for  review 
upon  its  petition  in  error.  The  action  was  brought  by 
Alonzo  J.  Van  Buskirk,  administrator  of  the  estate  of 
Charles  P.  Van  Buskirk,  deceased,  and  it  was  alleged  in 
the  petition  that,  without  fault  on  his  part,  the  intestate 
named  had  suffered  death  through  the  negligent  opera- 
tion of  the  company's  railroad.  The  seventh  paragraph 
of  the  petition  was  in  this  language:  "The  said  Charles 
P.  Van  Buskirk  has  neither  wife  nor  children,  but  left 
Alonzo  J.  Van  Buskirk,  Mary  P.  Van  Buskirk,  his  par- 
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ents,  and  Gertrude  G.  Eledge,  Lewis  G.  Van  Buskirk, 
*  *  *  brothers  and  sisters,  who  are  heirs  at  law  and 
next  of  kin,  who  have  been  damaged  in  the  sum  of 
|5,000."  There  was  no  other  averment  than  that  just 
quoted  from  which  it  was  attempted  to  show  damages  to 
have  been  caused  to  his  next  of  kin  by  the  death  of  the 
intestate.  In  City  of  Friend  v.  Burleigh,  53  Neb.  674,  it  was 
laid  down  as  the  rule  sustained  by  authorities  that  under 
the  provisions  of  chapter  21,  Compiled  Statutes,  it  was 
necessary  to  aver  a  loss  of  means  of  support,  where,  from 
the  relation  of  the  survivors  of  the  deceased  to  him,  the 
law  would  not  presume  that  from^his  death  such  sur- 
vivors had  been  deprived  of  their  means  of  support  The 
petition  in  this  case  was  defective  in  this  particular,  and 
the  judgment  of  the  district  court  is  reversed. 


Reversed  and  bemandbd. 


Norfolk  National  Bank,  appellee,  v.  John  P.  Flynn 

ET  AL.,   appellants,   AND   NeW   YORK   LiFB   INSUR- 
ANCE Company,  appellee. 

f 

Filed  March  8, 1899.    No.  8748. 

Life  Ixumrance:  Assignment  of  Policy:  Evidence.  The  evidence  in 
this  case  examined,  and  held  insufficient  to  show  an  assignment 
of  a  policy  of  life  insurance  or  of  rights  conferred  by  its  pro- 
visions. 

Appeal  from  the  district  court  of  Douglajg  county. 
Heard  below  before  Powell,  J.    Reversed. 

Otarge  'L.  WMtham^  for  appellants.  \ 

Oeorge  E.  Pritchett  and  James  H.  Mcintosh,  contra.        \ 

Ryan,  C. 

The  Norfolk  National  Bank  filed  its  petition  in  the  dis- 
trict couri;  of  Douglas  county,  wherein  it  prayed  that  a 
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policy  of  insurance  issued  by  the  New  York  Life  Insur- 
ance C!ompany,  one  defendant,  on  the  life  of  John  F. 
Flynn,  another  defendant,  might  be  decreed  the  property 
of  plaintiff,  who,  as  assignee  of  such  policy  as  it  was  al- 
leged, was  entitled  to  be  subrogated  to  the  rights  of  Hon- 
nora  Flynn,  and  that  the  defendant  insurance  company 
might  be  restrained  by  injuncticm  from  paying  to  the 
Flynns  anything  on  account  of  said  policy.  This  policy 
was  dated  August  4,  1879.  By  its  terms  its  tontine  divi- 
dend period  was  to  be  completed  August  4,  1894,  after 
which  period  the  accumulations  were  secured  to  Honnora 
Flynn  in  either  one  of  five  different  optional  methods 
named.  Of  these  the  third  was  "To  withdraw  the  entire 
equity, — i,  e.  the  accumulations  that  belong  to  this  policy, 
— in  cash."  By  its  petition  plaintiff  alleged  that  the  pol- 
icy had  been  assigned  to  it  as  security  for  the  payment  of 
a  promissory  note  owing  to  plaintiff  by  John  F.  Flynn; 
that  said  note  had  never  been  paid ;  that  Flynn  had  neg- 
lected and  refused  to  pay  premiums  as  they  fell  due;  that 
payment  of  these  had  been  made  by  plaintiff;  and  that 
within  the  time  fixed  by  the  terms  of  the  policy  for  mak- 
ing such  election  plaintiff,  as  assignee  of  the  policy,  had 
notificHl  the  insurance  company  that  plaintiff  elected  to 
receive  the  benefit  accruing  August  4,  1894,  under  the 
third  subdivision  of  said  policy,  to-wit,  "To  withdraw  the 
entire  equity — t.  e.  the  accumulations  that  belong  to  this 
policy."  There  was  a  decree  as  prayed,  and  the  accumu- 
lations above  referred  to  having  been  found  to  be  equal 
to  ?634.18,  the  insurance  company  was  required  to  pay 
to  plaintiff  the  said  sum,  to  be  applied  on  the  indebted- 
ness due  to  it  from  John  F.  Flynn.  It  was  further  ad- 
judged that  John  F.  Flynn  and  Ilonnora  Flynn  had  no 
interest,  right,  or  title  in  the  polity,  and  these  parties 
have  appealed. 

There  were  presented  by  the  evidence  and  in  argument 
several  questions  which  we  shall  not  consider,  for,  in  our 
opinion,  there  is  at  the  threshold  a  question  which,  in 
the  view  we  take  of  it,  renders  unnecessary  the  consider- 
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ation  of  any  other,  and  that  question  is  whether  or  not 
the  policy  ever  was  assigned  to  the  bank.  In  reference 
to  the  loan  as  to  which  plaintiff  claims  this  policy  was 
assigned  as  security,  Mr.  Bucholz,  plaintiff's  cashier,  tes- 
tified that  about  May  14,  1888,  John  F.  Flynn  wanted  to 
borrow  f  1,000  and  offered  to  give  the  policy  as  collateral 
security,  and  that  it  was  finally  understood  that  Flynn 
might  bring  it  down  and  the  bank  would  make  the  loan ; 
that  on  that  day  Flynn  signed  the  note  and  got  $1,000 
then  or  soon  afterward;  that  a  few  days  after  the  date 
of  the  note  Flynn  brought  the  policy  to  the  bank  and  left 
it  there,  promising  to  come  in  within  a  few  days  and  fix 
up  the  arrangement.  The  cashier  testified  that  at  the 
time  he  took  the  policy  he  did  not  understand  that  it  was 
necessary  for  Honnora  Flynn  to  assign  it,  and  that  he 
never  spoke  to  her  about  doing  so.  There  was  no  evi- 
dence tending  to  show  that  Mrs.  Flynn  ever  assigned  the 
policy  herself;  indeed,  the  testimony  of  the  president  of 
the  bank  is  that  when  he  asked  Mrs.  Flynn  to  assign  it, 
which  was  after  the  maturity  of  the  $1,000  note  above 
referred  to,  she  refused  to  make  the  assignment.  There 
was  no  evidence  that  John  F.  Flynn  was  specially  author- 
ized to  assign  the  policy  as  agent  for  his  wife,  and  the 
only  proof  of  general  agency  to  be  found  in  the  record 
is  the  following  question  propounded  to  the  cashier  and 
his  answer  thereto:  "Q.  What  do  you  know,  if  anything, 
with  reference  to  her  husband  acting  as  her  agent  gen- 
erally in  her  matters, — in  business  matters?  A.  I  never 
knew  that  she  did  any  business  for  herself.  He  always 
did  the  business."  There  was  never  any  assignment  by 
Mr.  Flynn.  His  testimony  was  to  the  effect  that  the  pol- 
icy was  left  at  the  bank  simply  for  safe-keeping.  As  the 
district  court  found  in  favor  of  the  bank,  we  shall  assume 
that  the  transaction  as  described  by  the  cashier  was  cor- 
rectly described,  and  therefore  that  the  note  was  first 
made  and  that  the  money  was  paid  then  or  a  few  days 
afterward  when  Mr.  Flynn  deposited  the  policy  as  col- 
lateral security.    We  have  already  shown  that  the  right 
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of  election  of  MitJ.  Flynn  under  the  policy  could  not  be 
exercised  until  more  than  six  years  after  the  loan  was 
made.  This  loan  was  jmyable  in  ninety  days.  It  was  not 
then  paid,  but  it  has  been  renewed  and  has  not  yet  been 
paid.  While  the  bank  had  the  policy  in  its  possession 
it  paid  three  of  the  annual  premiums  as  they  fell  due 
thereon,  but  there  was  no  notice  to  Mrs.  Flynn  that  these 
ought  to  be  met,  though  there  is  evidence  that  such  notice 
was  given  to  Mr.  Flynn.  Mrs.  Flynn,  in  her  testimony, 
denied  that  she  authorized  her  husband  to  assign,  trans- 
fer, or  deposit  the  policy  as  security.  Her  testimony  was 
that,  as  she  understood  it,  her  husband,  John  F.  Flynn, 
took  the  policy  to  the  bank  to  consult  the  president  of 
the  bank,  who  was  a  lawyer,  with  reference  to  the  valid- 
ity of  a  renewal  of  it  after  it  had  once  lapsed;  that  her 
husband  explained  afterward  that  he  had  left  it  at  the 
bank  for  safe-keeping,  and  that  she  supposed  these  state- 
ments were  true.  This  policy  was  for  f  2,500.  It  was  pay- 
able at  the  death  of  John  F.  Flynn  to  his  wife,  Honnora 
Flynn,  if  at  that  time  she  should  be  living,  otherwise  to 
the  Flynn  children,  of  whom  there  were  five  in  number. 
This  policy  had  been  in  existence  almost  nine  years, 
when,  as  alleged,  it  was  deposited  with  the  bank  as  col- 
lateral security  for  a  debt  owing  by  John  F.  Flynn.  None 
of  the  parties  for  whose  benefit  it  had  been  issued  and 
maintained  was  aware  of  this  alleged  disposition  of  it. 
Upon  the  death  of  the  insured  it  would  at  any  time  have 
furnished  to  his  widow  and  children  a  means  of  subsist- 
ence to  the  extent  of  f2,500.  The  bank,  by  virtue  of  its 
mere  possession  of  this  policy,  assumed  to  exercise  the 
rights,  not  of  John  F.  Flynn,  but  of  Honnora  Flynn,  and 
thereunder,  in  consideration  of  receiving  $034.18,  under- 
took to  surrender  this  policy  with  all  its  possibilities  of 
protection  to  Mrs.  Fhnn  and  her  children,  and  this  it 
did  because  it  claimed  the  policy  had  been  assigned  to  it. 
The  question  of  this  assignment  is  one  of  fact,  and  we  can 
find  no  evidence  of  an  assignment  authorized  or  executed 
by  Mrs.  Flynn.    The  attempt  of  the  bank  to  deprive  her  of 
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the  benefit  of  this  policy  without  her  consent  was  an  at- 
tempted wrong,  and  upon  it  can  be  based  no  just  claim 
for  compensation  or  consideration  because  of  premiums 
advanced  to  carry  the  policy  until  its  benefits  could  be 
commuted  to  a  cash  payment  to  the  bank.  On  the  face  of 
it  such  a  policy  was  not  intended  as  a  mere  accumulation 
of  savings.  It  was  a  judicious  provision  for  his  family  in 
event  of  the  death  of  the  insured.  To  deprive  this  wife 
and  mother  of  this  provision  there  should  have  been  at 
least  acquiescence  on  her  part  in  the  alleged  assignment; 
and,  in  some  way,  there  should  have  been  established  the 
right,  in  her  stead,  to  deprive  her  and  her  children  of  the 
benefits  of  the  policy  upon  the  death  of  the  head  of  the 
family.  There  was  not  sufficient  evidence  to  meet  either 
of  these  requirements,  and  the  judgment  of  the  district 
court  is  reversed  and  the  cause  is  remanded  for  further 
proceedings. 

Reversed  and  remanded. 


Mary  D.  Beardsley,  appellee,  v.  William  E.  Hig-  "J^ 
man,  appellant,  et  al. 

Filed  Mabch  8, 1899.    No.  8809. 

1.  Judicial  Sale:  Sheriff's  Return:  Mistake.    A  judicial  sale  is  uot 

void  because  the  sheriff  in  making  his  return  thereof  by  mistake 
recites  that  he  received  the  order  of  sale  on  a  date  different  from 
that  on  which  he  actually  received  it. 

2.  :  Appraisement.    It  is  error  for  a  sheriff  to  cause  real  estate 

to  be  reappraised  before  he  has  twice  advertised  and  offered  it 
for  sale,  unless  the  first  appraisement  has  been  set  aside  by  the 
court 


:  :  Alias  Order.    An  order  of  a  district  court  setting* 

aside  a  sale,  but  retaining  the  appraisement  made  of  the  prop- 
erty and  directing  an  alias  order  of  sale,  is  not  void  if  erroneous; 
and  it  is  not  erroneous  where  the  property  has  only  been  once 
offered  for  sale. 

21 
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Appeal  from  the  district  court  of  Dawes  county. 
Heard  below  before  Baiitow,  J.    Affirmed. 

George  M.  Pardoe  and  W.  E.  Gantt,  for  appellant. 

Leivis  d  Beardsley  and  Albert  W.  Crites,  contra. 

Kagan,  C. 

In  the  district  court  of  Dawes  county  a  decree  foreclos- 
ing an  ordinary  real  estate  mortgage  was  rendered  in 
favor  of  Mary  D.  Beardsley  against  William  E.  Higman 
and  others  on  June  5,  1895.  The  clerk  of  the  district 
court  of  said  county  issued  "an  order  of  sale,"  to  which 
was  attached  a  certified  copy  of  the  foreclosure  decree, 
and  delivered  the  same  to  the  sheriff.  The  latter  caused 
the  property  to  be  appraised,  advertised,  and  sold,  and 
it  was  purchased  by  Mrs.  Beardsley.  This  sale  was  by 
the  court  on  her  motion  set  aside,  the  order  providing 
that  the  appraisement  made  be  retained,  and  that  the 
clerk  issue  an  alias  order  of  sale  for  the  property.  This 
alias  order  of  sale  was  issued,  the  property  again  sold, 
purchased  by  Mrs.  Beardsley,  the  sale  confirmed,  and 
from  this  order  Higman  has  appealed. 

1.  It  is  first  insisted  that  the  alias  order  of  sale  is  void, 
and  in  support  of  this  remarkable  contention  it  is  said 
that  the  alias  order  does  not  show  that  any  action  was 
ever  pending  in  the  district  court  of  said  county  wherein 
the  parties  named  in  the  order  of  sale  were  parties  to  any 
suit  in  said  court.  The  alias  order  of  sale  is  directed  to 
the  sheriff  of  Dawes  county  and  recites:  "In  a  certain 
action  in  the  district  court  pending,  wherein  Mary  D. 
Beardsley  is  plaintiff  and  William  E.  Higman  and  others 
are  defendants,  you  are  hereby  commanded  *  *  *  to 
sell;"  and  in  order  that  counsel  for  appellant  may  not 
be  again  misled  as  to  what  the  transcript  which  they 
have  filed  here  shows,  they  are  respectfully  referred  to 
page  22  of  the  record  of  this  case  on  file  in  this  court. 
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where  they  will  find  the  alias  order  of  sale  with  the  recita- 
tion just  quoted. 

2.  A  second  argument  is  that  the  alias  order  of  sale 
is  void  because  it  "does  not  show  upon  its  face  that  any 
decree  was  rendered  in  said  court  in  favor  of  said  plaintiff 
and  against  said  defendants  foreclosing  said  mortgage 
and  ordering  the  sale  of  the  property  described  in  the 
same  for  the  satisfaction  thereof."  The  alias  order  of 
sale  already  quoted,  found  on  page  22  of  the  record  in  this 
case,  recites  that  the  plaintiff  Beardsley  in  said  action 
recovered  of  the  defendant  ITigman  and  others  in  said 
action  by  a  consideration  of  said  court  a  judgment  for 
the  sum  of  |6,088.88  and  costs  taxed  at  $13.30,  and  said 
order  of  sale  commands  the  sheriff  to  advertise  and  sell 
certain  described  real  estate  for  the  purpose  of  satisfy- 
ing the  judgment. 

3.  A  third  argument  is  that  "said  order  of  sale  is  void 
on  its  face  for  the  reason  that  no  copj^  of  said  decree  is 
set  out  therein,  nor  is  any  copy  attached  thereto,  nor  any 
reference  made  in  said  order  to  the  decree  of  the  court 
ordering  the  sale  of  said  premises  for  the  satisfaction  of 
said  mortgage."  Attached  to  the  alias  order  of  sale 
found  on  said  page  22  of  the  record  is  a  certified  copy  of 
the  mortgage  foreclosure  decree. 

4.  The  sale  under  consideration  was  made  on  January 
20,  1896.  The  sheriff  in  making  his  return  of  said  sale 
recited  in  said  return:  "Received  this  order  this  5th  day 
of  June,  1895.''  It  is  novf  said  that  the  sale  is  void  be- 
cause of  this  recitation.  A  casual  inspection  of  the 
record  sliows  that  this  date — June  5, 1895 — was  a  clerical 
mistake.  This  was  the  date  of  the  original  order  of  sale, 
not  the  date  of  the  alias  order;  but  this  sale  was  not  void 
because  the  sheriff  in  making  his  return  thereof  by  mis- 
take recited  that  he  received  the  order  on  a  date  different 
from  that  on  which  he  actually  received  it. 

5.  Another  argument  is  that  the  sale  made  of  the  real 
estate  by  the  sheriff  on  January  20,  189G,  was  void  "for 
the  reason  that  no  appraisement  was  made  of  the  prop- 
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erty  and  filed  by  the  sheriflf  of  said  county  before  adver- 
tising and  making  said  sale."  The  property  was  ap- 
praised by  the  sliorijff  and  two  disinterested  freeholders, 
residents  of  said  Dawes  county,  duly  sworn  to  make  the 
appraisement,  etc.,  on  June  14,  1895,  and  the  sale  under 
consideration  was  first  advertised  on  December  19,  1895. 

6.  Another  argument  is  that  the  sale  made  by  the 
sheriff  under  the  alias  order  of  sale  was  void  because  he 
did  not  cause  the  property  to  be  reappraised.  The  real 
estate  had  already  been  once  appraised  and  once  oflfere<i 
for  sale,  and  unless  that  appraisement  had  been  set  aside, 
it  would  have  been  error  for  the  sheriff  to  cause  the  real 
estate  to  be  reappraised  before  it  had  been  twice  ad- 
vertised and  offered  for  sale.  (Code  of  Civil  Procedure, 
sec.  495.)  When  the  court  made  an  order  setting  aside 
the  first  sale  it  did  not  set  aside  the  appraisement  made, 
but  by  its  order  expressly  retained  that  appraisement 
and  directed  the  sheriflf  to  advertise  and  offer  the  prop- 
erty for  sale  under  such  appraisement.  It  is  said  by 
counsel  for  appellant  that  the  district  court  was  without 
jurisdiction  to  make  that  kind  of  an  order.  We  do  not 
think  it  was.  Indeed,  the  order  of  the  court  retaining  the 
appraisement  was  unnecessary.  The  order  was  superflu- 
ous. It  added  nothing  whatever  to  the  statute,  for  unless 
the  first  appraisement  made  had  been  vacated  by  the 
court,  the  sheriflf  could  not  cause  the  property  to  be  re- 
appraised until  he  had  twice  advertised  and  offered  the 
property  for  sale  under  the  appraisement. 

The  foregoing  are  the  only  arguments  which  we  deem 
it  necessary  to  notice.    The  decree  is 

Affirmed. 
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John  L.  Tidball,  Administrator,  bt  al.  v.  Isaao  N. 
Young,  Administrator,  bt  al. 

Filed  March  8, 1899.    No.  8787. 

1.  Administrator's  Bond:  Obligee.  To  constitute  a  valid  adminis- 
trator's bond  some  person  or  officer  must  be  named  therein  as 
obligee. 

2. :  :  County  Judge.  A  writing  purporting  to  be  an  ad- 
ministrator's bond,  signed  by  principal  and  sureties,  approved 
and  filed  by  the  probate  court,  in  which  no  person  or  officer  is 
named  as  obligee  is  neither  a  statutory  nor  a  common-law  bond. 
It  is  simply  a  promise  in  writing  made  to  no  one,  and  is  void. 

Error  from. the  district  court  of  Saline  county.  Tried 
below  before  Hastings,  J.    Reversed. 

F.  I.  Fass  and  W.  B,  Matsoriy  for  plaintiffs  in  error. 

E.  8.  Abbotty  contra. 

Ragan,  0. 

Jarett  Young  died  in  Saline  county,  Nebraska,  leaving 
a  will,  which  was  duly  admitted  to  probate,  and  one 
Boomgarden  qualified  therefor  and  was  appointed  execu- 
tor of  Young's  estate.  Subsequently  Boomgarden  re- 
signed and  one  George  D.  Stevens  was  appointed  admin- 
istrator with  the  will  annexed.  For  the  faithful 
performance  of  his  duties  as  such  administrator  Stevens 
as  principal  and  one  Band  and  one  Bridges  as  sureties 
executed  and  filed  with  the  probate  court  of  said  county 
a  writing,  denominated  in  this  record  a  "bond,"  which  was 
duly  approved  as  the  bond  of  said  Stevens  as  adminis- 
trator with  the  will  annexed  by  said  probate  court. 
Stevens'  authority  as  administrator  with  the  will  an- 
nexed was  extinguished  by  an  order  of  the  probate  court 
removing  him  as  such  administrator  and  Isaac  N.  Young 
was  appointed  administrator  instead,  who  duly  qualified 
by  giving  his  bond  and  accepting  the  trust     He  then 
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brought  this  suit  in  the  district  court  of  Saline  county 
against  Stevens  as  principal  and  Band  and  Bridges  as 
sureties  to  recover  the  value  of  certain  personal  prop- 
erty belonging  to  the  Jarett  Young  estate,  which  it  is 
alleged  Stevens,  while  he  was  administrator  with  the 
will  annexed,  took  possession  of  and  converted  to  his  own 
use,  or  at  least  had  neglected  and  refused  to  account  for 
and  turn  over  to  the  present  administrator.  Young,  ad- 
ministrator, based  this  action  on  the  bond  which  it  is 
alleged  that  Stevens  as  principal  and  Band  and  Bridges 
as  sureties  executed  and  filed  in  the  probate  court  at  the 
time  Stevens  was  appointed  administrator  with  the  will 
annexed.  It  seems  that  during  the  pendency  of  this  ac- 
tion Stevens  died;  at  any  rate  his  death  was  suggested 
and  his  administrator,  John  L.  Tidball,  -was  made  de- 
fendant to  this  action  in  place  of  Stevens,  deceased.  The 
trial  in  the  district  court  resulted  in  a  judgment  in  favor 
of  Young,  administrator,  against  Tidball,  administrator 
of  Stevens'  estate,  and  against  Band  and  Bridges,  to  re- 
view which  the  parties  below  have  filed  here  a  petition  in 
error. 

The  writing  or  paper  sued  on  here  as  a  bond  exe- 
cuted by  Stevens  as  principal  and  Band  and  Bridges  as 
sureties,  so  far  as  material  here,  is  as  follows:  "Know  atl 
men  by  these  presents,  that  we,  George  D.  Stevens,  as 
principal,  and  (Miarles  Band  and  W.  A.  Bridges,  as  sure- 
ties, all  of  the  county  of  Saline  and  the  state  of  Nebraska, 
are  held  and  firmly  bound  in  the  penal  sum  of  $4,000, 
lawful  money  of  the  United  States,  well  and  truly  to  pay 
we  bind  ourselves,  our  heirs,  executors,  administrators, 
and  assigns,  and  each  of  them,  firmly  by  these  presents.'' 
It  is  to  be  observed  that  this  so-called  bond  is  without 
an  obligee.  Nowhere  in  the  bond  is  any  person  men- 
tioned as  an  obligee,  nor  is  there  any  blank  left  in  the 
bond  for  the  filling  in  of  the  name  of  an  obligee.  The 
bond  simply  recites  that  the  principal  and  sureties  are 
held  and  firmly  bound  in  a  certain  sum  of  money,  to  pay 
which  they   bind   themselves.     The   bond   recites   that 


Vol.  58]  JANUARY  TERM,  1899.  263 


Tidball  v.  Young. 


Stevens  had  been  appointed  administrator  with  the  will 
annexed  of  the  estate  of  Jarett  Young,  deceased,  and 
then  recites  generally  that  if  Stevens,  as  such  adminis- 
trator, shall  perform  his  duties,  the  obligation  shall  be 
null  and  void;  otherwise  remain  in  full  force  and  effect. 
Section  311,  chapter  23,  Compiled  Statutes,  provides: 
"All  bonds  required  by  law  to  be  taken  in  or  by  order  of 
the  probate  court  shall  be  for  such  sum  and  with  such 
sureties  as  the  judge  of  probate  shall  direct,  except  when 
the  law  otherwise  prescribes;  and  such  bonds  shall  be 
for  the  security  and  benefit  of  all  persons  interested,  and 
shall  be  taken  to  the  judge  of  probate,  except  where  they 
are  required  by  law  to  be  taken  to  the  adverse  party." 
Section  179  of  said  chapter  provides:  "Every  adminis- 
trator, before  he  enters  upon  the  execution  of  his  trust 
and  before  letters  of  administration  shall  be  granted  to 
him,  shall  give  a  bond  to  the  judge  of  probate,"  etc.  An 
essential  thing  in  every  administrator's  bond  is  an 
obligee.  The  promise  of  the  principal  and  sureties  sign- 
ing such  an  instrument  must  be  made  to  some  person  or 
officer.  The  instrument  on  which  this  action  is  based 
does  not  comply  with  the  statute.  It  is  not  the  bond 
which  the  statute  requires  an  administrator  to  give.  It 
is  neither  good  as  a  statutory  bond  nor  as  a  common-law 
bond.  It  is  a  promise  in  writing  made  to  no  one.  It  is 
simply  void.  Sacra  v.  TludmUj  59  Tex.  207,  was  a  suit 
on  a  paper  alleged  to  be  a  guardian's  bond,  and  in  the 
alleged  bond  no  one  was  named  as  obligee,  although  the 
bond  recited  that  the  principal  and  sureties  "are  held 

and  firmly  bound  unto  ,"  and  the  court  held  that 

this  instrument  was  not  a  good  guardian's  bond,  either 
under  the  statute  or  at  common  law,  and  that  a  suit 
could  not  be  maintained  thereon,  because  no  one  was 
named  in  the  bond  as  obligee.  The  court  said:  "It  is 
the  duty  of  courts  to  construe  and  enforce  contracts.  To 
make  contracts  for  parties  is  something  quite  beyond 
their  province.  ♦  ♦  ♦  None  of  the  cases  go  to  the 
length  of  supplying  necessary  parties  to  bonds.     If  the 
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name  of  the  obligee  may  be  omitted  without  affecting 
the  validity  of  the  bond,  why  may  not  the  amount  of  the 
bond  also  be  left  blank?  By  the  same  reasoning,  why 
may  not  both  the  amount  and  the  payee  be  omitted? 
Or  the  signature  of  the  principal  and  the  sureties  be  dis- 
pensed with?" 

It  may  be  that  the  county  judge  who  accepted  and  ap- 
proved this  writing  as  the  bond  of  Stevens,  administrator, 
may  be  liable  upon  his  bond  to  the  present  administrator 
of  the  Young  estate,  if  the  latter  estate  has  been  preju- 
diced by  the  negligence  of  such  county  judge.  But  this 
we  do  not  decide.  It  may  be  that  if  Stevens,  during  his 
lifetime,  and  while  pretending  to  act  as  administrator  for 
Young's  estate,  obtained  possession  of  and  converted  to 
his  own  use  the  assets  of  that  estate,  the  Stevens  estate  is 
now  liable  to  the  Young  estate  therefor.  But  no  one  is  lia- 
ble to  the  Young  estate  on  this  instrument  alleged  to  be 
the  bond  of  Stevens,  administrator.  The  instrument  made 
the  basis  of  this  suit  is  alleged  to  be  a  bond  and  contract 
of  the  parties  who  signed  it.  It  is  not  a  contract.  It  is 
an  imperfect  and  unfinished  instrument  in  writing,  and 
no  action  can  be  maintained  thereon.  The  judgment  of 
the  district  court  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Hiram  J.  Palmer,  Administrator,  v.  De  Wrrr  C. 
Howard. 

Filed  MARcn  8, 1899.    No.  8781. 

Affirznance  of  Judgement:  Review.  The  record  presents  no  question 
of  law.  Evidence  examined,  and  held  to  sustain  the  verdict  of 
the  jury. 

Error  from  the  district  court  of  Hall  county.    Tried 
below  before  Thompson,  J.    Affirmed. 
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W.  JET.  Piatt,  for  plaintiff  in  error. 
J.  H.  Woollet/y  contra. 

RagaNjC. 

Hiram  J.  Palmer,  administrator,  has  filed  a  petition 
in  error  here  for  the  review  of  a  judgment  pronounced 
against  him  in  favor  of  De  Witt  O.  Howard  by  the  dis- 
trict court  of  Hall  county.  The  record  presents  no  ques- 
tion of  law.  It  is  insisted  by  counsel  for  plaintifF  in 
error  that  the  evidence  does  not  sustain  the  verdict  of 
the  jury.  The  evidence  is  not  very  satisfactory,  but  we 
are  compelled  to  say  that  we  think  it  sustains  the  jury's 
verdict,  and  the  judgment  must  be,  and  is, 

Affirmed. 


John  J.  Davis  v.  Edwin  Oulvbr. 

Filed  Mabch  8, 1899.    No.  8773. 

1.  Beplevin:  Genebal  Denial:  Evidence.    Under  a  general  denial  in 

replevin  the  defendant  may  prove  any  fact  which  amounts  to  a 
defense  to  the  plaintiff's  cause  of  action. 

2.  Note:  Innocent  Purchaser:   Evidence.     Evidence  examined,  and 

held  to  sustain  the  finding  of  the  jury  that  the  plaintiff  in  error 
and  his  assignor  purchased  the  note  in  suit  after  its  maturity. 

3.  :  Payment.    When  the  action  was  brought  there  was  nothing 

due  on  the  note. 

4.  Beplevin:  General  Denial:   Set-Off.     In  a  replevin  action  for 

property  covered  by  a  chattel  mortgage  given  to  secure  the 
payment  of  a  note  owned  by  plaintiff  the  defendant,  under  a 
general  denial,  may  show  that  plaintiff  at  the  commencement 
of  the  suit  was,  and  still  is,  indebted  to  him  for  labor  in  an 
amount  equal  to  the  amount  due  on  the  note. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Holmes,  J.   Affitmed. 
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C.  8.  RainhoU  and  Daniel  F.  Osgood,  for  plaintiff  in  error: 

Usury  should  be  specially  pleaded.  {Dix  v.  Van  Wyck, 
2  Hill  [N.  Y.]522.) 

An  account  cannot  be  adjusted  in  replevin.  (Whit- 
icorth  V,  Thomasy  83  Ala.  308;  Otter  v,  Williams,  21  111.  118; 
Stoic  V.  Yarn  00(1,  14  111.  427;  Keaggy  c.  Hite,  12  111.  101; 
Streeter  v.  Strectcr,  43  111.  155;  Mclntire  v.  Eastman^  76  la. 
455.) 

Set-off  is  not  generally  allowed  in  replevin.  (Water- 
man, Setoff  169;  Kennctt  v.  Ficl'el,  21  Pac.  Rep.  [Kan.] 
93.) 

Set-off,  if  allowable,  must  be  specially  pleaded.  (Whit- 
north  t\  Thomas,  83  Ala.  308.) 

J.  R.  Webster,  Theodore  F.  BanieSy  C.  H.  Bane,  and  Mac- 
farland  &  Altschuler,  contra. 

Ragan,  C. 

On  April  12,  1894,  Edwin  Culver  executed  and  de- 
livered his  note  for  |18,  due  thirty  days  after  date,  to 
M.  L.  Thomas.  The  note  was  payable  to  the  order  of 
the  payee  and  drew  interest  at  the  rate  of  ten  per  cent 
per  annum  from  maturity.  Thomas  indorsed  and  de- 
livered this  note  to  the  Lincoln  CJoal  Company,  and  the 
latter  indorsed  and  delivered  it  to  John  J.  Davis.  The 
note  was  secured  by  chattel  mortgage.  John  J.  Davis 
brought  replevin  for  the  mortgaged  property.  Judgment 
for  the  defendant,  and  Davis  prosecutes  error. 

1.  The  first  argument  is  that  the  court  erred  in  per- 
mitting the  defendant  below  to  show  that  the  note  was 
tainted  with  usury.  The  answer  was  a  general  denial, 
and  the  argument  is  that  such  a  defense  could  not  be 
shown  under  such  a  plea.  Whatever  may  be  the  rule  in 
other  jurisdictions  the  practice  here  is  that  under  a  gen- 
eral denial  in  replevin  the  defendant  may  prove  any 
special  matter  which  amounts  to  a  defense  to  the  plain- 
tiff's cause  of  action.    {Merrill  v,  Wedgwood,  25  Neb.  283; 
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Cool  V.  Roche,  15  Neb.  24;  Blue  Yallcij  Bank  v.  Bane,  20  Neb. 
294;  Riehanhon  i\  Steele,  9  Neb.  483;  Best  v.  Steivart,  48 
Neb.  859;  Johnston  r.  Milwaukee  &  Wyoming  Investment  Co., 
49  Neb.  68;  Jenkins  r.  Mitchell,  40  Neb.  664.) 

2.  The  second  argument  is,  in  effect,  that  the  verdict 
for  the  defendant  below  is  not  supported  by  sufficient 
evidence,  as  upon  any  theory  of  the  case  there  was  some- 
thing due  from  Culver  upon  the  note.  Plaintiff  in  error 
here  claims  to  be  an  innocent  purchaser  before  maturity 
of  the  note  Avhich  the  mortgage  in  controversy  was  given 
to  secure;  or,  rather,  his  precise  claim  is  that  he  pur- 
chased the  note  from  one  who  was  an  innocent  pur- 
chaser before  due  without  notice  that  the  note  was 
tainted  with  usury.  This  note  matured  on  May  12,  1894. 
It  was  indorsed  by  the  payee  and  delivered  to  the  coal 
company  on  September  13,  1894;  but  there  was  written 
upon  the  note  the  following:  "Extended  to  September  13, 
1894."  The  evidence  on  behalf  of  plaintiff  in  error  is 
that  this  writing  was  put  on  the  note  by  the  original 
payee  thereof  at  the  request  of  Culver,  the  maker  of  the 
note,  and  in  pursuance  of  an  agreement  between  them 
that  the  note  should  be  extended  to  that  date.  This, 
however,  is  denied  by  Culver.  We  think  the  jury  were 
justified  in  taking  Culver's  testimony  as  true,  and  there- 
fore it  follows  that  whatever  title  the  Lincoln  Coal  Com- 
pany had  to  this  note  it  acquired  after  its  maturity. 
Thomas,  the  original  payee  of  the  note,  swears  that  he 
sold  and  indorsed  this  note  to  the  Lincoln  Coal  Company. 
His  evidence,  however,  is  entirely  overthrown  by  that  of 
the  officers  of  the  coal  company.  They  say  that  Thomas 
owed  them  a  coal  bill  of  |6.65,  and  that  he  indorsed  the 
note  in  suit  and  left  it  with  the  coal  company  as  security 
for  what  he  owed  it;  that  on  September  13,  1894,  the 
plaintiff  in  error  here  paid  Thomas'  coal  bill  and  took  up 
the  note,  Thomas  being  present.  As  to  the  other  argu- 
ment,— that  there  was  something  still  due  on  the  note 
from  Culver  at  the  time  this  suit  Avas  brought, — the  evi- 
dence shows  that  whije  Culver  gave  Thomas  the  note  for 
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$18  he  only  received  f  15  in  money.  By  agreement  between 
the  parties  Culver  was  to  pay  $2.50  per  month  interest 
on  this  |15,  or  interest  at  the  rate  of  sixteen  and  two- 
thirds  per  cent,  payable  monthlj^  and  that  in  pursuance 
of  that  usurious  contract  he  had  paid  f  12.50  in  money  to 
Thomas,  leaving  a  balance  of  $2.50  on  the  note;  that 
after  Davis,  the  plaintiff  in  error,  became  the  oAvner  of 
the  note,  Culver,  who  is  a  blacksmith,  did  work  for  him 
of  the  value  of  1^2.75,  and  that  when  this  suit  was  brought 
Davis  was  indebted  to  him,  Culver,  in  that  amount  for 
said  work.  Applying  that  indebtedness  on  the  note  it 
discharged  the  same.  The  jury  correctly  found  that  at 
the  time  the  suit  was  brought  there  was  nothing  due 
upon  the  note. 

It  is  insisted  on  the  argument  that  this  J2.75  due  from 
Davis  to  Cuher  could  not  be  set  off  in  this  action  against 
what  was  due  on  the  note.  We  fail  to  appreciate  the 
force  of  this  contention.  If  this  was  a  suit  at  law  upon 
the  note,  Culver  could  have  pleaded  as  a  set-off  the  |2.75 
due  him  from  Davis,  the  holder  of  the  note.  In  order  for 
Davis  to  recover  in  this  action  it  was  incumbent  upon 
him  to  show  that  there  was  some  amount  due  him  from 
Culver  on  the  note  when  the  action  was  brought,  and 
under  a  general  denial  it  was  competent  for  Culver  to 
show  that  he  was  entitled  to  be  credited  for  the  work 
he  had  done  for  Davis;  and  that,  therefore,  there  was 
nothing  due  Davis  on  the  note.  Let  the  judgment  of  the 
district  court  be 

Affirmed. 


JosEPHUs  Moore,  appellant,  v.  Sylvanus  Moore  et 


Filed  March  8, 1899.    No.  7942. 

1.  Vendor  and  Vendee:  Parext  and  Child.     Evidence  examined,  and 
field  npt  to  establish  the  existence  of  ap  oral  Qoutraet  between 
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appellant  and  his  father  and  mother  that  on  the  death  of  the 
survivor  of  them  the  title  to  their  real  estate  should  vest  in 
appellant. 

2.  Executors  and  Administrators:  Claim  Against  Estate:  Evidence. 
Evidence  examined,  and  held  not  sufficient  to  sustain  a  finding 
that  any  sum  of  money  was  due  appellant  from  his  father  and 
mother's  estate* 

Appeal  from  the  district  court  of  Dawson  county. 
Heard  below  before  Neville,  J.    Affirnied. 

Francis  G.  Hamery  for  appellant. 

Rice  &  Johnston^  Eltcood  Hunty  and  J.  M.  Forristally 
contra, 

Eagan,  0. 

In  the  district  court  of  Dawson  county  Josephus  Moore 
brought  this  action  against  Sylvanus  Moore  and  others. 
In  his  petition  Josephus  Moore  alleged  that  from  1878 
until  his  death,  which  occurred  in  October,  1886,  his 
father,  Hamilton  Moore,  was  the  owner  in  fee  of  and  re- 
sided upon  the  southeast  quarter  of  section  12,  township 
9  north,  and  range  19  west,  in  Dawson  county,  Nebraska; 
that  his  father  was  old  and  infirm  for  a  number  of  years 
before  his  death  and  unable  to  take  care  of  himself,  and 
required  the  constant  care  and  attendance  of  others;  that 
he  resided  with  his  father  from  1872  continuously  until 
just  before  his  death,  supported  him  and  his  mother  until 
her  decease,  and  in  so  doing  expended  large  sums  of 
money  and  performed  much  labor;  tliat  all  this  was  done 
by  him  in  pursuance  of  an  oral  agreement  between  his 
father  and  mother  upon  one  part  and  himself  on  the 
other  that  upon  the  decease  of  the  father  and  mother  he, 
Josephus  Moore,  should  have  said  quarter  section  of  land 
as  compensation;  that  in  pursuance  of  the  agreement  he, 
Josephus  Moore,  was  to  enter  upon  the  possession  of  said 
described  land  and  remain  in  possession  thereof  until  the 
death  of  his  father  and  mother  and  thenceforth  forever; 
that  in  pursuance  of  said  oral  agreement  he  did  enter 
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upon  said  real  estate,  made  valuable  improvements 
thereon,  and  that  his  father  and  mother  resided  upon  said 
real  estate  with  him,  and  that  he  provided  for  them  and 
supported  them  until  the  decease  of  the  survivor  of  them; 
that  his  mother  died  in  March,  1884,  and  that  shortly  be- 
fore his  death  the  father  went  to  Indiana  to  visit  the 
scenes  of  his  early  years,  and  while  there  became  and 
was  of  a  weak  mind  and  failing  intellect,  and  in  disre- 
gard of  his  agreement  with  his  son,  Josephus  Moore,  and 
while  under  the  illegal  influence  of  certain  of  Josephus' 
brothers  and  sisters,  the  father  conveyed  said  real  estate, 
without  consideration,  to  two  of  said  sisters;  that  the 
value  of  the  labor  and  money  expended  by  him  upon  said 
real  estate  and  in  caring  for  his  said  father  and  mother 
was  $5,125.  The  prayer  of  the  petition  was  that  the  deed 
made  by  his  father,  Hamilton  Moore,  in  Indiana  might  be 
declared  void  and  the  title  to  the  real  estate  be  decreed 
to  be  in  him,  Josephus  Moore,  or  that  if  for  any  reason 
the  court  could  not  make  such  a  decree  his,  Josephus 
Moore's,  claim  for  money  and  labor  and  care  expended  in 
behalf  of  his  father  and  mother  might  be  decreed  a  valid 
lien  upon  the  premises,  and  that  they  should  be  sold  for 
the  satisfaction  thereof.  The  district  court  found  that 
the  evidence  was  insufficient  to  establish  an  oral  con- 
tract between  Hamilton  Moore  and  his  wife  with  their 
son,  Josephus  Moore,  as  he  alleged  in  his  petition;  that 
the  possession  of  the  land  in  controversy  was  in  the  said 
Hamilton  Moore  from  the  time  he  entered  the  same  under 
the  United  States  homestead  laws  until  the  deed  made 
in  Indiana  to  the  parties  made  defendants  to  this  action; 
that  the  possession  of  said  real  estate  never  was  in  Jo- 
sephus Moore,  and  that  the  deed  made  by  Hamilton 
Sloore  in  Indiana  to  the  parties  made  defendants  was 
executed  and  delivered  by  him  of  his  own  free  will  and 
accord,  and  that  no  undue  influence  was  used  to  induce 
him  to  so  convey  the  land,  but  that  the  deed  was  based 
up(m  a  valid  consideration,  and  at  the  time  the  said  deed 
was  made  said  Hamilton  Moore  was  of  sound  mind.    The 
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court  entered  a  decree  dismissing  the  petition  of  Jose- 
phus  Moore,  and  he  has  appealed. 

1.  The  evidence  in  the  record  abundantly  sustains  each 
and  every  finding  made  by  the  district  court,  and  would 
sustain  no  other  finding.  It  would  subser\^e  no  useful 
purpose  to  quote  all  this  evidence.  Hamilton  Moore,  his 
wife,  and  their  tw^o  sons,  Josephus  and  Russell,  came  to 
the  state  of  Nebraska  about  1873.  They  came  from  the 
state  of  Indiana,  where  Hamilton  Moore  left  some  sons 
and  daughters  living,  w^ho  were  at  that  time  married. 
When  Hamilton  Moore  and  his  wife  came  to  Nebraska 
their  sons,  Josephus  and  Russell,  were  unmarried,  and 
so  remained  for  a  number  of  years.  Hamilton  Moore 
acquired  title  to  the  land  in  dispute  by  patent  from  the 
United  States  government  under  the.  homestead  act  of 
congress.  In  support  of  appellant's  claim  that  an  oral 
contract  existed  between  himself  and  his  father  and 
mother  whereby  he  was  to  have  the  title  to  the  father 
and  mother's  homestead  on  the  death  of  the  survivor  of 
them  in  consideration  that  he  would  support  and  care 
for  them  during  their  natural  lives,  and  that  he  had  in 
all  respects  carried  out  his  contract,  a  number  of  wit- 
nesses testified  that  in  conversations  with  the  father  and 
mother,  and  especially  with  the  mother,  each  of  the  old 
people  had  said  that  upon  their  death  the  farm  was  to 
be  appellant's;  that  the  farm  w^as  appellant's;  that  ap- 
pellant was  taking  care  of  and  supporting  them,  and 
other  conversations  of  similar  import.  No  one  testified 
to  having  heard  made  any  such  a  contract  as  the  appel- 
lant alleged  in  his  petition,  nor  did  any  one  testify  that 
either  of  the  old  people  said  that  such  a  contract  existed, 
as  appellant  alleged.  Some  time  before  her  death  the 
mother  went  to  Indiana,  where  she  died  in  March,  1884. 
In  October  and  November,  1884,  she  wrote  the  appellant 
long  letters,  but  not  a  word  is  said  in  either  of  these  let- 
ters about  the  title  to  the  family  homestead  belonging 
to  the  appellant;  not  a  word  in  the  letters  in  reference  to 
any  contract  between  the  father  and  mother  that  upon 
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the  latter's  death  the  appellant  should  have  the  home- 
stead; and  yet  in  one  of  these  letters  she  expresses  the 
opinion  that  she  will  never  be  well  again.  In  December, 
1885,  the  mother  was  dead,  the  father  was  still  in  Ne- 
braska, and  in  that  month  the  appellant  wrote  a  letter 
to  a  brother  of  his  living:  in  Indiana,  and  in  this  letter  he 
said:  "Last  Monday  father  went  to  Davidson's  to  board. 
I  will  not  have  him  about  me  any  more.  If  any  of  you 
want  to  pay  me  $500  ready  money  I  will  waive  all  right 
to  the  estate  and  be  done  with  him  and  it;  otherwise  I 
will  take  a  thousand  dollar  claim  to  the  courts.  If  you 
want  a  hand  in  this  business  you  had  better  see  to  it  at 
once."  In  January,  1886,  appellant  writes  another  let- 
ter to  a  brother  or  sister  in  Indiana,  in  which  he  speaks 
of  Russell,  his  brother,  being  in  jail  on  a  charge  of 
larceny  and  that  his  wife  was  without  anything  to  eat. 
He  said:  "I  had  the  county  to  provide  for  her,  all  except 
fuel.  I  told  Davidson  to  take  her  a  load  of  corn  and 
charge  it  up  to  the  rent  on  the  place  [the  place  was  the 
father's  homestead  and  rented  to  Davidson],  and  if  it 
is  sold  I  think  I  should  have  whatever  portion  falls  to 
Sussell  to  partially  reimburse  me  for  what  I  have  paid 
out  for  him.  ♦  ♦  ♦  I  think  father's  farm  had  better 
be  sold.  It  would  bring  about  |2,500."  On  July  6,  1884, 
a  letter  is  written  to  the  appellant  by  one  of  his  sisters 
living  in  Ohio  in  answer  to  a  letter  wiiich  the  appellant 
had  written  her  in  June  of  the  same  year.  From  this  let- 
ter it  would  appear  that  the  writer  was  present  when  her 
mother  died.  She  said:  "Mother  wanted  Eliza  [another 
child]  to  have  all  that  they  left  after  her  and  father's 
expenses  were  paid.  It  was  hard  for  her  to  talk.  I 
thought  I  would  help  her.  I  said,  'You  want  Josephus 
to  have  the  rest?'  She  said,  'No;  he  has  a  farm  of  his 
own.^  She  seemed  to  think  you  was  most  perfect.  I 
wish  I  was  there  to  talk  with  you."  In  December,  1885, 
the  appellant  wrote  a  letter  to  his  brother  in  Indiana,  in 
which  he  said:  "Father  has  made  an  article  of  agreement 
with  W.  J.  Davidson,  renting  the  farm  to  Davidson  for 
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two  years,  *  *  *  by  which  Davidson  is  not  bound  to 
give  father  a  bushel  of  wheat,  corn,  or  potatoes,  but  father 
has  to  pay  taxes  and  help  buy  a  threshing  machine,  and 
the  article  deprives  me  of  the  privilege  of  looking  after 
the  place  entirely.  ♦  ♦  ♦  This  I  can  break  up  if  he 
still  continues  to  cause  me  so  much  trouble.  I  will  at- 
tempt to  take  the  place  out  of  his  control  as  long  as  I 
have  to  take  care  of  him,  and  if  I  fail,  then  I  will  sue  for 
pay  for  taking  care  of  him  during  the  last  ten  years  and 
save  what  I  can  that  way."  In  December,  1885,  a  sister 
of  the  appellant  in  Indiana  writes  him  a  letter,  in  which 
she  says:  "I  got  your  letter  a  few  days  ago.  Was  sorry 
to  hear  of  you  and  father  having  trouble  about  the  con- 
trol of  the  place.  ♦  ♦  ♦  Dear  brother,  do  not  think 
of  ever  suing  for  taking  care  of  him.  I  will  take  him 
and  take  care  of  him  the  rest  of  his  life  and  want  noth- 
ing for  it."  The  district  court  made  no  mistake  in  find- 
ing that  the  appellant  had  not  established  the  existence 
of  the  oral  contract  between  himself  and  father  and 
mother  which  he  pleaded  in  his  petition. 

2.  The  evidence  on  behalf  of  the  appellant  tended  to 
show  that  he  broke  up  some  of  the  land  in  controversy, 
put  some  improvements  of  small  value  thereon;  that  his 
father  and  mother  lived  on  the  place  with  him,  the  ap- 
pellant; that  he  boarded  and  took  care  of  them;  that  the 
father  was  a  cripple  and  unable  to  work  and  unable  to 
help  himself,  and  that  the  appellant  dressed  him  and  un- 
dressed him,  put  him  to  bed,  and  gave  him  the  care  that 
a  helpless  old  man  would  need.  On  the  other  hand,  the 
evidence  shows  that  the  mother,  while  she  remained  in 
Nebraska,  was  a  hale,  healthy,  intelligent  old  lady,  was 
a  midwife  and  made  money  practicing  that  profession; 
that  she  did  the  work  usually  done  by  housewives  on 
farms;  that  the  old  gentleman,  though  crippled  with 
rheumatism,  was  a  very  industrious  man;  that  he  worked 
in  the  garden  and  chopped  wood  and  did  such  chores  as 
he  was  able  to  do;  that  the  appellant,  until  he  married, 
lived  with  the  old  people  instead  of  their  living  with  him; 
22 
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that  while  he  managed  and  controlled  the  farm  for  a 
number  of  years  he  also  took  the  rents  and  profits  of  the 
same;  that  while  he  was  living  with  his  father  and 
mother  and  managing  their  farm  he  was  also  the  owner 
of  two  quarter  sections  of  land  near  the  family  home- 
stead, and  that  he  was  carrying  on  some  farm  opera- 
tions on  these  lands  and  improving  them;  and  the  evi- 
dence is  undisputed  that  at  the  time  the  old  people  came 
to  Nebraska  they  brought  |1,800  in  money  with  them, 
and  after  that  money  was  sent  out  here  to  the  family  in 
Nebraska  from  the  children  in  Indiana.  There  is  no  evi- 
dence in  this  record  which  would  justify  us  in  finding 
that  there  was  any  sum  of  money  whatever  due  to  the 
appellant  from  his  father  and  mother,  or  their  estate, 
much  less  that  the  appellant  was  entitled  to  a  lien  upon 
this  land  for  any  reason  whatsoever.  If  the  estate  of 
his  father  and  mother  is  indebted  to  him,  he  must  go 
to  the  probate  court  with  that  claim.  This  court  has  no 
probate  jurisdiction.  The  decree  of  the  district  court  is 
right — altogether  right — and  is 

Affirmed. 


Chase  County  v.  CmcAGO,  Burlington  &  Quincy  Bail- 
road  Company. 

Piled  March  8, 1899.    No.  8780. 

1.  Illegal  Taxes:  Recovery  for  Payments.    The  statutes  provide  two 

methods  of  recovering  back  illegal  taxes  paid  under  protest. 
When  the  tax  is  imposed  on  land  not  subject  thereto  or  which 
has  been  twice  assessed  for  the  same  year,  the  person  pajing 
the  tax  must  present  a  claim  to  the  county  board,  and  if  it  be 
not  allowed,  he  must,  if  he  wishes  further  to  contest,  appeal 
to  the  district  court;  but  if  the  tax  be  levied  for  an  illegal  or 
unauthorized  purpose,  or  if  the  tax  be  bad  for  any  other  cause 
not  falling  within  the  first  class,  he  may  maintain  an  original 
action  therefor.  Chicago,  B,  d  Q.  R,  Co.  v.  Nemaha  County,  50  Neb. 
393,  followed. 

2.  Taxation:  Limitation.    When  taxes  levied  by  a  county  exceed  th« 
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maximum  permitted  by  the  constitution,  the  excess  is  levied  for 
an  illegal  and  unauthorized  purpose.  Chicago^  B.  d  Q,  R.  Co,  v. 
Nemaha  County,  50  Neb.  393,  followed. 

:    .     The   constitution   permits   a   levy   of   taxes   by   a 


county  in  excess  of  15  mills  on  the  dollar  valuation  in  only  two 
classes  of  cases:  First,  to  pay  debts  existing  when  the  constitu- 
tion was  adopted;  and  secondly,  when  authorized  by  a  vote  of 
the  people.  This  brings  within  the  general  limitation  taxes 
levied  to  pay  judgments  rendered  against  the  county  on  debts 
not  contracted  before  the  constitution  was  adopted,  when  such 
additional  levy  has  not  been  authorized  by  vote  of  the  people. 

Error  from  the  district  court  of  Chase  county.    Tried 
below  before  Norris,  J.    Affirmed. 

Charles  W.  Meelrr,  for  plaintiff  in  error. 

J.  W.  Deiceese,  W.  S,  Morlan,  and  F.  E.  Bishop,  contra. 

Irvine,  C. 

For  the  year  1894  the  county  board  of  Chase  county 
levied  taxes  to  the  aggregate  of  16.3  mills  on  the  dollar 
valuation,  being  apparently  1.3  mills  in  excess  of  the 
limit  authorized  by  the  constitution.  The  Chicago,  Bur- 
lington &  Quincy  Railroad  Company  paid  the  tax  so  as- 
sessed against  its  property  in  the  county,  under  protest, 
and  then  brought  this  suit  in  the  county  court  to  recover 
that  part  of  the  amount  so  paid  in  excess  of  what  would 
have  been  due  on  a  levy  of  15  mills.  In  the  county  court 
the  action  was  dismissed.  An  appeal  was  taken  to  the 
district  court,  where  the  county  interposed  a  demurrer  to 
the  petition.  This  was  overruled,  and  the  county  elect- 
ing to  stand  on-  the  demurrer,  judgment  was  entered  for 
the  plaintiff.    The  county  brings  the  case  here. 

The  county  contends  that  the  case  is  one  of  a  claim 
against  the  county,  which  must  be  presented  to  the 
county  board,  and  if  disallowed,  taken  to  the  district 
court  by  appeal ;  that,  therefore,  neither  the  county  court 
nor  the  district  court  acquired  any  jurisdiction  in  an 
original  action.    In  support  of  this  view  there  are  cited 
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various  cases*  sustaining  the  statute  requiring  that 
claims  against  counties  shall  be  prosecuted  in  the  manner 
indicated,  and  reliance  is  largely  placed  on  Rirhfirihon 
Couniij  V.  IliiU,  28  Neb.  810.  That  Avas  a  case  where  it 
was  claimed  that  taxes  had  been  levied  upon  land  not 
subject  to  taxation,  and  it  was  there  held  that  a  claim 
must  be  presented  to  the  county  board,  and  further  pro- 
ceedings must  be  by  appeal  to  the  district  court.  Chicago, 
B.  &  Q,  If.  Go.  r.  yintaha  Count ij,  50  Neb.  393,  was  a  case 
like  the  presc^nt.  The  statutes  on  the  subject  were  there 
closely  considered,  and  it  Avas  held  that  the  form  of  pro- 
cedure dei)ends  on  the  nature  of  the  defect  in  the  tax. 
Where  it  is  claimed  that  the  land  is  not  subject  to  taxa- 
tion, and  f(U'  certain  other  defects,  procedure  must  be 
by  filing  a  claim.  But  if  it  be  claimed  that  the  tax  was 
imposed  for  an  illegal  or  unauthorized  purpose,  or  for 
other  reasons  not  within  the  first  class,  an  original  ac- 
tion may  be  brought.  It  was  also  there  held  that  taxes 
levied  in  excess  of  the  constitutional  limit  are  levied  for 
an  illegal  and  unauthorized  purpose.  This  disposes  of 
the  question  of  jurisdiction  and  brings  us  to  the  merits 
of  the  case. 

The  constitution,  article  9,  section  5,  provides:  "County 
authorities  shall  never  assess  taxes  the  aggregate  of 
which  shall  exceed  one  and  a  half  dollars  per  one  hun- 
dred dollars  valuation,  except  for  the  payment  of  indebt- 
edness existing  at  the  adoption  of  this  constitution,  un- 
less authorized  by  a  vote  of  the  people  of  the  county." 
The  petition  which  was  demurred  to  negatives  the  exist- 
ence of  either  of  the  cases  authorizing  a  greater  levy. 
This  would  seem  to  be  conclusive  against  the  county. 
It  is,  however,  disclosed  by  the  petition  that  of  the  total 
levy  of  1G.3  mills,  5  mills  was  for  a  judgment  fund,  and 
it  is  argued  that  the  limitation  extends  only  to  current 

*BrmDn  v,  Otoe  County,  6  Neb.  Ill;  Stenherg  v.  State,  48  Neb.  299; 
State  r.  Ruffalo  County,  6  Neb.  454;  Dixon  County  v,  Barnes,  13  Neb. 
294;  Rh'hanJson  County  v.  Hull,  28  Neb.  810;  Burlington  d  M.  R.  R.  Co.  v, 
Buffalo  County,  14  Neb.  51;  Heald  v.  Polk  County,  46  Neb.  28. 
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county  purposes  and  does  not  prevent  a  county  from  im- 
posing, if  necessary,  taxes  in  excess  of  the  limit  in  order 
to  perform  its  duty  of  paying  judgments.  Article  6, 
chapter  77,  Compiled  Statutes,  is  invoked  in  support  of 
this  argument.  That  article  provides  for  the  prompt  pay- 
ment of  judgments  against  a  county,  arid  imposes  a  duty 
of  levying  a  tax  for  that  purpose,  and  provides  that  such 
duty  may  be  enforced  by  mandamu^.  The  statute  cannot 
be  given  an  effect  which  would  extend  or  conflict  with  the 
constitutional  provision,  and  it  does  not  necessarily  re- 
quire any  such  construction.  State  v.  Weir,  33  Neb.  35, 
may  seem  at  first  to  countenance  the  argument  ad  vanced. 
That  was  an  application  for  a  mandamus  to  compel  the 
county  board  to  include  in  its  estimate  the  amount  of 
certain  alloAved  claims  belonging  to  the  relator.  One 
defense  was  that  the  board  had  already  in  its  estimate 
included  sufficient  to  require  a  levy  to  the  limit.  This 
court  held  that  this  was  no  excuse  for  not  paying  the  re- 
lator. The  levy  had  not  been  made,  and  the  effect  of  the 
case  is  merely  that  the  duty  of  paying  such  indebtedness 
cannot  be  evaded  by  making  estimates  for  future  ex- 
penses sufficient  to- exhaust  the  taxing  power.  That  this 
was  the  entire  scope  of  the  case  is  evident  from  the  last 
part  of  the  opinion,  where  it  is  intimated  that  were  it 
shown  that  the  payment  of  the  claims  would  restrict  the 
revenues  for  other  purposes  so  as  to  interfere  with  the 
current  government  of  the  county,  payment  by  install- 
ments only  might  be  required.  It  also  appears  from  the 
fact  that  the  syllabus,  prepared  by  the  author  of  the 
opinion,  states  distinctly  the  constitutional  limitation 
and  does  not  indicate  that  the  court  was  establishing  an 
exception  thereto.  Jaclcson  v.  Washington  Counttj,  34  Neb. 
680,  is  also  relied  on.  There  a  special  levy  had  actually 
been  made  to  pay  a  judgment.  The  action  was  for  an 
injunction  to  prevent  the  enforcement  of  the  tax.  It  was 
decided  that  such  a  special  levy  might  be  made  during 
the  year,  and  need  not  necessarily  be  made  or  included 
in  the  annual  levy.    It  did  not  appear  that  the  special 


278  NEBRASKA  REPORTS.  [Vol.  58 


Langdon  v.  Winlersteen. 


levy  together  with  the  annual  levy  exceeded  the  limit, 
and  as  the  board  liad  made  the  levy,  it  is  to  be  presumed 
that  it  did  not  exceed  that  limit 

There  is  indeed  no  room  for  construction  of  the  consti- 
tutional provision.  The  aggregate  of  taxes  to  be  imposed 
by  a  county  can  exceed  15  mills  only  in  two  cases:  First, 
when  levied  to  pay  a  debt  existing  at  the  adoption  of  the 
constitution;  second,  when  authorized  by  vote  of  the  peo- 
ple. In  all  other  cases  the  limitation  applies,  and  no 
statute  and  no  general  equitable  considerations  can  per- 
mit it  to  be  disregarded.  The  fact  that  there  were  ex- 
cepted from  the  operation  of  the  section  debts  existing 
when  the  constitution  was  adopted  shows  that  it  was  not 
the  intention  to  except  debts  not  at  that  time  existing. 
Nothing  could  be  phiiner.  The  object  of  the  exception  is 
evident.  It  was  to  avoid  the  impairment  of  contracts  by 
taking  away  a  means  of  enforcement  existing  when  they 
were  made.  It  was  not  a  general  purpose  to  permit  any 
burden  to  be  imposed  if  county  officers  could  contrive  to 
in  some  way  pledge  the  credit  of  the  county. 

Affirmed. 


Joseph  K.  Langdon  v.  IIattie  S.  Wintersteen. 

Filed  March  8, 1899.    No.  8783. 

1.  Motion  for  New  Trial:  Affidavits:   Review.     Affidavits  used  on 

the  hearinf^  of  a  motion  for  a  new  trial,  in  order  to  be  con- 
sidered in  this  court,  must  be  embodied  in  a  bill  of  exceptions. 

2.  Value  of  Goods:  Evidknce:   Witnesses.     To  lay  a  foundation  for 
•     the  admission  of  testimony  as  to  the  value  of  goods  in  common 

use  it  is  siiilieient  to  show  that  the  witness,  by  purchasing  and 
hy  pririnp  similar  goods,  is  in  a  general  way  familiar  with  their 
value.    The  weight  of  the  opinion  then  given  is  for  the  jury. 

3.  Review:   Assksnments  of  Error:    Evidence.     Where  error  is  as- 

signed to  the  admission  of  a  large  number  of  written  instru- 
ments en  wasse,  the  assignment  is  bad  unless  ^}1  were  improperly 
{idmittecl, 
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4.  Instructions:  Phraseology:  Review.    An  instruction  is  not  preju- 

dicially erroneous,  although  awkward  in  phraseology,  and  un- 
grammatical,  provided  its  meaning  is  clear. 

5.  Chattel  Mortgages:  Foreclosure  Sale.    It  is  the  duty  of  a  mort- 

gagee of  chattels,  in  selling  under  foreclosure,  to  give  a  reasona- 
ble opportunity  to  persons  desiring  to  purchase  to  see  the  goods 
and  to  offer  bids.    Failing  in  this  the  mortgagor  may  hold  him 
.  accountable  for  the  sacrifice  thereby  resulting. 

6.  Instructions:  Repetitions.    It  is  not  error  to  refuse  an  instruction 

the  substance  of  which  has  been  already  given. 

Error  from  the  district  court  of  Gage  county.    Tried 
below  before  Bush,  J.    Affirmed. 

George  Arthur  Murphy ^  for  plaintiff  in  error. 

F.  N.  Prout  and  Alfred  Hazletty  contra. 

Irvine,  C. 

Hattie  S.  Wintersteen  brought  this  action  against 
Langdon  to  recover  damages  for  the  conversion  of  a  stock 
of  millinery  goods.  Langdon,  besides  a  general  denial 
and  plea  of  rf,9  judicata,  the  merits  of  which  are  not  pre- 
sented for  review,  pleaded  that  the  plaintiff  had  executed 
to  him  a  mortgage  on  the  goods;  that  he  had  taken  pos- 
session and  regularly  sold  them,  and  that  they  were  in- 
sufficient to  pay  the  debt  secured  by  the  mortgage.  The 
plaintiff  in  reply  pleaded  that  the  mortgage  was  one  exe- 
cuted by  her  to  replace  one  which  her  husband,  without 
title  or  authority,  had  previously  made,  and  that  she  had 
made  it  under  the  promise  that  an  extension  of  six 
months  would  be  granted  on  the  indebtedness;  that 
Langdon,  before  any  default  had  occurrcMi,  had  seized 
the  goods  and  sold  them  on  an  insufficient  offer  and  at 
a  gi'eat  sacrifice.  The  mortgage  in  evidence  shows  that  it 
was  to  secure  a  note  due  six  months  after  the  making 
thereof.  It  also  contains  the  usual  clause  for  possession 
and  foreclosure  if  at  any  time  the  mortgagee  shall  feel 
unsafe  and  insecure,  The  plaintiff  bad  a  verdict  and 
judgment. 
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The  defendant  complains  in  the  first  place  that  he  was 
compelled  to  proceed  with  and  complete  the  trial  at  an 
unseemly  hour  of  the  night,  when  his  sole  counsel  was 
sick  and  for  that  reason  unable  to  properly  present  the 
case.  Of  such  fact  there  is  no  competent  proof  in  the 
record.  The  only  thing  dn  the  subject  appears  in  certain 
affidavits  which  are  in  the  transcript  but  not  embodied 
in  a  bill  of  exceptions.  If  they  were  used  on  the  hearing 
of  the  motion  for  a  new  trial,  that  fact  should  be  made  to 
appear  by  embodiment  in  the  bill  of  exceptions;  other- 
wise the  affidavits  cannot  be  considered  here.  {Morsch  v. 
Besacky  52  Neb.  502,  and  cases  there  cited.) 

Complaint  is  next  made  of  the  admission  of  the  testi- 
mony of  a  Mrs.  HoUenbeck  as  to  the  value  of  the  goods 
in  controversy.  The  ground  of  the  objection  is  that  her 
competency  was  not  shown.  It  appeared  that  she  had 
frequently  priced  and  bought  similar  articles  at  retail, 
and  in  a  general  way  knew  their  values.  This  was  suffi- 
cient. The  weight  of  her  testimony  was  for  the  jury.  No 
very  precise  or  extended  knowledge  of  values  of  articles 
of  common  use  is  essential  to  justify  the  trial  court  in  ad- 
mitting opinion  evidence  of  this  character. 

It  is  assigned  that  the  court  erred  in  admitting  a  large 
number  of  exhibits,  consisting  of  invoices  of  goods 
bought  by  the  plaintiff  for  her  stock.  The  assignment 
relates  to  the  whole  mass  of  documents,  and  cannot  per- 
mit an  examination  of  the  propriety  of  admitting  each 
one  separately.  They  came  in  on  the  redirect  examina- 
tion of  the  plaintiff  after  a  cross-examination  which  was 
largely  directed  to  bringing  into  question  the  fact  of 
plaintiff's  having  purchased  goods  of  the  character  and 
to  the  amount  she  had  testified  in  chief,  also  towards 
showing  that  the  stock  was  old,  and  being  millinery, 
consequently  of  little  value.  The  invoices  were  admitted 
after  proof  by  the  witness  that  she  had  actually  bought 
and  received  the  goods  as  therein  stated,  and  some 
showed  very  recent  purchase.  The  trial  court  restricted 
their  use  to  the  purposes  indicated  and  practically  told 
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the  jury  they  must  not  be  considered  as  proving  present 
values.  There  was  no  error  in  admitting  some,  at  least, 
and  the  whole  assignment  must  therefore  fail.  {Sigler  t?. 
McCmnell,  45  Neb.  598.) 

The  defendant  complains  of  the  second  instruction, 
given  at  the  request  of  plaintiff.  It  is  said  that  it  is  so 
awkwardly  constructed  as  to  be  erroneous  for  that 
reason;  that  it  is  argumentative,  and  that  it  does  not 
state  the  law.  It  is  very  long,  is  far  from  being  a  brilliant 
literary  production,  and  is  not  even  overnice  in  its  cor- 
relation of  verbs  and  subjects.  The  meaning  is  neverthe- 
less so  clear  that  it  is  hardly  open  to  misconstruction, 
and  so  long  as  bad  English  does  not  obscure  the  sense,  a 
judgment  cannot  be  reversed  therefor.  To  summarize 
the  instruction  it  told  the  jury  that,  although  a  mortgage 
be  valid  in  its  inception,  still  the  mortgagee,  in  foreclos- 
ing and  selling  thereunder,  must  proceed  fairly  and  give 
an  opportunity  to  bidders  to  inspect  the  goods  and  in- 
terpose their  bids,  and,  therefore,  if  the  jury  should  find 
in  this  case  that  no  opportunity  had  been  given  persons 
who  were  prepared  to  bid  to  do  so,  and  if  the  sale  was 
conducted  in  undue  haste  and  unfairly,  the  plaintiff 
might  recover.  By  another  instruction  the  jury  was  re- 
quired to  deduct  the  amount  of  the  debt  from  the  value  of 
the  goods  and  give  damages  only  for  the  difference. 
There  was  evidence  tending  to  show  that  the  goods  were 
sold  en  Uoc  immediately  after  the  sale  was  opened,  and 
that  other  persons  intending  to  bid  were  not  given  oppor- 
tunity to  do  so,  although  approaching  as  rapidly  as  pos- 
sible. Counsel  do  not  point  out  in  what  way  the  instruc- 
tion misstates  the  law,  and  in  view  of  its  application  we 
do  not  think  it  does.  Nor  do  we  think  that  it  was  to  such 
a  degree  argumentative  as  to  justify  a  reversal. 

Finally,  complaint  is  made  because  the  court  refused 
an  instruction  to  the  effect  that  if  the  mortgagor,  without 
consent  of  the  mortgagee,  was  selling  the  goods,  then 
the  mortgagee  was  justified  in  feeling  insecure  and 
might,  under  the  terms  o(  the  mortgage,  foreclose.    This 
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was  correct  and  applicable  to  the  evidence,  but  the  sub- 
stance of  the  instruction  had  already  been  stated  in  the 
sixth  instruction  given  by  the  court  of  its  own  motion. 


Affirmed. 


John  T.  Hambleton  v.  Irvin  A.  Fort. 

Filed  Makch  8, 1899.    No.  8795. 

1.  Beal  Estate  Agents:  Commissions.  Under  a  real  estate  broker's 
contract  to  find  a  purchaser  it  is  not  essential  to  his  earning 
commissions  that  he  literally  bring  the  vendor  and  vendee  to- 
gether, or  that  he  even  inform  the  vendor  of  the  identity  of  the 
proposed  purchaser.  It  is  sufficient  if  by  his  influence  on  the 
mind  of  the  vendee  he  be  the  efficient  cause  of  the  two  assum- 
ing the  relations  of  vendor  and  vendee. 

Z.  :  :  Quantum  Meruit.  Evidence  set  forth  in  the  opin- 
ion held  sufficient  to  sustain  a  recovery  by  a  broker  on  a  quantum 
meruit, 

3.  Exclusion  of  Testimony:  Review:  Offer  of  Troof.  Exceptions 
to  the  exclusion  of  testimony  are  unavailing  unless  there  be 
tender  made  of  the  proof  which  it  was  sought  to  elicit. 

Error  from  tlie  district  court  of  Lincoln  county.  Tried 
below  before  Neville,  J.    Affirvud, 

French  d  Baldwin^  for  plaintiff  in  error. 

Wilcox  &  Uallujanj  contra. 

Irvine,  C. 

Fort  sued  Hambleton  to  recover  $125  as  commissions 
earned  as  real  estate  broker  in  procuring  a  purchaser  for 
land  owned  by  Hambleton  in  Lincoln  county.  He  re- 
covered judgment  for  |96,  and  the  defendant  has  brought 
the  case  to  this  court  by  proceedings  in  error.  The  first 
question  raised,  and  the  principal  one  in  the  case,  is  the 
sufficiency  of  the  evidence.  The  contract  as  alleged  was 
to  find  a  purcUaser  or  sell  tUe  land,  but  ther^  is  no  prooi 
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of  authority  to  make  a  sale,  and  it  is  clear  that  plaintiff 
did  not  himself  effect  the  sale,  so  the  question  is,  did  he 
perform  such  services  in  procuring  a  purchaser  as  en- 
titled him  to  compensation?  The  evidence  is  conflicting, 
but  taking  it,  as  we  must  in  view  of  the  verdict,  in  the 
light  favorable  to  plaintiff,  it  shows  the  following  state 
of  facts:  For  some  years  Fort  had  acted  as  the  agent  of 
Hambleton  in  paying  the  taxes  on  the  land,  and  Ilamble- 
ton  had  frequently  written  to  him  asking  that  he  find 
some  one  who  would  buy,  and  communicate  thereon. 
Fort  had  negotiated  with  several  persons,  and  finally 
obtained  an  off(»r  from  one  Dikeman  for  a  portion  of  the 
land,  but  Hambleton  rejected  this  offer.  Fort  undoubt- 
edly directed  Dikeman's  attention  to  tlie  land  as  open  to 
purchase  and  first  interested  Dikeman  in  the  matter. 
He  did  not,  however,  disclose  Dikeman's  name  or  identity 
to  Hambleton.  Hambleton  went  to  North  Platte  and 
there  met  Dikeman,  Fort  not  then  intervening  to  bring 
them  together,  and  through  direct  negotiations  a  sale 
was  effected  of  a  portion  of  the  land.  It  s:H4ns  that  Ham- 
bleton had  learned  of  Dikeman  at  his  home  in  Des 
Moines  through  a  former  owner  of  the  land  who  knew 
that  Dikeman  owned  other  land  in  the  immediate  vicinity 
and  was  able  to  purchase.  Fort's  services,  then,  con- 
sisted only  in  first  directing  the  purchaser's  attention  to 
tlie  land  and  securing  his  favorable  interest.  While  the 
case  is  undoubtedly  on  the  border-line,  we  think  this  was 
enough  to  sustain  the  verdict.  The  broker,  it  is  often 
said,  must  be  the  procuring  cause  of  the  sale,  but  it  is 
not  held  that  he  must  be  personally  present  when  vendor 
and  vendee  meet,  and  introduce  them,  in  the  familiar 
sense  of  the  word.  It  is  enough  if  he  be  the  cause  of  their 
coming  together  in  the  relation  of  vendor  and  vendee. 
They  may  meet  by  chance,  and  finally  effect  a  sale,  but 
if  the  broker  be  tlie  means  of  putting  the  vendee's  mind 
into  the  mood  of  purchasing,  he  certainly  in  that  cas(* 
procures  the  purchaser.  It  has  accordingly  been  held 
that  where  the  broker  has  rendered  some  service,  he  may 
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recover  on  a  quantum  mcniit,  although  the  sale  was  in  the 
end  effected  by  the  unaided  efforts  of  the  owner, — un- 
aided, that  is,  at  the  time  of  the  sale  (McMurtnj  v.  Ma-Vh 
son,  18  Neb.  291);  also,  that  where  a  broker  advertised 
the  land  and  a  stranger,  seeing  the  advertisement,  men- 
tioned it  to  one  wlio  looked  up  the  owner  and  purchased, 
this  was  sufficient  {Anclcrson  v.  Co.v,  Ifi  Neb.  10).  It  is  not 
then  essential  to  tlie  broker's  right  to  comp(»nsation  that 
he  bring  about  directly  the  actual  meeting,  or  that  he 
even  inform  the  vendor  as  to  the  prospective  purchaser, 
provided  his  influence  on  the  purdiaser  cause  him  to  be- 
come such.  This  is  recognized  in  Burkhohler  v.  Fonner, 
34  Neb.  1. 

It  is  contended  that  in  the  light  of  the  evidence  as  to 
the  manner  the  sale  was  made  there  is  no  proof  of  the 
amount  of  recovery.  The  only  direct  testimony  is  that  of 
the  plaintiff,  who  was  asked  what  were  the  usual  and 
customary  commissions  for  the  sale  of  land  in  Lincoln 
county.  The  admission  of  the  answer  is  assigned  as 
error,  but  if  it  was  erroneous  at  the  time,  the  error  was 
cured  by  the  following  question.  The  answer  was  "five 
per  cent."  Then  he  was  asked  what  his  services  were 
reasonably  worth  in  this  transaction,  and  he  answered, 
without  objection,  that  they  were  worth  "what  the  com- 
mission allows."  The  joint  effect  of  the  two  answers  is 
that  his  services  in  this  particular  matter  were  reason- 
ably worth  five  per  cent  of  tlie  purchase-money.  There 
could  hardly  be  direct  proof  of  the  proportionate  value  of 
])artial  services.  This  must  necessarily  be  left  largely  to 
the  jury  to  find  from  all  the  circumstances.  The  recovery 
was  within  the  direct  evidence. 

Complaint  is  made  of  the  sustaining  of  objections  to  a 
number  of  questions  propounded  to  witnesses  by  the 
defendant.  As  in  no  instance  was  a  tender  made  of  the 
evidence  which  it  was  sought  to  elicit,  the  exceptions 
on  this  ground  are  unavailing.  This  rule  is  established 
by  a  multitude  of  cases,  to  cite  which  would  be  useless. 

The  metructious  ar^  complaioed  ot  chiefly  because  uot 
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founded  on  the  evidence.  The  discussion  of  the  suffi- 
ciency of  the  evidence  has  met  the  most  serious  objec- 
tions made  to  the  instructions.  One  or  more  were,  taken 
alone,  inaccurate,  but  taken  as  a  whole  they  fairly  stated 
the  law  of  the  case.  • 

Affirmed. 


State  of  Nebraska,  ex  rel.  William  J.  Broatch,  v. 
Frank  E.  Moores. 

Filed  Mabch  8, 1899.    No.  9249. 

1.  Sufficiency  of  Petition:  When  Assailable.  The  question  of  the 
sufficiency  of  a  petition  or  information  to  state  a  cause  of 
action  is,  when  the  defect  is  substantial,  open  for  considera- 
tion  throughout  the  proceeding,  and  may  even  be  raised  on  a 
motion  for  rehearing. 

2. :  Capacity  to  Sue:  Waiver.    Want  of  legal  capacity  to  sue 

refers  to  a  general  legal  disability.  If  such  do  not  exist,  the 
failure  of  a  plaintiff  to  show  a  right  of  action  in  himself  goes  to 
the  sufficiency  of  the  pleading  to  state  a  cause  of  action,  and  is 

•         not  waived  by  failure  to  demur  for  want  of  capacity. 

3.  Municipal  Corporations:  Ineligibility  of  Mayob:  Sugcessob.  The 
provisions  of  chapter  10,  page  54,  Session  Laws  1897,  the  so-called 
charter  of  cities  of  the  metropolitan  class,  examined,  and  held 
to  demand  that  in  case  of  ineligibility  of  the  person  receiving 
the  highest  number  of  votes  at  the  first  general  election  for 
mayor,  the  president  of  the  council  should  exercise  the  office, 
and  not  the  former  incumbent. 

Rehearing  of  case  reported  in  56  Neb.  1.    Action  dis- 
missed. 

G.  C.  Wrighty  J.  B.  SheeaUy  and  Frank  T.  Ransom^  for 
relator. 

John  C.  Wharton,  Wharton  d  Bairdy  J.  J.  Bouchery  and 
Qreene  d  Breckenridgey  contra. 

Irvine,  C. 

In  this,  an  original  action  in  quo  warranto,  opinions 
have  already  been  filed  on  two  occasions.    On  the  first 
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the  court  discussed  the  merits  of  a  demurrer  to  the  an- 
swer of  the  respondent,  and  it  was  held,  by  a  divided 
court,  that  the  information  stated  a  cause  of  action  and 
the  answer  a  defense.  {State  v.  Moores,  52  Neb.  770.)  The 
case  was  then  referred  for  a  trial  of  the  issues,  and  later 
came  before  the  court  on  motions,  on  the  one  side  for 
a  judgment  of  ouster,  and  on  the  other  to  set  aside  the 
referee's  report  in  favor  of  the  relator.  {State  v,  Moore% 
56  Neb.  1.)  A  judgment  of  ouster  was  ordered,  but  sub- 
sequently a  rehearing  was  allowed  and  the  case  has 
again  been  submitted.  The  former  opinions  disclose, 
with  full  particularity,  the  nature  of  the  case  and  of  the 
pleadings,  but  as  those  opinions  are  somewhat  volumi- 
nous, it  may  not  be  amiss  to  restate  a  few  general  facts 
pertinent  to  the  questions  on  which  the  conclusion  we 
have  now  reached  depends.  The  relator  alleges  that  he 
was,  prior  to  the  act  of  1897  (Session  Laws,  p.  54,  ch.  10), 
which  created  what  is  called  a  new  "charter"  for  metro- 
politan cities,  the  duly  elected,  qualified,  and  acting 
mayor  of  the  city  of  Omaha;  that  at  the  fii*st  election  held 
under  the  act  of  1897  the  respondent  Moores  received  the 
highest  number  of  votes  for  the  office  of  mayor  and  was 
declared  elected;  that  he  gave  the  bond,  took  the  oath, 
and  assumed  to  exercise  the  duties  of  the  office.  There 
were  then  alleged  certain  facts  which  it  was  claimed 
rendered  the  respondent  ineligible.  Under  our  proced- 
ure quo  warranto  may  be  maintained  either  by  the  prose- 
cuting attorney  or  by  a  private  individual.  (Code  of  Civil 
Procedure,  sees.  704-728.)  But  if  the  proceeding  be  not 
instituted  by  the  public  officer,  it  must  be  by  a  person 
who  himself  claims  the  office.  (State  v.  Siein,  13  Neb.  529.) 
Therefore,  a  question  which  we  logically  meet  m  limine 
is  whether  the  relator  has  shown  in  himself  a  right  to 
the  office,  assuming  that  the  respondent  was  ineligible. 
Until  the  motion  for  a  rehearing  this  question  escaped 
attention  by  counsel,  or  at  least  it  was  not  argued.  In 
the  opinion  by  Nouval,  J.,  on  the  demurrer,  which  voiced 
the  views  of  the  majority,  the  following  language  was 


Vol.  58]  JANUARY  TERM,  1899.  287 


State  V.  Moor^s. 


used:  "Under  and  by  virtue  of  section  11,  chapter  12a, 
Compiled  Statutes  1895,  a  person  elected  mayor  of  a  city 
of  the  metropolitan  class  is  entitled  to  the  office  during 
the  term  for  which  he  was  chosen,  ^and  until  his  suc- 
cessor shall  be  elected  and  qualified.'  Substantially  the 
same  provision  is  contained  in  chapter  10,  Laws  1897." 
(State  V,  MooreSf  52  Neb.  770.)  This  point  was  thus  cur- 
sorily assumed,  as  it  had  not  then  been  questioned,  and 
the  language  quoted  was  not  the  deliberate  expression 
of  opinion  on  a  controverted  point.  On  the  rehearing  it 
has  been  urged  that  the  relator,  as  the  incumbent  of  the 
office  under  the  former  charter,  was  not  entitled  to  hold 
over  under  the  new  until  the  time  this  action  was  com- 
menced. On  behalf  of  the  relator  it  is  argued  that  it  is 
now  too  late  to  raise  such  a  question.  If  the  question 
goes  to  the  sufficiency  of  the  information  to  state  a  cause 
of  action,  it  is  not  too  late,  although  regularity  of  prac- 
tice should  require  an  earlier  presentment  of  the  point. 
In  appellate  proceedings  the  sufficiency  in  substance  of 
the  pleadings  to  support  the  judgment  forms  an  excep- 
tion to  the  almost  universal  rule  that  no  question  will  be 
considered  which  was  not  presented  to  the  court  of  first 
instance.  When  in  an  original  action  a  motion  for  a  re- 
hearing presents  that  question  to  this  court,  we  should 
not  avoid  a  duty,  imposed  upon  us  in  appellate  cases,  of 
vacating  a  judgment  which  has  no  support  in  the  plead- 
ings on  which  it  has  been  based.  If  the  question  cannot 
be  now  raised,  it  must  be  because  it  goes,  not  to  the  suffi- 
ciency of  the  information  to  state  a  cause  of  action,  but 
only  to  the  legal  capacity  of  the  plaintiff  to  sue.  The 
latter  defect  must,  when  it  appear*  on  the  face  of  the  pe- 
tition, be  suggested  by  special  demurrer  on  that  ground 
or  it  will  be  waived.  (Code  of  Civil  Procedure,  sees.  94, 
96.)  In  Farrell  v.  Cook,  16  Neb.  483,  it  was  held  that  the 
want  of  legal  capacity  to  sue  involves  only  a  general 
legal  disability,  such  as  infancy,  idiocy,  want  of  author- 
ity. Therefore,  when  the  plaintiff  is  a  natural  person 
under  no  general  disability  to  maintain  actions,  a  failure 


288  NEBRASKA  REPORTS.  [Vol.  58 


Staie  V.  Moores. 


to  state  a  cause  of  action  in  his  own  favor  goes  to  the 
sufficiency  in  substance  of  the  petition,  and  not  to  his 
legal  capacity.  [WWard  v.  Vomstoclc,  58  Wis.  565;  Bond 
V.  Armst rangy  88  Ind.  65;  Frazcr  v.  State,  106  Ind.  471; 
Camphell  v.  Gamphcll,  121  Ind.  178.)  The  cases  cited  are 
all  in  point  on  principle,  and  we  know  of  no  authority  to 
the  contrary.  The  right  of  the  relator  to  maintain  the 
action  depends  upon  his  own  right  to  the  office;  the  state- 
ment of  that  right  is  essential  to  the  statement  of  a  cause 
of  action;  the  right  he  claims  is  by  virtue  of  having  been 
mayor  when  the  old  charter  was  repealed.  This  is  wholly 
a  question  of  law. 

The  question  must  be  determined  by  a  construction  of 
section  102  of  the  present  charter  in  connection  with  other 
provisions  in  pari  materia.  The  section  referred  to  is  as 
follows:  "All  general  elective  city  officers  including  city 
councilmen,  their  appointees  and  existing  boards,  agents 
and  servants,  now  lawfully  holding  office  or  intrusted 
with  the  care  of  public  property,  or  affairs  under  the  law 
and  ordinances  heretofore  in  force,  shall,  except  as  in 
this  act  otherwise  provided,  continue  in  office  and  the 
exercise  of  such  trust  until  the  first  general  city  election 
herein  provided  for,  and  until  the  officers  selected  at  such 
election  shall  have  duly  qualified,  but  such  officers, 
agents,  servants,  and  appointees  may  be  removed  from 
office,  suspended,  or  discharged  as  provided  by  law  or 
ordinance.  All  existing  boards  intrusted  with  property 
and  business  under  authority  of  laws  heretofore  in  force 
shall,  at  the  expiration  of  their  terms  of  office,  except  as 
herein  otherwise  provided,  turn  over  such  property,  rec- 
ords, and  accounts  to  such  other  officer  or  boards  as  are 
herein  empowered  or  intrusted  to  succeed  thereto  or  have 
possession  thereof.  Any  officer  continued  in  office  under 
the  provisions  of  this  act  beyond  the  date  when  his  term 
would  expire,  under  the  law  in  force  when  elected  or  ap- 
pointed, shall  give  additional  bonds  for  the  faithful  dis- 
charge of  the  duties  of  his  office  for  such  extended  term, 
the  amount  of  such  bond  to  be  governed  by  this  act  or, 
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when  not  provided  for  herein,  by  ordinance.  It  shall  be 
the  duty  of  each  of  the  respective  boards  and  oflQcers  to 
prepare  written  detail  abstracts  of  all  tools,  implements, 
and  materials  of  every  kind  belonging  to  the  city  in  their 
trust  and  care,  also  all  work  or  storehouses  owned  or 
leased  by  the  city  for  storage  or  other  purposes,  in  dupli- 
cate, and  to  certify  as  members  of  such  boards  to  the  cor- 
rectness thereof;  such  certified  abstracts  shall  be  deliv- 
ered to  the  mayor,  who  shall  file  one  of  each  of  said  copies 
for  record  with  the  city  clerk,  and  the  other  copies  shall 
be  handed  to  the  heads  of  the  respective  departments  to 
be  used  as  a  baais  for  checking  up  the  abstracts.  Pro- 
t'tdi-d,  That  the  provisions  of  this  section  shall  not  apply 
to  the  board  of  fire  and  police  commissioners,  but  said 
board  and  the  members  thereof  now  acting  shall  cease  to 
hold  office  upon  the  qualification  of  their  successors  ap- 
pointed by  the  governor  under  the  provisions  of  this  act.'^ 
(Compiled  Statutes  1897,  ch.  12f/,  sec.  102.)  It  is  evident 
that  the  general  purpose  of  this  section  was  to  continue 
in  existence  the  essential  governmental  machinery  of  the 
city  until  officers  could  be  selected  and  installed  under 
the  new  act.  This  act  with  an  emergency  clause  repealed 
the  former  charter,  so  that  without  this  section  the  city 
of  Omaha  would  have  been  without  a  municipal  govern- 
ment from  the  time  the  new  act  was  passed  until  the  or- 
ganization thereunder  several  weeks  later.  The  object  of 
the  section  was  to  bridge  over  this  period.  Some  duties 
which  the  former  act  imposed  on  certain  officers  or 
boards  were  by  the  new  imposed  upon  other  officers,  so 
that  section  102  in  general  terms  provided  that  those  ex- 
ercising duties  under  the  old  should  continue  to  exercise 
those  duties  under  the  new  until  the  officers  upon  whom 
the  new  charter  imposed  similar  duties  were  elected  and 
qualified.  Upon  the  perfection  of , the  new  organization 
section  102  would  have  performed  its  functions  and  be- 
come obsolete. 

By  section  13  a  special  provision  was  made  for  an  elec- 
tion of  officers  on  a  day  as  near  as  practicable  to  that 
23 
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when  the  act  took  effect,  and  on  a  date  other  than  that 
provided  for  subsequent  elections.  This  and  many  other 
provisions  throughout  the  act  plainly  disclose  a  legisla- 
tive intent  to  as  soon  as  possible  supersede  the  former 
city  government  and  the  former  officers,  and  to  as 
promptly  entirely  replace  them  by  the  new  organization. 
So  far,  however,  as  section  102  contemplated  keeping  in 
office  the  existing  city  officers  until  after  the  first  election 
and  the  qualification  of  the  new  officers,  its  scheme  was 
general  only,  not  universal.  By  the  express  terms  of  the 
section  it  did  not  apply  to  fire  and  police  commissioners 
who  were  to  retire  upon  the  appointment  of  their  succes- 
sors, and  by  section  167  the  governor  was  required  to*  ap- 
point their  successors  immediately  on  the  taking  effect  of 
the  act — another  indication  that  it  was  desired  to  con- 
tinue existing  officers  only  so  long  as  might  be  necessary 
to  prevent  municipal  anarchy.  Moreover,  the  section 
provides  that  in  its  general  scope  it  shall  apply  only  to 
cases  not  "in  this  act  otherwise  provided;"  that  is,  it  was 
to  apply  only  as  a  last  resort  in  cases  where  without  such 
provision  there  would  be  no  provision  for  government 

This  language  directs  attention  at  once  to  the  rest  of 
the  act,  to  ascertain  whether  the  contingency  before  us 
was  otherwise  provided  against.  Section  75  is  as  follows: 
"When  any  vacancy  shall  happen  in  the  office  of  mayor 
by  death,  resignation,  absence  from  the  city,  removal 
from  office,  refusal  to  qualify,  or  otherwise,  the  president 
of  the  council  for  the  time  being  shall  exercise  the  office 
of  mayor  with  all  the  rights,  privileges,  powers,  and  juris- 
diction of  the  regular  mayor  until  such  vacancy  be  filled 
or  such  disability  removed,  or  in  case  of  temporary  ab- 
sence, until  the  mayor  shall  return,"  etc.  This  seems  at 
once  to  indicate  a  special  provision  as  to  the  office  of 
mayor,  which  should  apply  to  the  present  case  should  the 
respondent  be  found  ineligible.  If  not,  then  it  must  be 
either  because  ineligibility  does  not  |2:ive  rise  to  a  "va- 
cancy" in  the  sense  in  which  the  word  is  here  used,  or 
else  because  the  general  term  "otherwise"  is  not  broad 
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enough  to  cover  a  vacancy  by  that  reason.  The  section 
is  perhaps  open  to  the  construction  that  it  refers  only  to 
the  contingency  of  there  being  no  one,  such  as  an  oflficer 
holding  over,  who  could  take  the  office.  Such  a  construc- 
tion might  reasonably  be  placed  on  section  184,  relating 
to  vacancies  in  the  office  of  police  judge  "by  death,  resig- 
nation, or  otherwise."  The  word  "otherwise,"  in  connec- 
tion with  the  special  words  there  employed,  should  prob- 
ably be  restricted  to  other  cases  of  similar  character,  and 
the  special  terms  refer  only  to  causes  which  end  prema- 
turely the  term  of  an  actual  incumbent.  But  section  75 
contains  other  special  words.  "Eefusal  to  qualify"  im- 
mediately precedes  the  general  word  "otherwise."  A 
refusal  to  qualify  by  an  elected  officer  therefore  created 
a  "vacancy"  within  the  meaning  of  the  section,  and  thus 
the  meaning  is  extended  to  cases  where  the  person  who 
should  otherwise  take  the  office  fails  for  some  reason  to 
do  so,  although  to  that  time  it  has  been  occupied  by  an- 
other who  might,  if  empowered  to  hold  over,  prevent  a 
technical  vacancy.  That  the  term  must  have  that  effect 
is  certain,  unless  we  regard  the  refusal  to  qualify  as  re- 
lating only  to  the  case  of  one  already  in  office  who  refuses 
to  requalify  after  a  re-election  or  in  order  to  hold  over. 
If  the  legislature  had  intended  such  a  marked  and  un- 
usual restriction  of  the  term  it  would  certainly  have  used 
other  and  more  restricted  language.  We  would  do  vio- 
lence to  the  language  of  the  act  should  we  read  into  it 
such  a  restriction.  If,  then,  a  refusal  of  an  officer  elected 
to  qualify,  and  thus  to  assume  the  office  in  the  first  in- 
stance, creates  a  vacancy  as  the  word  is  here  used,  a 
failure  to  qualify  by  reason  of  ineligibility  must  necessa- 
rily fall  within  the  general  term  "otherwise."  It  creates 
a  vacancy  of  entirely  similar  character.  The  majority 
opinion  in  State  v.  Boydj  31  Neb.  682,  seems  at  first  to  indi- 
cate a  different  constiniction,  but  on  examination  it  is 
not  opposed  to  our  present  conclusion.  The  language 
there  construed  was  different.  It  was  indeed  held  there 
that  ineligibility  did  not  amount  to  a  "refusal  to  qualify," 
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and  we  so  hold.  We  now  hold  merely  that  a  vacancy 
from  either  cause  is  of  a  character  so  similar  to  one  caused 
by  the  other  that  a  broad,  general,  inclusive  term  fol- 
lowing one  of  the  special  reasons  will  include  the  other. 
In  the  Boyd  Case  the  general  term  was  "other  disability," 
and  the  decision  turned  upon  the  force  of  the  word  "dis- 
ability." The  decision  might  there  have  been  different 
if  the  general  term  had  been  "other  reason"  or  "other- 
wise." "Disabilities,"  in  their  technical  sense,  were  in 
the  provision  there  considered  specially  mentioned,  and 
the  court  restricted  the  general  term  to  other  disabilities 
of  the  classes  specially  mentioned. 

When  we  observe  the  full  and  general  force  of  the  ex- 
ception to  section  102,  which  makes  it  applicable  only 
where  no  other  provision  can  apply,  the  existence  of  sec- 
tion 75,  referring  specially  to  the  office  of  mayor  and 
making  a  different  provision,  the  unusually  broad  special 
and  general  terms  of  the  latter  section,  and  on  perhaps 
broader  and  more  potent  grounds  give  effect  to  the  mani- 
fest general  purpose  to  end  the  old  regime  as  speedily  as 
possible  and  supplant  it  with  the  new,  we  cannot  escape 
the  conclusion  that  after  the  first  city  election  and  the 
time  when  the  mayor  who  should  be  then  chosen  should 
have  qualified,  it  was  the  intention  that  if  the  election 
should  fail,  or  the  person  elected  fail  to  qualify,  then  the 
president  of  the  council  should  exercise  the  office.  The 
former  mayor,  chosen  under  the  repealed  charter,  was 
not  expected  to  in  that  event  continue  in  office. 

Dismissed. 

NORVAL,  J, 

I  agree  to  the  entry  of  a  judgment  dismissing  the  pro- 
ceeding. 

Sullivan,  J.,  dissenting. 

It  seems  to  me  the  decision  of  the  court  is  the  result  of 
a  strange  perversion  of  the  statutory  provisions  quoted 
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in  the  opinion.  The  argument  which  leads  to  the  con- 
clusion reached  was  not  advanced  by  any  of  the  learned 
counsel  for  respondent,  and  they  will,  doubtless,  be 
amazed  and  much  chagrined  to  learn  that  their  client 
has  at  last  succeeded  in  the  action  without  effective  aid 
from  them.  The  assumption  that  section  102  was  in- 
tended to  apply  only  to  exceptional  cases  and  "as  a  last 
resort"  is  manifestly  unwarranted.  The  language  is 
sweeping,  and  plainly  includes  all  the  elective  and  ap- 
pointive officers,  agents,  and  servants  holding  office  or  in- 
trusted with  the  care  of  public  property  or  affairs  under 
any  general  law  or  ordinance  of  the  city,  excepting  those 
concerning  whom  some  special  provision  had  been  made 
in  the  act.  All  persons  lawfully  holding  public  places 
under  the  charter  of  1887  were  to  continue  to  exercise 
their  functions  under  the  act  of  1897  until  the  election 
and  qualification  of  their  resjiective  successors,  except 
in  cases  where  the  new  "act  otherwise  provided."  The 
new"  act  did  otherwise  provide  for  the  board  of  fire  and 
police  commissioners.  It  did  otherwise  provide  in  section 
17,  which  immediately  conferred  upon  the  mayor  and 
council  the  power  to  remove  certain  officers  of  the  city 
for*  cause,  and  to  fill  the  vacancies  thereby  created.  It 
did  otherwise  provide  in  section  103,  which  authorized 
the  district  court  to  remove  any  officer  convicted  of  mal- 
feasance or  misfeasance,  and  provided  that  such  officer, 
pending  the  proceedings  against  him,  might  be  deprived 
of  the  right  to  exercise  his  trust.  In  these  particular  in- 
stances, and  perhaps  in  others,  the  first  sentence  of  sec- 
tion 102  was,  for  obvious  reasons,  made  inapplicable. 
The  office  of  the  clause,  "except  as  in  this  act  otherwise 
provided,"  was  to  make  the  act  congruous — ^to  give  its 
parts  harmonious  relation — and  to  prevent  the  claim  be- 
ing set  up  that  every  one  who  held  an  office  or  exercised 
a  trust  under  the  old  law  should  possess  an  absolute  and 
unqualified  right,  by  virtue  of  the  special  provision,  to 
continue  in  office  and  in  the  exercise  of  such  trust  until 
relieved  by  a  qualified  successor  chosen  under  the  author- 
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ity  of  the  new  charter.  It  is  known,  of  course,  to  those 
familiar  Tvith  the  recent  political  history  of  the  state  that 
back  of  the  provisions  concerning  the  police  and  fire  com- 
missioners was  a  distinct  legislative  purpose  to  precip- 
itately end  the  oflScial  existence  of  the  members  of  the 
old  board;  but  neither  in  the  act  nor  out  of  it  is  there 
anything  whatever  to  warrant  the  assertion  that  the  leg- 
islature contemplated  unseemly  or  unusual  haste  in  dis- 
posing of  public  servants  who  held  their  places  directly 
or  derivatively  from  the  local  electorate.  Section  75  w^as 
certainly  not  adopted  as  part  of  a  genei^al  scheme  to  ac- 
celerate the  displacement  of  officers  who  were  to  hold 
temporarily  under  the  saving  clause  of  the  substituted 
charter.  It  was  a  permanent  provision,  and  intended  to 
be  effective  so  long  as  the  law  should  remain  in  force. 
It  is  familiar  doctrine  that  in  the  absence  of  a  clear  legis- 
lative intention  to  precisely  limit  the  tenure  of  an  office 
so  that  at  a  particular  time  the  authority  of  the  incum- 
bent shall  cease,  such  incumbent  is  entitled  to  exercise 
his  official  functions  until  another  person  is  qualified  to 
assume  them.  In  McCrary,  Elections  [3d  ed.],  section 
314,  it  is  said  that  both  reason  and  authority  support 
the  proposition  that  there  is  an  implied  right  to  hold  over, 
unless  the  contrary  appears  to  be  the  plain  requirement 
of  the  statute.  Section  104  of  chapter  26,  Compiled  Stat- 
utes 1897,  provides:  "Every  officer  elected  or  appointed 
for  a  fixed  term  shall  hold  office  until  his  successor  is 
elected,  or  appointed  and  qualified,  unless  the  statute 
under  which  he  is  elected  or  appointed  expressly  declares 
to  the  contrary."  Where  is  there  an  express  declaration, 
or  even  reasonable  implication,  that  the  mayor  of  Omaha 
shall  not  hold  his  office  and  exercise  its  functions  until 
a  duly  chosen  and  qualified  successor  is  ready  to  take  his 
place?  Attention  is  directed  in  the  majority  opinion  to 
section  75,  where  it  is  said  that  "when  any  vacancy  shall 
happen  in  the  office  of  mayor  by  death,  resignation,  ab- 
sence from  the  city,  removal  from  office,  refusal  to  qual- 
ify, or  otherwise,  the  president  of  the  council"  shall  fill 
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such  vacancy.    It  is  then  argued  that,  since  a  refusal  to 
qualify  by  one  who  has  been  elected  and  is  eligible  cre- 
ates a  vacancy,  a  failure  to  qualify,  by  one  who  has  re- 
ceived a  plurality  of  votes,  but  who  has  not  been  elected 
because  of  ineligibility,  must  also  create  a  vacancy  and 
be  comprehended  within  the  meaning  of  the  word  "other- 
wise."   Undoubtedly  the  legislature  may,  when  not  re- 
strained by  the  constitution,  declare  what  circumstance 
shall  constitute  a  vacancy  in  office,  but  I  have  always 
understood  that,  in  the  absence  of  an  exi)ress  statute,  a 
vacancy  does  not  exist  where  there  is  a  person  lawfully 
in  possession  of  the  office  competent  to  exercise  its  func- 
tions and  invested  with  authority  so  to  do.     (Aleachem, 
Public  Officers  sec.  126;  People  v.  Van  Home,  18  Wend. 
[N.  Y.]  515;  State  v,  Howe,  25  O.  St.  588;  Htate  v.  Harrism, 
113  Ind.  434;  People  v.  Tyrrell ,  87  Cal.  475.)    In  Vomnion- 
wealth  V,  Hanley,  9  Pa.  St.  513,  it  was  held  that  where  an 
officer  elect  dies  before  qualifying,  his  death  does  not 
create  a  vacancy.     And  in  section  330  [3d  ed.]  of  Mc- 
Crary,  Elections,  it  is  said:    "There  are  authorities  of 
great  weight  holding  that  the  power  to  fill  a  vacan<  y  oc- 
curring in  an  office  cannot  be  exercised  until  the  office 
has  once  been  filled  during  the  term  thereof;  and  that 
therefore  no  such  power  exists  in  a  case  where  there  has 
merely  been  a  failure  to  elect  within  the  time  required 
by  law."    In  the  Boyd  Case  it  was  held  that  the  election 
of  an  ineligible  candidate  to  the  office  of  governor  was 
void,  but  that  the  failure  of  the  election  did  not  create 
a  vacancy.    It  was  also  held  in  Richards  v.  McMillan,  36 
Neb.  352,  that  the  failure  to  elect  a  person  qualified  to 
hold  the  office  of  county  treasurer  did  not  create  a  va- 
cancy within  the  meaning  of  section  101  of  the  general 
election  law.    In  the  first  point  of  the  syllabus  it  is  said: 
"A  county  board  is  not  authorized  to  declare  vacant  a 
county  office  and  make  an  appointment  to  fill  such  va- 
cancy on  the  sole  ground  that  an  officer  elect  is  ineligible 
and  therefore  unable  to  qualify.    The  incumbent  of  such 
office  has  a  right  to  qualify  within  ten  days  after  it  is 
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ascertained  that  his  successor  elect  is  ineligible,  and  upon 
qualifying  in  the  manner  provided  by  law  will  be  en- 
titled to  hold  over  until  a  successor  is  elected  and  qual- 
ified." The  section  of  the  statute  defining  vacancies 
specifies  nine  events,  upon  the  happening  of  any  one  of 
which  a  public  office  shall  become  vacant.  Five  of  these 
are  enumerated  in  section  75,  and  the  other  four  are  pre- 
sumably included  in  the  word  "otherwise."  A  mere  fail- 
ure to  elect  does  not  of  itself  create  a  vacancy.  The  stat- 
ute so  states  and  this  court  has  so  decided.  The  decision 
on  the  demurrer  was  right.  The  judgment  of  ouster  was 
in  accordance  with  the  law  and  the  facts  and  should  be 
adhered  to.  This  important  litigation,  after  its  eventful 
career,  should  not  end  in  a  dog-fall. 


Charles  D.  Tate  v.  State  of  Nebraska. 

Filed  Mabch  8, 1899.    No.  10542. 

Unlawful  Sale  of  Intoxicating  Liquor:  Conviction:  Review:  Evi- 
dence. No  legal  question  of  any  novelty  is  involved  in  this  case. 
Evidence  held  to  .sustain  a  conviction,  instructions  to  be  founded 
on  the  evidence,  and  certain  evidence  to  be  material  and  its  ad- 
mission not  error. 

Error  to  the  district  court  for  Cherry  county.  Tried 
below  before  Kinicaid,  J.    Affirmed. 

Clarke  &  Tucker ^  for  plaintiff  in  error. 

C.  J.  Smytliy  Attorney  General,  and  W.  D.  Oldham,  Deputy 
Attoiney  General,  for  the  state. 

Irvine,  C. 

The  plaintiff  in  error  asks  a  reversal  of  a  judgment 
whereby  he  was  sentenced  to  imprisonment  for  two  years 
for  the  offense  of  selling  intoxicating  liquor  to  an  Indiati 
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Dot  a  citizen.  The  chief  reason  advanced  for  reversal  is 
that  the  verdict  is  not  sustained  by  the  evidence.  The 
evidence  has  been  examined  and  found  ample  to  sustain 
the  conviction. 

One  instruction  is  criticised  as  not  founded  on  any 
proof.  There  is  some  proof  whereon  to  found  it,  and, 
moreover,  it  was  not  excepted  to,  nor  is  the  giving  of  it 
assigned  as  error. 

It  is  assigned  as  error  that  the  court  erred  in  admitting 
evidence  of  the  defendant's  occupation.  The  evidence  on 
the  point  was  to  the  effect  that  he  was  employed  in  a 
house  of  prostitution.  To  some  of  this  evidence  there 
was  no  objection,  but  it  was  admissible,  if  for  no  other 
reason,  because  the  witnesses  for  the  state  had  sworn  that 
the  liquor  had  been  procured  through  visiting  the  house 
referred  to;  that  the  defendant  followed  them  from  the 
house  and  handed  them  the  liquor  a  short  distance  away. 
To  show  that  the  defendant  w^as  connected  with  the  es- 
tablishment tended  in  some  degree  to  aid  the  proof. 

Affirmed. 


Alice  Holmes  v.  State  of  Nebraska. 

Filed  March  22, 1899.    No.  10520. 

1.  Jjaxcejiy:  Value  of  Property:  Information.    A  general  verdict  of 

guilty  of  the  crime  of  larceny  from  the  person,  from  which  is 
omitted  a  statement  of  the  value  of  the  property  alleged  to  have 
been  stolen,  is  fatally  defective. 

2.  :  :  Void  Sentence.    A  verdict  which  lacks  a  finding  of 

an  essential  element  of  the  crime  charged  will  not  support  a 
sentence,  and  a  judgment  based  thereon  is  void. 


: :  :  Review:  Assignments  of  Error.  The  ques- 
tion of  the  effectiveness  of  such  a  verdict  will  be  examined  and 
determined  in  an  error  proceeding  to  this  court,  although  not 
of  the  assignments  of  the  motion  for  a  new  trial. 
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EuKOR  to  the  district  court  for  Douglas  county.  Tried 
below  before  Slabaugh,  J.    Reversed. 

Lee  S.  EstelUy  for  plaintiff  in  error. 

C.  J.  Smyth,  Attormy  General^  and  W.  D.  Oldham,  Deputy 
Attorney  Gcmraly  for  the  state. 

Harrison,  C.  J. 

An  information  was  filed  in  the  district  court  of  Doug- 
las county  in  which  the  plaintiif  in  eiTor  was  charged 
with  the  statutory  crime  of  larceny  from  the  person.  The 
amount  alleged  to  have  been  so  stolen  was  stated  as  fol- 
lows: "Forty-five  dollars  in  money,  of  the  value  of  forty- 
five  dollars."  The  accused,  who  had  been  arrested,  was 
arraigned,  entered  a  plea  of  not  guilty  and  was  placed  on 
trial.  The  trial  jury  returned  a  verdict  of  guilty,  which 
was  in  terms  as  follows:  "We,  the  jury,  duly  impaneled 
and  sworn  to  well  and  truly  try  and  true  deliveraiuo 
make  between  the  state  of  Nebraska  and  Alice  Holmes, 
the  prisoner  at  the  bar,  do  find  the  said  defendant  guilty 
of  larceny  from  the  person,  as  she  stands  charged  in  the 
information."  Sentence  was  pronounced  against  the  ac- 
cused of  confinement  in  the  penitentiai'y  for  a  designated 
term. 

It  is  urged  in  an  error  proceeding  to  this  court  that  the 
verdict  was  insuflBcient,  in  that  it  was  general  and  did 
not  find  the  value  of  the  property  or  thing  stolen,  and 
being  so  defective  furnished  no  basis  for  a  judgment  or 
sentence.  The  section  of  the  Criminal  Code  under  which 
the  prosecution  was  instituted  reads  as  follows:  "Every 
person  who  steals  property  of  any  value  by  taking  the 
same  from  the  person  of  another  without  putting  said 
person  in  fear  by  threats  or  the  use  of  force  and  violence, 
shall  be  deemed  guilty  of  grand  larceny,  and  shall,  upon 
conviction  thereof,  be  punished  by  confinement  in  the 
penitentiary  for  not  less  than  one  nor  more  than  seven 
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years."  (Criminal  Code,  sec.  113a.)  The  section  of  the 
Criminal  Code  the  provision  of  which  it  is  asserted  was 
governable,  and  under  which  the  verdict  herein  was 
clearly  insufficient,  is  worded  as  follows:  "When  the  in- 
dictment charges  an  offense  against  the  property  of  an- 
other by  larceny,  embezzlement,  or  obtaining  under  false 
pretenses,  the  jury,  on  conviction,  shall  ascertain  and  de- 
clare in  their  verdict  the  value  of  the  property  stolon, 
embezzled,  or  falsely  obtained."  (Criminal  Code,  sec.  488.) 
We  are  satisfied,  after  an  examination  of  the  subject,  that 
the  section  just  quoted  is  applicable  to  all  larcenies,  and 
the  crime  charged  in  the  information  in  the  case  at  bar 
was  a  larceny.  The  verdict  lacked  one  essential  element, 
and  without  it  could  not  support  a  judgment.  The  trial 
court  could  not  impose  the  sentence  which  was  adjudged, 
and  such  judgment  was  without  force  or  void.  (1  Bishop, 
Criminal  Procedure  sec.  1005;  In  re  McVcy,  50  Neb.  481.) 
The  section  (488)  of  the  Criminal  Code  under  considera- 
tion was  evidently  copied  literally  from  the  Code  of  Ohio. 
It  is  an  exact  reproduction  of  section  167  of  said  Code. 
In  the  case  of  Armstrong  v.  State,  21  O.  St.  357,  there  was 
a  trial  of  the  accused  on  a  charge  in  one  count  of  the  in- 
dictment of  stealing  a  horse  of  an  alleged  value,  and  a 
second  count  for  receiving  a  stolen  horse  of  the  same  al- 
leged value.  There  was  a  conviction,  the  verdict  being  a 
general  one  and  without  any  finding  of  the  value  of  the 
property.  In  an  error  proceeding  to  the  supreme  court 
it  was  stated  in  the  opinion  rendered,  after  quoting  sec- 
tion 167  of  the  Criminal  Code:  "The  Code  now  in  force, 
on  this  subject,  is  peremptory.  The  only  question  is 
whether  it  applies  to  the  offense  of  horse-stealing  under 
the  27th  section  of  the  crimes  act  (S.  &  C.  412),  which 
makes  it  a  penitentiary  offense  whatever  may  be  the  value 
of  the  animal  stolen.  In  all  cases  of  larceny  under  other 
sections  of  the  statute  (S.  &  C.  408  and  439)  there  is  an 
obvious  reason  for  requiring  the  jury,  on  conviction,  to 
return  in  their  verdict  the  value  of  the  property  stolen, 
for  that  is  what  determines  the  grade  of  the  offense,  and 
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the  kind  of  penalty  imposed  by  the  statute.  The  same  is 
true  of  the  crime  of  embezzlement.  (S.  &  C.  426.)  If  this 
was  the  only  reason  for  the  requirement  of  the  167th  sec- 
tion of  the  Criminal  (^)de,  there  would  be  strong  reason 
for  doubting  its  application  to  the  crime  of  horse-steal- 
ing, for  it  would  have  no  practical  effect.  There  is  noth- 
ing in  the  crimes  act  giving  the  term  ^larceny/  as  used 
in  the  167th  section  of  the  Code,  any  significance  other 
than  its  ordinary  meaning;  for,  while  the  word  is  used 
in  the  section  making  the  stealing  of  property  of  thirty- 
five  dollars  in  value  a  penitentiary  offense,  it  is  not  used 
in  the  section  affixing  a  less  penalty  for  the  stealing  of 
property  of  less  value,  nor  is  it  used  in  the  section  relat- 
ing to  horse-stealing.  Horse-stealing  is  larceny,  and  the 
language  employed  in  the  167th  section  of  the  Code  is 
clearly  broad  enough  to  embrace  that  off-ense.  It  ex- 
pressly includes  in  its  provisions  the  offense  of  obtaining 
property  by  false  pretenses,  and  the  grade  of  punishment 
affixed  to  this  offense  by  the  statute,  like  that  of  horse- 
stealing, does  not  depend  upon  the  value  of  the  property 
obtained.  Since,  then,  the  section  applies  expressly  to 
one  of  these  offenses,  we  cannot  well  hold  that  it  has  no 
application  to  the  other,  for  there  is  no  reason  for  api>ly- 
ing  it  in  one  case  that  is  not  equally  strong  in  the  other. 
The  determination  of  the  grade  of  punishment  is  not, 
then,  the  only  reason  for  this  provision  of  the  Code.  Al- 
though the  value  of  the  property  stolen  in  one  case,  or 
falsely  obtained  in  the  other,  may  not  affect  the  grade 
or  kind  of  penalty  imposed  for  these  offenses,  it  may  in- 
fluence the  degrc^e  of  i)unishment  to  be  inflicted.  The 
statute  gives  a  wide  discretion  to  the  court  as  to  the  de- 
gree of  punishment  to  be  adjudged,  on  conviction.  In 
this  view  it  may  have  been  regarded  as  material  to  the 
substantial  right  of  tlie  defendant  that  the  actual 
value  of  the  property  stolen  or  falsely  obtained  should 
be  ^ascertained  and  returned'  in  the  verdict,  and  that  it 
should  not  be  left  as  on  a  general  verdict  of  guilty,  ac- 
cording to  respectable  authorities  it  might  be  (1  Bishop, 
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Criminal  Procedure  sec.  719),  to  be  implied  to  the  amount 
stated  in  th®  indictment.  .  But  whatever  reasons  may 
have  induced  the  enactment  of  the  section,  its  terms  are 
such,  we  are  constrained  to  hold,  that  the  offense  for 
w^hich  the  defendant  was  tried  was  embraced  in  its  pro- 
visions. To  hold  the  reverse  would  virtually  be  a  judicial 
repeal  of  the  section." 

We  are  entirely  satisfied  with  the  reasoning  employed 
in  the  opinion  from  which  we  have  just  quoted,  and  think 
it  stated  the  correct  rule.  In  the  case  of  MdJoy  i\  State, 
22  Neb.  418,  the  prisoner  was  tried  on  the  charge,  and 
declared  guilty  by  general  verdict,  of  the  crime  of  larceny 
as  bailee  and  no  value  of  the  property  was  stated  in  the 
verdict.  In  an  opinion  of  this  court  it  was  said,  after 
quoting  section  488  of  the  Criminal  Code:  *^This  pro- 
vision of  the  Code,  although  clearly  applicable  to  the 
case  at  bar,  was  wholly  ignored.  Its  provisions  are  man- 
datory and  cannot  be  evaded.  The  verdict,  therefore, 
conferred  no  authority  upon  the  trial  court  to  enter  a 
judgment  or  sentence  by  which  plaintiff  in  error  was  con- 
victed of  felony."  (See,  also,  McCormiclx  v,  i<tati%  42  Neb. 
866;  Fisher  v.  State,  52  Neb.  531.)  That  the  verdict  in  the 
case  at  bar  lacked  an  essential  element  was  not  presented 
by  the  assignments  in  the  motion  for  a  new  trial,  or  by 
any  plea  in  the  trial  court.  The  attention  of  that  court 
does  not  seem  to  have  been  challenged  or  directed  to  the 
fact  of  the  defectiveness  of  the  verdict;  it  is,  however,  of 
the  assignments  of  the  petition  in  error.  It  is  argued  for 
the  state  that  the  record  being  as  we  have  stated,  no  ad- 
vantage can  now  be  taken  of  the  matter  of  the  lack  of 
finding  in  the  verdict.  The  trial  court  might  have  set 
aside  the  verdict  of  its  own  volition,  if  on  examination 
it  had  discovered  prejudicial  error.  {Weber  r.  Kirknidall, 
44  Neb.  766.)  We  have  no  h(»sitan<-y  in  saying  that  in  a 
case  where  there  has  been  a  sentence  to  imprisonment 
in  the  penitentiary,  or  sentence  to  punishment  for  a  crime 
of  the  grade  of  a  felony,  this  court  will  examine  the  ques- 
tion, if  raised  by  the  assignments  of  the  petition  in  error, 
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of  the  existence  of  such  a  deficiency  in  the  verdict  as 
renders  it  insufficient  in  substance  to  sustain  the  sentence 
imposed.  It  follows  that  the  judgment  must  be  reversed 
and  the  cause  remanded. 


Reversed  and  remanded. 


g  |g|      H.  H.  Lockwood,  appellee,  v.  George  Cook  et  al., 

APPELLANTS. 

Filed  March  22, 1899.    No.  8841. 

1.  Judicial  Sales:  AprRAisEMENT:  Review.  "An  appraisement  duly 
made  of  real  estate  for  the  purposes  of  a  judicial  sale  cannot  be 
successfully  attacked  solely  on  the  ground  tha^  the  property  has 
been  appraised  too  low.  To  make  the  low  valuation  a  successful 
ground  of  attack  on  the  appraisement  it  must  be  challenged  for 
fraud."    Brown  r.  Fitzpatrick,  56  Neb.  61,  approved  and  followed. 

2. :  Purchase  by  Plaixtiff:   Payment  of  Bid:   Objection  to 


Confirmation.  In  an  action  of  foreclosure  of  a  real  estate 
mortgage  there  was  a  decree  and  sale.  At  the  sale  the  plaintiil 
in  the  a<ition,  whose  lien  was  the  first  one,  purchased  the  prop- 
erty at  a  sum  less  than  the  amount  to  which  he  was  entitled 
under  the  decree.  On  motion  for  confirmation  of  the  sale,  held 
not  a  forceful  objection  that  the  amount  bid  had  not  been  paid 
to  the  ofilcer  in  money;  that  it  was  unnecessary  that  the  for- 
mality of  handing  the  money  to  the  officer  by  the  plaintiff  and 
purchaser  and  its  return  to  him  by  the  officer  should  be  observed. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Holmes,  J.    Affinned. 

A,  W.  Martin,  for  appellants. 

John  L.  Doty,  contra. 

Harrison,  C.  J. 

In  this,  an  action  to  foreclose  a  real  estate  mortgage, 
a  decree  of  foreclosure  was  rendered,  and  to  enforce  it 
an  order  of  sale  of  the  mortgaged  premises  was  issued 
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and  delivered  to  the  sheriff,  pursuant  to  the  directions 
of  which  the  property  was  appraised  and  sold,  the  plain- 
tiff in  the  action  being  the  purchaser.  After  the  ap- 
praisal, and  prior  to  the  sale,  an  objection  to  the  ap- 
praisal was  filed  for  the  appellants,  the  ground  of  which 
was  that  the  appraisement  was  too  low.  Subsequent  to 
the  sale  an  affidavit  in  support  of  the  objection  to  the  ap- 
praisal was  filed.  A  motion  for  confirmation  of  the  sale 
was  made  and  objections  thereto  were  presented  for  the 
appellants,  and  at  the  hearing  there  seems  to  have  been 
included  the  objection  to  the  appraisal.  The  record  does 
not  disclose  a  hearing  of  this  objection  other  than  as  one 
of  the  objections  interposed  to  the  motion  for  confirma- 
tion. 

One  argument  urged  here  is  that  the  appraisal  was  too 
low;  that  it  was  less  than  the  real  value  in  money  of  the 
property.  In  the  absence  of  an  attack  on  the  appraise- 
ment on  the  ground  of  fraud,  an  assertion  that  there  was 
a  valuation  which  was  too  low  does  not  furnish  a  suffi- 
cient reason  for  the  impeachment  thereof.  {Brown  v. 
FUzpatrick,  56  Neb.  61;  Y might  v.  Foj^uorthy,  38  Neb.  790; 
Millie  V.  Hamcr,  55  Neb.  445.) 

The  purchaser  was,  as  we  have  before  stated,  the  owner 
of  the  mortgage  being  foreclosed ;  and  one  objection  to  the 
confirmation  of  the  sale,  and  which  is  now  urged,  was 
that  the  amount  of  the  bid  for  the  property  was  not  de- 
posited with,  or  paid  to,  the  officer  who  conducted  the 
sale.  The  sale  was  for  an  amount  less  than  the  mortgage 
debt.  The  sum  adjudged  to  be  due  by  the  decree  and  the 
lien  foreclosed  was  the  first  one.  The  sale  was  for  less 
than  the  amount  decreed  to  be  due  the  plaintiff,  who  was 
also  the  purchaser.  In  such  a  sale  it  is  unnecessary  that 
the  formality  of  payment  in  money  of  the  amount  of  the 
bid  be  made  by  the  plaintiff  and  purchaser  to  the  officer 
and  by  the  officer  returned  to  the  purchaser.  The  bid 
ancL purchase  by  the  plaintiff  would  work  the  extinguish- 
ment of  a  like  amount  of  the  decree.  This  was  sufficient 
to  sustain  the  sale.    (Wiltsie,  Mortgage  Foreclosure  sec. 
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480;  Sage  v.  Central  R.  Co.,  13  WeBtem  Jurist  [la.]  218; 
Jacobs  V.  Turpin,  83  111.  424;  Fidelity  Insurance,  Trust  & 
Safe  Deposit  Co.  v.  Roanoke  Iron  Co,,  84  Fed.  Rep.  752.) 

It  is  insisted  that  the  fact  that  the  amount  of  the  bid, 
at  least  in  a  suflScient  sum  to  cover  the  costs,  had  not 
been  paid  furnished  ground  for  setting  the  sale  aside. 
There  are  many  methods  by  which  the  officer  might  ob- 
tain payment  of  the  costs.  That  he  had  failed  to  do  so 
at  the  time  of  his  return  or  of  request  for  confirmation 
was  no  potent  cause  for  unconditional  refusal  to  confirm 
the  sale.    The  order  of  confirmation  must  be 


Affirmed. 


H.  H.  LOCKWOOD,  APPELLEE,  V.  QeORQE  COOK  ET  AL., 

APPELLANTS. 

Filed  Mabch  22, 1899.    No.  8842. 

Affirmance  under  ruUngs  in  case  preceding.     {Lockicood  v.  Cook,  58 
Neb.  302. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Holmes,  J.    Affirmed. 

A.  W.  Ma7'tin,  for  appellants. 

John  L.  Doty,  contra. 

Harrison,  C.  J. 

The  questions  in  this  case  do  not  differ  from  those  ad- 
judicated in  the  decision  in  the  case  of  the  same  title 
{Lockwood  V.  Cook,  58  Neb.  302),  and  in  which  an  opinion 
is  filed  of  this  date;  and  in  accordance  with  the  views 
expressed,  the  order  of  the  district  court  must  be 

Affirmed. 
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Albert   Miller,   appellee,  v.   Renfrew   Stevenson 

ET  AL.,  appellants. 
Filed  March  22, 1899.    No.  10210. 

1.  QiLieting  Title:  Finding  That  Mortgage  Had  Been  Paid.    Evi- 

dence examined,  and  held  to  sustain  the  findings. 

2.  Subrogation:  Pleading.    The  pleadings  and  issues  joined  held  to 

be  inconsistent  with  and  not  to  present  the  question  of  the  right 
to  subrogation. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Keysor,  J.    Affirmed. 

Bartlett  d  BaldrigCy  for  appellants. 

Byron  O.  BurbanJc  and  Yirgil  0.  Stricklery  contra. 

Harrison,  C.  J. 

Albert  Miller,  the  appellee  herein,  who  purchased  at  a 
sale  under  process  in  an  attachment  suit  the  undivided 
one-half  of  lot  l9,  in  Cain  Place,  in  Omaha,  instituted  this 
action  to  quiet  title  and  secure  a  partition,  and  was 
awarded  a  decree,  from  which  this  appeal  has  been  per- 
fected. 

On  or  about  April  14,  1890,  Renfrew  Stevenson  and 
certain  other  parties  formed  a  partnership  and  purchased 
some  land,  which  was  platted  into  lots,  nineteen  in  all, 
and  the  whole  was  named  Cain  Place.  The  purchase  was 
from  one  Martha  M.  Ish,  who  conveyed  the  property  to 
Orrin  R.  Cain  in  trust  for  the  partnership.  Cain  and  the 
appellee  were  partners  and  entered  inlo  a  contract  with 
the  Arm  of  Stevenson,  Bohn  &  Spotswood  to  erect  dwell- 
ing-houses on  eighteen  of  the  lots  in  Cain  Place.  This 
contract  was  performed,  and  Miller  and  Cain,  who 
claimed  to  not  have  received  full  payment  for  building 
the  houses  and  to  recover  a  balance  alleged  to  be  due, 
commenced  and  prosecuted  to  the  end  the  attachment 
24 
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proceedings  which  resulted  in  the  sale  of  the  undivided 
one-half  of  lot  19,  in  Cain  Place,  to  the  appellee.  Lot  19 
had  been  left  vacant.  Orrin  R.  Cain  conveyed  the  title 
to  lot  19  to  Bohn,  and  Stevenson  and  Bohn  conveyed  the 
undivided  one-half  of  said  lot  to  William  S.  Roberts,  who 
conveyed  to  Thomas  Rowland  by  quitclaim  deed,  and 
Rowland  conveyed  to  one  John  Stevens,  Sr.  When  the 
land  was  purchased  of  Martha  M.  Ish,  two  notes  evidenc- 
ing a  portion  of  the  purchase  price  were  executed  and 
delivered  to  her,  one  in  the  sum  of  $11,050  and  the  other 
$11,450,  and  to  secure  their  payment  a  mortgage  on  the 
land  sold  was  executed  and  delivered.  The  note  for 
$11,450  was  subsequently  sold  to  Edward  or  Sarah  Ains- 
cow  and  the  mortgage  in  part  assigned.  During  the 
time  the  eighteen  houses  were  in  process  of  construction 
one  A.  J.  Whidden,  secretary  of  the  Star  Union  Lumber 
Company,  was  treasurer  of  the  partnership,  the  owner  of 
Cain  Place,  and  Stevenson,  of  the  partnership,  was  vice- 
president  of  the  Star  Union  Lumber  Conlpan3^  One  John 
R.  Davis  was  its  president  and  Ben  W.  Davis  a  stock- 
holder and  director.  John  R.  Davis  was  also  president 
of  the  Davis  Lumber  Company,  and  he  and  Ben  W.  Davis 
were  its  owners,  directors,  and  officers. .  The  place  of 
business  of  the  Davis  Lumber  Company  was  in  Wiscon- 
sin, and  the  Star  Union  Lumber  Company  was  a  branch 
house  located  in  Omaha.  The  latter  company  furnished 
the  lumber  which  was  used  for  the  erection  of  the  eigli- 
teon  houses  in  Cain  Place,  and  it  also  made  advances  or 
loans  of  money  to  the  partnership,  the  owners  of  Cain 
Place.  During  the  course  of  the  transactions  more  or 
less  connected  from  which  originated  the  presrent  litiga- 
tion the  Star  Union  Lumber  Company  assigned  its  assets 
to  the  Davis  Lumber  Company,  and  the  latter  assumed 
and  agreed  to  pay  the  debts  of  the  former. 

To  convey  information  in  regard  to  the  issues  litigated 
we  deem  it  best  to  quote  to  some  extent  from  the  plead- 
ings.   It  was  of  the  allegations  of  the  petition: 

"1.  The  plaintiff  alleged  that  on  April  14, 1890,  Steven- 
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son,  Bohn,  and  Spotswood  formed  a  partnership  and  ac- 
quired title  to  an  undivided  one-half  of  lot  19  in  Cain 
Place,  in  Omaha,  Douglas  county,  Nebraska,  together 
with  other  property;  that  the  title  was  first  conveyed  to 
Spotswood  and  by  him  tp  one  Orrin  R.  Cain,  and  by  Cain 
to  Stevenson  and  Bohn;  that  all  of  these  persons  held  the 
title  in  trust  for  said  partnership;  that  subsequently 
Spotswood  conveyed  his  interest  to  Stevenson  and  Bohn; 
that  all  of  said  instruments  were  duly  recorded  in  the 
oflBce  of  the  register  of  deeds  of  Douglas  county,  Ne- 
braska, and  were  legal  and  valid  conveyances  of  the 
parties  hereto. 

"2.  That  on  March  28,  1891,  Bohn  conveyed  to  Roberts 
the  title  to  the  undivided  one-half  of  said  lot  19,  which 
deed  was  recorded  June  15,  1891,  in  the  office  of  the  reg-- 
ister  of  deeds,  and  was  wholly  without  consideration  and 
for  the  benefit  only  of  the  partnership. 

"3.  That  on  January  2,  1894,  Roberts  conveyed  said 
title  to  Thomas  Rowland,  which  deed  was  recorded  April 
7,  1894,  and  was  a  quitclaim  deed  in  form  and  wholly 
without  consideration,  and  procured  from  said  Roberts 
by  said  Rowland,  knowing  Roberts  held  the  title  in  trust 
for  said  partnership,  and  was  procured  for  the  purpose 
of  cheating  and  defrauding  the  creditors  of  said  firm. 

"4.  That  on  January  3,  1894,  Rowland  conveyed  the 
title  to  John  Stevens,  Sr.,  defendant,  which  deed  was  re- 
corded April  27, 1894,  and  was  wholly  without  considera- 
tion, and  made  for  the  purpose  of  preventing  the  creditors 
of  said  partnership  from  recovering  payment  out  of  the 
assets  of  said  partnership,  and  was  fraudulent  in  fact. 

"5.  That  Spotswood  executed  a  purchase-money  mort- 
gage upon  said  lot  and  other  property,  which  has  been 
paid.  Nevertheless,  the  Davis  Lumber  Company,  a  cor- 
poration, defendant,  had  fraudulently  procured  an  as- 
signment of  two  notes,  whereon  an  alleged  balance  of 
$3,487.71  was  claimed  to  be  due  it,  and  then  assigned  the 
notes  and  mortgage  to  George  A.  Davis,  defendant;  that 
the  assignment  was  made  February  6  and  recorded  Febru- 
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ary  14,  1894;  that  the  Davis  Lumber  Comi)any  claims  the 
said  mortgage  valid  upon  said  lot  19  and  other  property, 
although  said  notes  have  been  fully  paid,  and  that  the 
assignment  to  the  Davis  Lumber  Company  and  George 
A.  Davis  were  without  consideration  and  fraudulent  and 
were  made  for  the  purpose  of  defeating  the  claims  of  the 
creditors  of  the  firm  of  Stevenson,  Spotswood  &  Bohn. 

"6.  That  John  It.  Davis  and  George  A.  Davis  are  broth- 
ers; that  Rowland  is  in  the  employ  of  the  Davis  Lumber 
Company;,  that  John  Stevens,  Sr.,  is  a  brother-in-law  of 
John  R.  and  (leorge  A.  Davis;  that  the  conveyance  of 
Roberts  to  Rowland  and  Rowland  to  Stevens,  Sr.,  and 
the  assignmcMit  to  the  Davis  Lumber  Company  of  said 
notes,  and  the  assignment  by  the  Davis  Lumber  Company, 
to  George  A.  Davis  of  the  note  and  mortgage  securing 
them,  were  without  consideration  and  a  part  of  a  fraud- 
ulent scheme  to  cheat  and  defraud  the  creditors  of  said 
partnership  and  prevent  the  collection  of  their  just  de- 
mands against  the  i)artnership." 

TluTe  followed  alh^gations  relative  to  the.  attachment 
suit  and  the  sale  of  the  undivided  one-half  of  lot  19,  in 
Cain  Place,  and  its  purchase  by  appellee;  also  some  other 
facts  to  make  appear  his  right  to  a  partition. 

In  the  answer  it  was  i)leaded : 

"The  defendants  Thomas  Rowland,  George  A.  Davis, 
John  Stevens,  Sr.,  John  R.  Davis  Lumber  Company  an- 
swered on  April  10,  1S97.  They  admitted  the  statements 
and  allegations  in  paragraph  1  of  the  petition. 

"2.  Defendants  admit  that  on  March  28,  1891,  Bohn 
conveyed  to  Roberts  the  undivided  one-half  interest  in  lot 
19;  that  said  deed  was  duly  recorded  on  June  15,  1891» 
Defendants  deny  that  the  deed  was  without  considera- 
tion and  for  the  benefit  of  the  partnership,  and  allege 
that  they  had  no  knowledge  whereon  to  form  a  belief  that 
said  transfer  was  without  consideration  and  for  the  bene- 
fit of  the  partnership. 

"3.  Defendants  admit  that  on  January  2, 1894,  Roberts 
conveyed  said  undivided  one-half  of  lot  19  to  Rowland; 
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denies  the  deed  was  without  consideration;  that  Rowland 
knew  Roberts  hehl  the  title  in  trust  for  said  Bohn  and 
the  partnership;  denies  that  Rowland  or  any  of  the  de- 
fendants knew  the  deed  was  i}rocured  by  Roberts  from 
Bohn  without  consideration;  denies  that  the  deed  was 
procured  by  Roberts  from  Bohn  or  by  Rowland  from 
Roberts  for  the  purpose  of  cheating  or  defrauding  the 
creditors  of  Stevenson,  Bohn  &  Spotswood  individually 
or  as  a  partnership;  defendants  admit  and  allege  the  fact 
to  be  that  said  transfer  was  made  to  the  said  Rowland 
in  trust  for  the  said  John  R.  Davis  and  for  his  use  and 
benefit. 

"4.  Defendants  admit  that  on  January  3,  1894,  Row- 
land conveyed  the  title  to  the  undivided  one-half  of  lot 
19  to  John  Stevens,  Sr.;  denies  said  deed  was  without  con- 
sideration or  for  the  purpose  of  preventing  the  creditors 
of  the  partnership  from  recovering  the  judgment  out  of 
its  assets,  and  denies  that  said  transaction  was  fraudulent 
in  law  or  in  fact. 

"5.  Defendants  allege  that  at  the  time  of  the  transfer 
John  R.  Davis  and  the  Davis  Lumber  Company  were  in- 
debted to  Stevens,  Sr.,  in  about  $80,000;  that  said  trans- 
fer by  Rowland  to  Stevens,  Sr.,  was  made  to  secure  said 
indebtedness,  together  with  other  property;  that  said 
money  so  secured  had  been  loaned  by  Stephens,  Sr.,  prior 
to  that  time;  defendants  allege  that  said  money  had  not 
all  been  paid,  and  that  there  yet  remained  due  the  said 
Stevens,  Sr.,  a  large  amount  of  money  which  said  transfer 
was  to  secure. 

"6.  Defendants  say  that  on  May  6,  1890,  for  a  valuable 
consideration,  Spotswood  executed  and  delivered  to 
Martha  M.  Ish,  guardian  of  James  C.  Ish,  his  promissory 
note,  due  ninety  days  after  date,  with  interest  at  eight  per 
cent  per  annum  until  paid,  interest  payable  semiannu- 
ally, for  |11,050;  that  said  note  waw  afterwards  indorsed 
^without  recourse,  pay  to  the  order  of  James  C.  Ish, 
Martha  M.  Ish,  guardian;'  that  at  said  time  James  C.  Ish 
was  of  age  and  the  guardianship  had  expired;  that  on 
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January  30,  1894,  for  a  valuable  consideration,  Martha 
M.  Ish  and  James  C.  Ish  transferred  and  assigned  said 
promissory  note  and  mortgage  securing  the  same  to  the 
Davis  Lumber  Company. 

"7.  That  on  May  G,  1890,  for  a  valuable  consideration, 
Spotswood  executed  a  note  to  said  Ish,  guardian,  for 
$11,450,  due  ninety  days  after  date,  having  terms  similar 
to  the  preceding  note;  that  before  its  maturity  Ish, 
guardian,  for  a  valuable  consideration,  indorsed  and 
transferred  said  note  to  Sarah  Ainscow;  that  afterward, 
on  January  30,  1894,  said  Ainscow  tran.sf erred  to  the 
Davis  Lumber  Company,  for  a  valuable  consideration, 
said  last  described  note  and  the  mortgage  securing  the 
same;  that  on  May  6,  1890,  to  secure  the  above  notes, 
Spotswood,  the  owner  of  said  premises,  executed  and  de- 
livered to  Ish,  guardian,  a  mortgage  deed  upon  the  fol- 
lowing described  premises  in  Douglas  county,  Nebraska, 
beginning  at  a  point  2,450J  feet  north  of  the  southwest 
corner  of  the  southwest  quarter  of  section  10,  in  town- 
ship 15  north,  thence  east  920  feet,  thence  norlh  189|  feet 
to  the  line  of  said  quarter  section,  thenc^e  west  920  feet, 
thence  south  i89J  feet  to  the  place  of  beginning,  contain- 
ing four  acres,  be  the  same  more  or  less,  which  said  prop- 
erty included  lot  19,  in  Cain  Place,  described  iu  plaintiff's 
petition;  that  no  action  at  law  or  suit  in  equity  had  been 
commenced  to  recover  said  debt  or  any  portion  thereof, 
although  it  is  wholly  due;  that  there  is  due  on  said  notes 
.13,490.10,  with  interest  at  eight  per  cent  from  January 
30,  1894,  no  part  of  which  has  been  paid;  that  failing  to 
pay  said  sum,  the  mortgage  deed  has  become  absolute; 
that  the  mortgage  deed  provided  that  in  case  of  default 
in  the  payment  of  principal  or  interest,  or  any  part 
thereof,  said  Ish,  guardian,  or  her  assigns,  are  authorized 
to  sell  said  premises,  or  such  part  thereof  as  was  neces- 
sary to  satisfy  the  part  due  with  interest;  that  said  con- 
dition has  become  active;  that  before  the  commencement 
of  this  suit  said  Davis  Lumber  Company  sold  and  trans- 
ferred said  mortgage  for  a  valUcible   cojjsideTOtiQ»    tQ 
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George  A.  Davis,  defendant  herein,  which  assignment 
was  made  on  February  6,  1894,  and  said  mortgage  is  a 
valid  lien  on  lot  19. 

"8.  Defendants  admit  that  John  E.  and  George  A. 
Davis  are  brothers,  that  Rowland  is  an  employ^  of  the 
Davis  Lumber  Company,  and  Stevens,  Sr.,  is  a  brother- 
in-law  of  John  li.  Davis. 

"9.  Defendants  allege  that  the  other  undivided  one- 
half  of  lot  19  was  transferred  to  George  A.  Davis  to  se- 
cure an  indebtedness  which  John  R.  Davis  owed  said 
Davis  at  that  time,  which  indebtedness  was  due  and  ow- 
ing." 

There  were  further  allegations"  of  the  answer,  but  they 
need  no  notice  here. 

The  reply  was  as  follows: 

"The  plaintiff  Miller  alleges  that  the  partnership  was 
in  the  actual  possession  of  lot  19  at  the  time  Roberts  made 
his  deed  to  Rowland,  and  that  each  and  all  of  the  answer- 
ing defendants  knew  and  had  full  knowledge  of  that  fact, 
and  the  further  fact  that  Rowland  held  the  title  to  the 
undivided  one-half  of  lot  19  in  trust  for  the  use  of  said 
partnership,  and  that  he  personally  claimed  no  interest 
therein;  that  the  partnership  was  in  possession  of  said 
lot  at  the  time  Rowland  conveyed  to  Stevens,  Sr.;  that 
Rowland  paid  no  consideration  whatever  for  said  land, 
but  was  simply  a  convenient  conduit  through  which  the 
title  might  pass  in  furtherance  of  the  fraudulent  scheme 
to  cheat  and  defraud  the  creditors  of  said  partnership, 
and  particularly  Cain  and  Miller,  from  collecting  the 
amount  due  them  of  said  partnership. 
•  "2.  Plaintiff  admits  the  execution  of  the  notes  of  $11,- 
050  and  $11,450  dated  May  1,  1891,  set  forth  in  the  an- 
swer, and  that  the  last  mentioned  note  was  transferred 
to  Sarah  Ainscow,  but  alleges  the  fact  to  be  that  said 
transfer  was  to  the  said  Sarah  Ainscow  in  trust  for  one 
Edward  Ainscow,  who  was  the  real  owner  thereof;  that 
said  notes  were  secured  by  the  mortgage  set  forth  in  the 
petition  of  the  plaintiff,  and  that  each  of  said  notes  were 
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fully  paid  and  satisfied  and  constitute  no  lien  upon  said 
premises. 

"3.  PlaintiflE  denies  each  and  every  allegation  in  said 
answer  contained,  except  such  allegations  as  are  admit- 
ted herein  to  be  true.  This  reply  relates  simply  to  that 
part  and  portion  of  said  answer  which  was  not  stricken 
out  by  the  court  on  the  motion  of  the  plaintiff.'* 

We  will  quote  in  part  the  decree: 

"That,  under  all  the  facts,  circumstances,  and  evidence 
in  the  case,  the  plaintiff  is  entitled  to  recover  herein 
against  the  defendants  herein. 

"2.  That  in  May,  1890,  Ish,  guardian,  sold  and  con- 
veyed to  Spotswood  lot  19,  in  Cain  Place,  in  Omaha, 
Douglas  county,  Nebraska,  together  with  other  property; 
that  Spotswood  received  the  title  in  trust  for  a  partner- 
ship composed  of  himself  and  the  defendants  William 
G.  Bohn  and  Kenfrew  Stevenson;  that  shortly  thereafter 
he  executed  and  delivered  a  deed  to  said  premises  to 
Stevenson  and  Bohn,  who  held  the  land  in  trust  for  the 
partnership;  that  Bohn  conveyed  an  undivided  one-half 
interest  in  said  land  to  his  cousin,  Roberts,  defendant 
herein,  who  likewise  held  said  title  in  trust  for  said  part- 
nership and  never  held  the  same  as  owner  of  said  land. 

"3.  That  the  Davis  Lumber  Company,  on  January  2, 
1894,  procured  from  said  Roberts  a  quitclaim  deed  to  the 
undivided  one-half  of  said  lot  19,  which  said  deed  to  the 
defendant  Rowland,  who  was  an  employ^  of  the  Davis 
Lumber  Company,  and  who  received  said  title  and  held 
the  same  for  said  Davis  Lumber  Company  with  full 
knowledge  and  notice  that  the  said  Roberts  held  said 
title  in  trust  for  said  partnership,  was  fraudulent  as  a* 
matter  of  law. 

"4.  That  the  said  Davis  Lumber  Company,  on  January 
3,  1894,  caused  said  Rowland  to  convey  said  title  to  the 
defendant  Stevens,  Sr.,  who  received  said  title  to  said 
undivided  oiJfe-half  of  lot  19  with  full  knowledge  and 
notice  that  said  Davis  Lumber  Company  had  procured 
said  deed  to  be  made  by  Roberts  to  said  Rowland,  as  here- 
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inbefore  set  forth;  that  neither  the  said  Rowland  nor  the 
said  Stevens  were  bona  fide  purchasers  of  said  undivided 
one-half  of  lot  19,  in  Cain  Place. 

"5.  That  the  said  deed  from  Roberts  to  Rowland  and 
the  said  deed  from  Rowland  to  Stevens,  Sr.,  were  fraud- 
ulent in  law  and  void,  and  should  be  canceled  of  record. 

"6.  That  when  the  said  Spotswood  received  the  said 
title  to  said  land,  including  the  undivided  one-half  of  lot 
19,  he  executed  a  purchase-money  mortgage  of  $22,500  to 
Martha  M.  Ish,  guardian  of  James  C.  Ish,  a  minor;  that 
the  said  Martha  M.  Ish,  guardian,  conveyed  one  note  of 
$11,450  to  Sarah  Ainscow  for  the  sole  use  and  benefit  of 
her  brother,  Edward  Ainscow,  and  retained  the  other 
note  of  $11,050;  that  Cain  Place  was  platted  into  nineteen 
lots,  and  dwelling-houses  were  erected  on  eighteen  of 
those  lots;  that  the  said  mortgage  on  said  land  was  paid 
at  and  during  the  erection  of  said  eighteen  houses,  except 
said  lot  19. 

"7.  That  the  said  Star  Union  Lumber  Company,  from 
time  to  time,  paid  cash  to  the  said  Ish  and  delivered  lum- 
ber to  said  Ish,  and  finally  settled  with  the  said  Ish  by 
executing  and  delivering  its  notes  to  the  said  Ish,  who 
retained  the  original  note  and  mortgage  until  said  notes 
were  paid,  as  security  for  his  debt;  that  the  Star  Union 
Lumber  Company  paid  the  note  held  by  the  said  Sarah 
Ainscow  by  delivering  lumber  to  said  Ainscow  in  the 
sum  of  about  $600  in  excess  of  the  amount  due  on  said 
note  held  by  said  Sarah  Ainscow  prior  to  its  failure  in 
September,  1893. 

"8.  That  at  the  time  the  Star  Union  Lumber  Company 
failed  it  assigned  all  its  property  to  the  Davis  Lumber 
Company,  and  in  consideration  thereof  the  Davis  Lumber 
Company  assumed  and  agreed  to  pay  all  the  indebted- 
ness of  the  Star  Union  Lumber  Company,  and  did  there- 
after pay  to  said  Ish  the  sum  of  $500  in  cash  to  take  and 
satisfy  the  balance  due  on  said  note  given  •by  said  Star 
Union  Lumber  Company  to  said  James  C.  Ish,  in  full  set- 
tlement of  the  balance  due  said  Ish  prior  to  its  assign- 
ment to  the  Davis  Lumber  Company. 
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"0.  The  court  further  finds,  from  all  the  facts,  circum- 
stances, and  evidence  in  the  case,  that  said  mortgage 
made  by  said  Spotswood  to  said  Martha  M.  Ish,  guardian 
of  said  James  C.  Ish,  a  minor,  has  been  fully  paid  and  sat- 
isfied, and  that  the  assignments  made  by  said.  James  O. 
Ish  and  Sarah  Ainscow  to  the  Davis  Lumber  Company 
were  without  consideration,  null  and  void,  and  of  no  force 
and  effect. 

"10.  The  court  further  finds  that  the  Star  Union  Lum- 
ber Company  had  no  interest  whatever  in  the  said  undi- 
vided one-half  of  said  lot  19,  in  Cain  Place,  by  reason  of 
any  lien  or  interest  therein,  but  that  the  said  Star  Union 
Lumber  Company  was  simply  a  creditor  of  said  partner- 
ship of  Stevenson,  Spptswood  &  Bohn,  and  have  never 
reduced  their  said  claim  against  said  partnership  to  judg- 
ment, and  said  Davis  Lumber  Company  has  no  greater 
rights  than  said  Star  Union  Lumber  Company. 

"11.  That  at  the  time  said  Star  Union  Lumber  Com- 
pany paid  certain  money  to  said  James  C.  Ish  and  deliv- 
ered certain  lumber  to  Martha  M.  Ish  on  account  of  said 
James  C.  Ish,  and  made  full  settlement  with  said  James 
C.  Ish  and  delivered  to  the  said  Ish  its  notes  representing 
the  balance  unpaid  on  the  note  retained  by  Ish,  and  at 
the  time  the  said  Star  Union  Lumber  Company  agreed 
with  the  said  Edward  Ainscow,  for  whoso  "use  and  benefit 
the  mortgage  had  been  assigned  to  his  sister,  Sarah  Ains- 
cow, to  pay  the  balance  to  the  said  Ainscow  upon  the 
note  held  by  him,  there  was  no  agreement  or  understand- 
ing between  the  said  Ish  and  the  said  Star  Union  Lum- 
ber Company,  and  between  the  said  Ainscow  and  the  said 
Star  Union  Lumber  Company,  that  the  said  Ish  or  the 
said  Ainscow  should  assign  said  notes  and  mortgage  to 
said  Star  Union  Lumber  Company,  but  on  the  contrary 
it  was  tlu»  iiit(  ntion  and  design  of  said  Star  Union  Lum- 
ber Couq  any  to  jiay  and  satisfy  said  notes  and  mortgage, 
and  that  it  was  not  contemplated  by  or  understood  by 
either  of  the  parties  thereto  that  the  said  Star  Union 
I^uuiber  Company  was  purchasing  either  of  said  notes  or 
was  to  have  an  assignment  of  said  mortgage. 
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*^12.  That  said  notes  secured  by  said  mortgage  were 
past  due  at  the  time  of  the  failure  of  the  said  Star  Union 
Lumber  Company,  in  September,  1893,  and  at  the  time 
of  the  assignment  by  Ish  and  Ainscow  of  said  mortgage 
to  said  Davis  Lumber  Company,  in  March,  1894,  and  that 
the  said  Davis  Lumber  Company  received  said  notes  and 
assignment  of  said  notes  and  mortgage  from  the  said  Ish 
and  Ainscow  with  full  knowledge  and  notice  in  law  that 
the  said  notes  had  been  paid,  and  said  mortgage  should 
be  canceled  of  record." 

There  were  further  findings  in  the  decree,  but  on  points 
other  than  we  need  specifically  notice  at  this  time. 

It  is  contended  for  appellants  that  the  evidence  was  of 
such  effect  that  there  should  have  been,  and  should  be 
now,  a  finding  contrary  to  the  one  madi^  by  the  trial  court 
with  reference  to  the  litigated  points  of  whether  the  debt 
evidenced  by  notes  and  mortgage  which  were  given  to 
Mrs.  Ish  when  the  land,  which,  when  platted,  was  known 
as  Cain  Place,  was  purchased  of  her,  was  paid,  and  in  fact 
discharged,  or  whether  what  was  done  constituted,  in 
effect,  a  purchase  of  the  securities,  and  the  assignments 
then  made  were  valid,  effectual,  and  enforceable.  The 
evidence  has  been  presented  here  by  printed  abstract. 
It  is  somew  hat  complicated  and  is  conflicting,  but  a  care- 
ful examination  of  it  leads  to  the  conclusion  that  the  find- 
ing of  the  district  court  to  the  effect  that  the  debt  of  the 
notes  and  mortgage  w^as  paid  is  supported  by  evidence, 
or  it  is  not  clearly  wrong;  hence  we  will  not  disturb  it. 
The  appellants,  it  will  be  seen  by  portions  of  the  answer 
herein  quoted,  rested  their  defense  on  the  claim  that  the 
notes  and  mortgage  had  not  been  paid,  but  in  effect 
bought  and  assigned;  but  now  it  is  argued  for  them  that 
if  the  assignment  must  fail,  then  they  are  entitled  to  in- 
voke the  doctrine  of  subrogation  and  to  relief  by  reason 
of  it.  To  this  it  must  be  said  that  they  rested  their  de- 
fense on  the  rights  derived  from  what  they  pleaded  was 
in  effect  a  purchase  of  the  notes  and  mortgage  and  the 
assignment  of  them,  and  expressly  denied  any  payment 
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Subrogation  herein  must  have  rested  in  payment  and 
some  reasons  recognized  in  equity  for  placing  the  parties 
in  place  of  the  ones  on  whom  the  debt  rested  and  practi- 
cally in  whose  stead  payment  was  made.  There  was  no 
such  defense  proffered  or  interposed,  and  it  can  be  of  no 
avail  now. 

The  finding  of  the  district  court,  as  to  which  it  may  be 
said  there  is  more  of  doubt  than  any  other,  is  the  one 
which  underlies  or  is  the  basis  of  the  portion  of  the  de- 
cree by  which  it  was  determined  the  asserted  transfer  of 
the  title  to  the  property  to  John  Stevens,  Sr.,  was  ef- 
fected was  fraudulent;  but  when  the  evidence  which  has 
more  particular  reference  to  this  transfer  is  considered 
in  connection  with  all  the  facts  and  circumstances  of  the 
whole  transaction  and  the  intent  which  the  court  decided 
was  elemental  of  it,  also  the  relationships  of  the  parties, 
the  claims  made  in  the  pleadings,  and  the  evidence  and 
lack  of  it,  we  cannot  say  the  finding  was  without  support, 
or  rather  that  it  w^as  manifestly  wrong.  {Millard  v.  Par- 
sell,  57  Neb.  178.)     The  judgment  must  be 

Affirmed. 


Job  p.  Kirby,  appellee,  v.  John  Shrader  et  al., 
appellants. 

Filed  Mabch  22, 1899.    No.  8839. 

1.  Mortgage  Foreclosure:  Pleading:  Action  at  Law.  Where  the  an- 
swer to  a  petition  to  foreclose  a  real  estate  mortgage  is  a  general 
denial,  there  can  be  no  decree  of  foreclosure,  in  the  absence  of 
proof  that  no  action  at  law  has  been  brought  for  the  recovery 
of  the  debt. 


2.  :  :  :  Evidence.    The  introduction  as  evidence  of 

the  note  and  mortgage  alone  is  insvifRcient  to  sustain  the  alle- 
gation of  the  petition  that  no  action  has  been  brought  at  law. 

Appeal  from  the  district  court  of  Saunders  county. 
Heard  below  before  Sedgwick,  J.    Reversed. 
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Clark  d  Allen^  for  appellants. 
Daniel  F.  Osgood,  contra, 
NORVAI.,  J. 

This  appeal  is  prosecuted  by  the  defendants  from  a 
decree  foreclosing  a  real  estate  mortgage.  The  petition 
is  in  the  usual  form,  and  contains  the  allegation  that  no 
proceedings  at  law  have  been  had  for  the  recovery  of  the 
debt  secured  by  the  mortgage  in  question,  nor  any  part 
thereof.  The  defendants  answered  by  a  general  denial. 
The  note,  and  the  mortgage  securing  the  same,  together 
with  an  assignment  of  the  mortgage  by  the  mortgagee 
to  the  plaintiff,  constituted  the  entire  evidence  adduced 
on  the  trial  in  the  court  below,  and  it  is  contended  that 
these  alone  were  insufllcient  to  support  the  decree.  The 
precise  question  was  passed  upon  in  Jones  v.  Burtis,  57 
Neb.  604,  in  which  case  it  was  distinctly  ruled  that  where 
the  answer  to  a  petition  to  foreclose  a  real  estate  mort- 
gage consists  of  a  general  denial,  a  decree  in  favor  of  the 
plaintiff  cannot  be  sustained,  in  the  absence  of  proof 
showing  that  no  action  at  law  had  been  brought  for  the 
recovery  of  the  mortgage  debt.  It  is  conceded  by  counsel 
for  plaintiff  that  if  the  doctrine  announced  in  the  case 
mentioned  is  followed,  the  decree  must  be  reversed.  It 
is  strenuously  argued  that  Jones  v.  BurtiSy  supra,  should 
be  overruled,  because  the  general  denial  in  an  answer  to 
a  petition  to  foreclose  a  mortgage  does  not  put  in  issue 
the  averment  that  no  proceeding  at  law  had  been  had 
for  the  recovery  of  the  debt,  and  that  the  burden  of  es- 
tablishing such  allegation  could  be  cast  upon  the  plaintiff 
only  by  means  of  a  special  denial.  An  able  argument 
was  made  at  the  bar  in  support  thereof,  which  raised  a 
doubt  in  the  mind  of  the  writer  of  the  soundness  of  our 
former  holding,  but  my  associates  are  of  the  opinion  that 
Jones  V.  Bnrtis  was  correctly  decided,  and  the  rule  there 
announced  must  be  regarded  as  the  settled  law  of  this 
state. 
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It  is  urged  that  the  introduction  of  the  note  and  mort- 
gage as  evidence  was  sufficient  proof  that  no  action  at 
law  had  been  instituted  for  the  recovery  of  the  debt,  since 
the  note  contained  no  indorsement  showing  that  it  had 
ever  been  filed  in  any  court.  This  argument  is  deemed 
unsound.  Except  as  to  justices'  courts  there  is  no  stat- 
ute in  this  state  requiring  that  in  an  action  brought  on  a 
promissory  note  that  said  plaintifif  shall  file  such  note 
in  court.  So  that  the  omission  of  filing  marks  on  the 
note  in  question  is  insufficient  to  sustain  the  allegation 
of  the  petition  that  no  action  had  been  brought  at  law. 
The  decree  is  reversed  and  the  cause  remanded  for  fur- 
ther proceedings. 

Reversed  and  remanded. 


James  CuM^nxs  v.  Betsey  Tibbetts. 

Tiled  March  22, 1890.    No.  8770. 

1.  Guaranty:  Statute  of  Limitations.    The  statute  of  limitations  be- 

gins to  run  npniiist  a  contract  of  guaranty  the  same  moment  an 
action  accrues  thereon. 

2.  :  .    An  action  on  the  contract  set  out  in  the  opinion, 

guarantying   the    payment   of   a   certain   promissory   note,    was 
barred  in  five  years  from  the  maturity  of  such  note. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall,  J.     Affirmed. 

J.  G.  Watson,  7?.  D.  Stearns,  E.  C.  Strode,  and  John  V. 
Morgan,  for  plaintiff  in  error. 

J.  R.  Webster,  contra. 

NORVAL,  J. 

This  was  an  action  instituted  by  James  Cummins  on 
May  5,  1894,  upon  a  guaranty  in  writing,  a  copy  of  which 
follows: 
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"In  consideration  of  f  45,  I  hereby  guaranty  the  pay- 
ment of  a  certain  promissory  note,  dated  November  22, 
1886,  payable  two  years  after  date,  to  J.  Busacker,  for  the 
sum  of  f200,  and  said  note  being  signed  by  Ira  Tibbetts 
and  James  Cummins.  I  hereby  charge  my  separate  es- 
tate with  the  payment  of  said  note,  and  the  considera- 
tion of  this  guaranty  having  been  given  for  the  use  and 
benefit  of  my  separate  estate.  Betsey  Tibbetts.'^ 

There  is  no  controversy  over  the  facts.  On  November 
26,  1886,  Ira  Tibbetts  and  James  Cummins  executed  and 
delivered  to  J.  Busacker  their  promissory  note  for  f 200, 
due  in  two  years  from  date.  Subsequently  Betsey  Tib- 
betts signed  the  guaranty  above  set  forth,  and  the  same 
was  attached  to  said  note  and  was  held  and  retained  by 
the  payee,  or  his  agent,  until  about  June  10,  1889,  when 
Cummins  paid  the  note  and  received  the  same  with  the 
contract  of  guaranty.  Under  the  facts  stated,  the  jury, 
in  obedience  to  a  peremptory  instruction  by  the  court, 
returned  a  verdict  in  favor  of  defendant,  and  from  the 
judgment  rendered  thereon  a  petition  in  error  has  been 
prosecuted  by  the  plaintiff. 

It  would  hardly  seem  possible,  under  the  terms  of  the 
guaranty  and  the  undisputed  facts,  that  the  defendant 
was  liable  on  the  guaranty,  at  least  without  a  reforma- 
tion of  the  terms  of  the  instrument;  and  this  was  not 
sought  by  the  pleadings  filed  in  the  case.  By  the  strict 
terms  of  the  undertaking  Betsey  Tibbetts  guarantied  the 
payment  of  the  note  in  question.  The  note  having  been 
paid  by  one  of  the  makers,  the  guaranty  was  fulfilled. 
The  guarantor  did  not  promise  that  Ira  Tibbetts  would 
pay  the  note,  but  guarantied  the  payment  thereof  gen 
erally;  that  is,  that  one  of  the  makers,  or  both  together, 
or  some  one  for  them,  would  satisfy  the  debt  evidenced  by 
the  note.  When  the  note  was  thus  paid,  the  terms  of 
her  obligation  were  fully  met  and  satisfied,  and  she  was 
released  from  liability. 

It  is  argued  that  the  guaranty  was  given  for  the  sole 
benefit  of  the  plaintiflf.     The  instrument  cannot  be  so 


320  NEBRASKA  REPORTS.  [Vol.  53 


Philamalee  v.  State. 


read  without  disregarding  the  plain  terms  of  the  con- 
tract It  does  not  purport  to  indemnify  plaintiff  against 
the  payment  of  the  note.  The  guaranty  was  maxle  to  no 
one  personally,  but  was  delivered  to  the  payee  of  the 
note,  and  the  contract  of  guaranty  should  be  read  as 
though  the  same  had  been  written  upon  the  back  of  the 
note  at  its  inception.  The  guaranty  was  for  the  benefit 
of  the  payee.  He,  or  his  transferee,  could  have  main- 
tained an  action  thereon  upon  the  maturity  of  the  note. 
A  cause  of  action  upon  the  guaranty  accrued  the  moment 
default  was  made  in  the  payment  of  the  note,  and  as  this 
suit  was  brought  more  than  five  years  after  the  note  ma- 
tured, the  statute  of  limitations  had  run  against  the 
cause  of  action.  This  is  true  though  Mrs.  Tibbetts  be 
regarded  as  first  surety  and  plaintiff  second  surety  only, 
since  the  guaranty  was  not  to  plaintiff,  but  to  any  holder 
of  the  note.  Cummins  could  avail  himself  of  the  benefit 
of  the  guaranty  by  paying  the  note,  which  would  sub- 
rogate him  to  the  rights  of  the  original  payee;  and  as  the 
action  was  barred  as  to  him,  it  was  likewise  barred  as  to 
plaintiff. 

It  is  argued  that  the  statute  of  limitations  did  not  com- 
mence to  run  against  plaintiff  until  he  paid  the  note. 
•This  would  doubtless  be  true  had  the  guaranty  been 
given  for  his  benefit  alone,  or  had  the  grantor  promised 
that  Ira  Tibbetts  would  pay  the  note,  but  such  was  not 
the  scope  of  the  terms  of  the  obligation  assumed  by  the 
defendant.     The  judgment  is  right,  and  it  must  be 

Affirmed. 
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James  Philamalee  v.  State  of  Nebraska, 

Filed  March  22. 1899.    No,  10504. 

Larceny:  Definition:  Instructions.  While  an  instruction  defining 
larceny  is  erroneous  which  omits  to  charge  that  the  taking  must 
be  with  a  felonious  intent,  the  instruction  need  not  use  the 
word  "felonious,"  if  words  of  equivalent  import  or  meaning  are 
employed. 
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2.  Instructioiis.    Instructions  must  be  considered  together. 


:  Cbiminal  Law:  Testimony  of  Accused.  In  a  criminal  pros- 
ecution it  is  not  reversible  error  for  the  court  to  instruct  the 
jury  that  they  have  the  right  to  take  into  consideration  the 
interest  of  the  defendant  in  the  result  of  the  trial  in  determin- 
ing the  weight  to  be  accorded  his  testimony. 

Requests.     A  party  cannot,  ordinarily,  be  heard  to  com- 


plain that  the  trial  court  did  not  present  particular  features  of 
a  case  to  the  jury,  where  he  has  not  requested  an  appropriate 
instruction  upon  that  subject. 

Error  to  the  district  court  for  Cedar  County.     Tried 
below  before  Evans,  J.    Affirmed. 

C.  A.  Kingsbiiry  and  Sullivan  d  Griffin^  for  plaintiff  in 
error. 

C.  J,  Smyth,  Attorney  General,  and  W.  D.  Oldham,  Deputy 
Attorney  General,  for  the  state. 

NORVAL,  J. 

James  Philamalee  was  prosecuted  in  the  district  court 
of  Cedar  county  under  an  information  charging  the  crime 
of  robbery,  and  upon  the  trial  was  convicted  of  grand  lar- 
ceny and  sentenced  to  imprisonment  in  the  penitentiary 
for  the  period  of  one  year.  He  has  brought  the  record 
here  for  review,  alleging  as  grounds  for  reversal  that  cer- 
.  tain  instructions  were  erroneous,  and  that  the  evidence 
is  insuflftcient  to  sustain  a  conviction. 

Complaint  is  made  of  the  following  definition  of  lar- 
ceny contained  in  the  seventh  instruction:  "Larceny  is 
the  wrongful  and  unlawful  taking  and  carrying  or  lead- 
ing away  of  a  thing,  without  claim  of  right  made  in  good 
faith,  and  without  the  owner's  consent,  with  the  intention 
of  permanently  converting  it  to  a  use  other  than  that  of 
the  owner."  The  criticism  made  upon  this  instruction  is 
that  it  omits  the  element  of  felonious  intent.  This  court 
has  more  than  once  said,  in  effect,  to  constitute  larceny 
the  taking  must  be  with  felonious  intent,  and  an  instruc- 
25 
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lion  is  erroneous  which  does  not  contain  that  ingredient 
of  the  crime  of  larceny.  {Thomson  i\  People,  4  Neb.  524; 
Mead  v.  State,  25  Neb.  444;  Waidley  i\  State,  34  Neb.  250; 
Barnes  v.  State,  40  Neb.  545.)  We  are  satisfied  that  the 
doctrine  of  those  cases  is  sound,  but  it  does  not  follow 
that  the  instruction  here  assailed  is  erroneous.  It  is  not 
essential  that  an  instruction  defining  larceny  should  con- 
tain the  word  "felonious,"  but  if  the  words  or  language 
employed  bear  the  same  import  it  will  suffice.  In  the 
instruction  before  us  the  court  told  the  jury  that  to  con- 
stitute larceny  the  talking  must  not  only  have  been 
wrongful  and  unlawful  but  "without  a  claim  of  right 
made  in  good  faith,  and  without  the  owner's  consent." 
This  definition  is  clearly  within  the  rule  announced  in 
the  foregoing  cases.  (Carrall  v.  State,  53  Neb.  431.) 
Moreover,  by  the  second  instruction  given  at  the  request 
of  the  defendant  it  was  expressly  stated  that  the  accused 
could  not  be  convicted  of  larceny  if  the  evidence  failed 
to  show  a  felonious  intent  to  steal  the  property.  Instruc- 
tions should  be  considered  together,  is  the  rule,  and  when 
so  construed  the  crime  of  larceny  was  sufficiently  defined 
in  the  charge  in  this  case. 

The  tenth  instruction  is  assailed,  which  reads  as  fol- 
lows: "The  jury  are  instructed  that  when  the  defendant 
testified  in  this  case  he  became  as  any  other  witness,  and 
his  credibility  is  to  be  tested  by,  and  subjected  to,  the 
same  tests  as  are  legally  applied  to  any  other  witness,  and 
in  determining  the  degree  of  credibility  that  shall  be  ac- 
corded to  his  testimony  the  jury  have  a  right  to  take  into 
consideration  the  fact  that  he  is  interested  in  the  result 
of  this  prosecution,  as  well  as  his  demeanor  upon  the 
stand,  and  the  fact  that  he  has  been  contradicted  by  other 
witnesses."  The  vice  imputed  to  this  portion  of  the 
charge  is  that  it  advised  the  jury  they  were  at  liberty,  in 
weighing  the  testimony  of  the  accused,  to  take  into  con- 
sideration his  interest  in  the  result  of  the  prosecution. 
This  court  is  committed  to  the  doctrine  laid  down  in  the 
portion  of  the  instruction  just  quoted.     {Johnson  v.  State^ 
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34  Neb.  257;  Uoush  v.  State,  43  Neb.  163;  St.  Louis  v.  State, 
8  Neb.  405;  Murphy  v.  State,  15  Neb.  383.) 

The  jury  found  the  value  of  the  property  stolen  to  be 
^6.20.  It  is  urged  that  this  sum  may  have  been  fixed 
by  a  consideration  of  a  preponderance  of  the  evidence, 
and  that  the  court  should  have  instructed  the  jury  that 
the  accused  was  entitled  to  a  reasonable  doubt  in  deter- 
mining the  value  of  the  property.  They  were  advised 
by  the  charge  of  the  court  what  the  material  allegations 
of  the  information  were,  and  told  that  the  state  must 
prove  every  one  of  them  beyond  a  reasonable  doubt.  If 
the  defendant  wished  the  jury  especially  instructed  that 
he  was  entitled  to  the  benefit  of  a  reasonable  doubt  on  the 
question  of  the  value  of  the  property,  he  should  have  ten- 
dered an  appropriate  instruction  announcing  the  propo- 
sition. This  he  did  not  do,  and  he  cannot  now  predicate 
error  upon  the  failure  of  the  court  to  instruct  the  jury 
upon  that  point.  (German  Nat  Bank  of  Hastings  v.  Leon- 
ard, 40  Neb.  676;  Barr  v.  City  of  Omaha,  42  Neb.  341.) 

We  have  read  with  considerable  care  the  evidence  con- 
tained in  the  bill  of  exceptions,  and  while  the  same  is 
conflicting,  that  introduced  by  the  state  was  sufficient  to 
establish  every  element  of  the  crime  of  grand  larceny. 
No  reversible  error  being  disclosed,  the  judgment  is 

IV. 

Affirmed. 


Perkins  County  v.  Keith  County. 

0 

Filed  March  22, 1899.    No.  8833. 

1.  Counties:  Allowance  of  Claims:  CoNSTRt^CTioN  of  Statute.     Sec- 

tion 37,  article  1,  chapter  18,  Compiled  Statutes  1897,  regarding 
the  audit  and  allowance  of  claims  ag-ainst  a  county  by  the 
board  of  county  commissioners,  is  not  a  grant  of  power  to 
Buch  board,  but  is  a  provision  regulating  the  exercise  of  the 
power  granted  in  section  23  of  said  chapter. 

2.  Formation  of  New  County:  Division  of  Property,    Where  a  new 


in 
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county  is  formed  out  of  the  territory  of  a  county  previously 
orgtinized,  the  county  boards  of  the  two  counties  are  author- 
ized by  section  16,  article  1,  chapter  18,  Compiled  Statutes  1897, 
to  meet  and  agree  upon  a  division  of  the  corporate  property  and 
of  the  corporate  liabilities. 

3. :  :  Actions.  If,  in  making  such  division,  and  as  an  in- 
cident thereof,  a  balance  is  found  due  from  one  county  to  the 
other,  and  such  balance  is  definitely  settled  and  agreed  upon  so 
that  there  remains  nothing  upon  which  the  county  board  of 
the  debtor  county  can  thereafter  exercise  judgment  or  discre- 
tion, the  claim  may  be  the  subject  of  an  original  action  in  the 
district  court,  and  need  not  be  presented  to  the  county  board 
for  examination  and  allowance. 

Error  from  the  district  court  of  Perkins  county. 
Tried  below  before  Grimes,  J.    Affinned. 

George  H.  Hastings,  B,  F.  Hastings,  C.  P.  Logan,  and  H. 
£'.  Ooodall,  for  plaintiff  in  error. 

Albert  Muldoon,  Diifjie  &  Van  Dusen,  Robert  Ryan,  and 
J.  W.  McSay,  contra. 

Sullivan,  J. 

The  plaintiff  the  county  of  Keith,  in  its  petition,  al- 
leged: 

"1.  That  it  was  duly  organized  as  a  county  in  the  year 
1883;  that  its  territory  consisted  of  the  territory  now  in- 
cluded in  the  county  of  Keith  and  the  county  of  Perkins, 
the  plaintiff  and  defendant  in  this  action;  that  the  county 
boundaries  of  the  plaintiff  county  continued  as  above 
until  on  or  about  January  27,  1888,  when  the  defendant 
county  was  duly  organized  and  the  officers  of  the  defend- 
ant county  assumed  charge  of  its  county  government. 

"2.  That  in  accordance  with  section  16  of  chapter  18 
of  the  Compiled  Statutes  of  Nebraska  of  1897  the  county 
boards  of  the  said  counties  of  Keith  and  Perkins  pro- 
ceeded to  divide  all  the  property,  both  real  and  personal, 
and  all  the  debts  and  liabilities  and  choses  in  action  of 
every  kind  belonging  to  county  of  Keith,  the  county  from 
which  the  county  of  Perkins  was  formed,  and  it  was 
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found  by  the  said  boards  upon  said  division  that  there 
was  due  and  owing  to  the  plaintiff  from  the  defendant 
the  sum  of  twenty-five  hundred  and  four  and  65-100  dol- 
lars. 

"3.  That  the  county  board  of  the  defendant  accepted 
the  said  amount  as  the  amount  owing  plaintiff  by  defend- 
ant on  account  of  the  division  above  stated,  and  caused 
their  acceptance  to  be  spread  upon  their  records  in  Janu- 
ary, 1889. 

"4.  That  the  county  board  of  the  plaintiff  accepted  the 
said  amount  owing  plaintiff  by  defendant  on  account  of 
the  division  of  property  and  liabilities  as  above  stated. 

"5.  That  said  amount  was  accepted  by  the  county 
boards  of  both  the  plaintiff  and  defendant  counties  $ls  the 
amount  justly  owing  plaintiff  by  defendant  after  charg- 
ing defendant  with  its  legal  proportion  of  the  liabilities 
of  the  plaintiff  and  crediting  the  defendant  with  its  legal 
proportion  of  the  property  and  choses  in  action  of  the 
plaintiff. 

"6.  That  the  defendant  refuses  to  pay  the  said  amount, 
or  any  part  thereof,  although  often  requested,  to  do  so. 

"7.  That  no  part  of  said  amount  has  been  paid,  and 
there  is  now  due  the  plaintiff  from  the  defendant  the  sum 
of  twenty-five  hundred  and  four  and  65-100  dollars  ($2,- 
504.65),  together  with  interest  on  the  same  at  the  rate  of 
seven  per  cent  per  annum  from  the  1st  day  of  February, 
1889." 

Both  by  demurrer  and  answer  the  defendant  the 
county  of  Perkins  challenged  the  jurisdiction  of  the  court 
to  hear  and  determine  the  cause.  The  court  held  that  it 
possessed  jurisdiction,  and,  after  hearing  the  evidence, 
found  the  issues  in  favor  of  the  plaintiff  and  rendered 
judgment  accordingly.     The  defendant  prosecutes  error. 

It  is  perfectly  plain  that  the  petition  was  framed  on 
the  theory  that  the  commissioners  of  the  two  counties 
had  met  to  effect  a  division  of  their  property  and  liabili- 
ties, and  had,  at  such  meeting,  agreed  that  the  defendant 
was  indebted  to  the  plaintiff  in  the  sum  of  (2,504.65. 
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The  evidence  affords  an  inference  that  the  facts  alleged 
were  true.  An  admission  of  the  indebtedness  claimed 
is  found  in  the  record  of  the  proceedings  of  the  county 
board  of  Perkins  county;  and  the  witness  Sheridan  testi- 
fied that  the  demand  in  suit  was  a  balance  agreed  to  at 
a  conference  between  representatives  of  Keith  county 
and  the  commissioners  of  Perkins  county.  Presumably 
the  representatives  referred  to  by  the  witness  were  the 
plaintiff's  commissioners,  who  alone  had  authority  to 
treat  with  commissioners  of  Perkins  county  for  the  pur- 
pose of  adjusting  the  difference  between  the  two  counties. 
But  the  serious  question  in  the  case — the  one  to  which 
attention  is  chiefly  directed  in  the  briefs  of  counsel — 
relate  to  the  authority  of  the  district  court  to  entertain 
the  action.  On  behalf  of  the  defendant  it  is  earnestly 
insisted  that  the  county  board  of  Perkins  county  is  given 
exclusive  original  jurisdiction  of  the  class  of  claims  to 
which  the  one  in  controversy  belongs.  Section  23,  chap- 
ter 18,  Compiled  Statutes  1897,  confers  on  the  county 
board  of  each  county  power  "to  examine  and  settle  all  ac- 
counts against  the  county,  and  all  accounts  concerning 
the  receipts  and  expenditures  of  the  county."  Section 
37  of  the  same  chapter  is  in  part  as  follows:  "Before  any 
claim  against  a  county  is  audited  and  allowed,  the  claim- 
ant, or  his  agent,  shall  verify  the  same  by  his  affidavit, 
stating  that  the  several  items  therein  mentioned  are  just 
and  true,  and  the  services  charged  therein,  or  articles  fur- 
nished, as  the  case  may  be,  were  rendered  or  furnished 
as  therein  charged,  and  that  the  amount  claimed  is  due 
and  unpaid  after  allowing  just  credits."  From  the  lan- 
guage just  quoted  it  is  entirely  clear  that  section  37  is 
not  a  grant  of  power  to  the  county  board,  but  rather  a 
provision  regulating  the  exercise  of  the  power  granted 
in  section  23.  It  results  from  this  conclusion  that  an 
account  is  the  only  claim  which  a  county  board  is  author- 
ized to  "examine  and  settle"  or  audit  and  allow.  It  has 
been  fr<^quently  held  that  the  word  "claim,"  as  used  in 
section  37^  has  a  restricted  signification;  that  it  refers  to 


Vol.58]  JANUARY  TERM,  1899.  327 


Perkins  County  v.  Keith  County. 


demands  arising  ex  contractu  and  not  to  those  founded 
upon  torts.  (Richardson  County  v.  Hidly  24  Neb.  536;  Ful- 
ler V,  Colfax  Comity,  33  Neb.  716;  Douglas  County  v,  Taylor, 
50  Neb.  535.)  In  Stringham  v.  Board  of  Supervisors  of  Win- 
nehago  County,  24  Wis.  594,  it  was  held,  under  statutory 
provisions  quite  similar  to  those  above  quoted,  that  the 
jurisdiction  of  the  county  board  was  limited  to  the  ex- 
amination and  allowance  of  claims  and  demands  arising 
out  of  some  express  or  implied  contract  or  of  some 
fiduciary  relation.  While  some  of  our  decisions  un- 
doubtedly extend  the  meaning  of  the  word  "account"  be- 
yond the  limits  set  by  lexicographers,  yet  no  case,  we  are 
sure,  has  gone  to  the  length  of  holding  that  a  single  de- 
mand, the  amount  and  validity  of  which  has  become  un- 
alterably fixed,  must  be  presented  to  the  county  board  to 
be  audited  and  allowed.  In  Kemerer  v.  State,  7  Neb.  130, 
it  was  held  that  where  the  compensation  of  a  public  offi- 
cer is  definitely  fixed  by  law  the  duty  of  the  county  board, 
in  connection  with  his  claim  based  on  official  services, 
is  ministerial  merely,  "because,"  says  Gaxtt,  C.  J.,  "the 
board  has  no  judgment  or  discretion  to  exercise  in  the 
matter."  In  this  case,  according  to  the  finding  of  the 
trial  court,  the  commissioners  of  the  two  counties  met 
in  joint  session,  and  after  due  deliberation  agreed  that 
as  a  result  of  the  division  of  their  property  and  liabilities 
the  defendant  was  indebted  to  the  plaintiff  in  the  sum 
of  12.504.65.  This  amount,  then,  was  established  as  a 
fixed  and  absolute  charge  against  Perkins  county.  It 
was  established  by  the  county  board  as  the  result  of  an 
examination  and  adjustment  of  mutual  demands.  When 
the  amount  of  the  defendant's  liability  was  settled  by 
contract,  there  remained  nothing  in  regard  to  the  matter 
upon  which  its  commissioners  could  exercise  discretion. 
There  was  nothing  to  examine  and  adjust  or  audit  and 
allow.  It  would  be  a  work  of  supererogation  for  the 
commissioners  to  examine  and  allow  a  claim  which,  un- 
der the  authority  of  the  statute,  they  had  already  fully 
examined  and  legally  allowed.     The  judgment  of  the 
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district  court  is  manifestly  just  and  technically  right. 
It  is 

Affibmed. 

Harrison,  0.  J.,  dissents. 


Chicago  Lumber  Company  v.  Joseph  Hunter. 

Fn^ED  March  22, 1899.    No.  8838. 

1.  Chattel  Mortgage:  Gkowinq  Crops:  Sales.    One  who  bargains  for 

the  future  delivery  of  a  quantity  of  com  to  be  taken  from  the 
stalk  in  a  desig^nated  field  is  charged  with  notice  of  a  then  ex- 
isting, and  duly  recorded,  chattel  mortgage  in  which  such  corn 
is  described  as  a  growing  crop. 

2.  :  :  .    When  such  corn  is  husked  and  delivered  in 

execution  of  the  contract,  the  purchaser  is  presumed  to  know 
that  it  is  part  of  the  crop  covered  by  the  mortgage. 

3. :  :  Description  of  Property.  A  description  in  a  chat- 
tel mortgage,  "50  acres  of  com  planted  on  the  S.  E.  %  of  sec. 
17-1-8,  being  the  N.  30  of  the  S.  80  acres  and  the  south  20  of  the 
N.  80  acres,"  accompanied  by  the  further  statement  that  the 
mortgaged  property  is  in  the  possession  of  the  mortgagor  in 
N.  county,  and  that  any  attempt  on  his  part  to  remove  the 
property  from  said  county  would  be  a  suflftcient  reason  for  an 
immediate  foreclosure,  is  sufRciently  definite  to  impart  con- 
structive notice. 

Error  from  the  district  court  of  Nuckolls  county. 
Tried  below  before  Hastings,  J.    Reversed. 

Buck  d  McCoimell,  for  plaintiflE  in  error. 

Cole  &  BrowUy  contra. 

Sullivan,  J. 

This  action  was  brought  by  the  Chicago  Lumber  Com- 
pany against  Joseph  Hunter  to  recover  possession  of 
1,300  bushels  of  corn.  From  a  judgment  rendered  on  a 
verdict  in  favor  of  the  defendant  the  plaintiflE  prosecutes 
error. 
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The  corn  in  question  waB  raised  by  A.  O.  Johnson,  who 
mortgaged  it  as  a  growing  crop  to  the  plaintiff  on  July 
11, 1895.  About  November  1,  while  the  corn  was  yet  on 
the  stalk  and  in  the  field,  Hunter  called  on  Johnson,  and 
being  informed  that  the  latter  had  corn  to  sell,  proceeded 
in  the  direction  of  the  field  for  the  purpose  of  ascertain- 
ing its  quality.  About  an  hour  later  he  returned,  ex- 
pressed himself  as  being  satisfied,  and  concluded  a  bar- 
gain for  500  bushels  of  white  corn  to  be  thereafter  deliv- 
ered. Part  of  the  purchase  price  was  immediately  paid 
and  the  contract  was  afterwards  fully  executed  on  both 
sides.  About  November  15,  Johnson  sold  Hunter  700 
bushels  of  shelled  corn,  which  was  subsequently  deliv- 
ered and  pp.id  for.  It  is  not  very  clear  from  the  evidence 
whether  at  the  time  of  the  second  purchase  the  parties 
had  in  contemplation  any  specific  corn.  It  does,  how- 
ever, appear  conclusively  that  all  the  corn  sold  by  John- 
son to  the  defendant  was  white  corn,  and  that  Johnson's 
entire  crop  of  white  corn  was  covered  by  the  plaintiff's 
mortgage.  It  was  held  in  GilUlan  v.  Kendall,  26  Neb.  82, 
contrary  to  the  rule  in  other  jurisdictions,  that  a  chattel 
mortgage  on  a  growing  crop  is  not  constructive  notice 
of  a  lien  upon  the  harvested  product  when  offered  for 
sale  in  the  open  market.  We  adhere  to  the  principle 
announced  in  that  decision,  but  think  it  can  have  no 
possible  application  to  the  first  sale  made  by  Johnson  to 
Hunter.  The  plaintiff's  mortgage  was  filed  in  the  office 
of  the  county  clerk  of  Nuckolls  county,  and  was  con- 
structive notice  to  everybody  that  the  plaintiff  had  a 
valid  lien  upon  the  crop  of  corn  therein  described.  The 
defendant  bought  a  portion  of  this  crop,  knowing  at  the 
time  that  it  was  on  the  stalk  in  the  field.  It  would  seem 
that  he  actually  inspected  it,  but  whether  he  did  or  not 
is  immaterial.  The  sale  was  not  merely  a  sale  in  gen- 
eral terms  of  500  bushels  of  corn  of  a  certain  quality  to 
be  delivered  in  the  future.  It  was  a  sale  of  specific  corn 
— corn  then  on  the  stalk  in  a  designated  field.  The  law 
charged  the  defendant  with  knowledge  of  the  fact  that 
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all  the  corn  grown  in  that  field  in  1895  was  covered  by 
the  plaintiff's  mortgage.  It  is  true  that  Johnson  had 
other  corn,  but  he  did  not  have  any  other  white  corn, 
and  he  could  not  legally  perform  his  contract  by  deliv- 
ering to  the  defendant  yellow  corn  or  calico  corn,  or  even 
white  corn  grown  upon  other  land  than  that  pointed  out 
to  ]\Ir.  Hunter  on  the  day  the  contract  was  made.  On 
the  evidence  in  the  record  now  before  us  the  court  should, 
have  directed  the  jury  to  find  for  the  plaintiff  to  the  ex- 
tent of  the  corn  included  in  the  first  purchase. 

It  is  asserted  that  the  description  of  the  mortgaged 
property  contained  in  the  mortgage  is  too  vague  and  un- 
certain to  impart  constructive  notice.  We  think  other- 
wise. The  description  is  "50  acres  of  corn  planted  on 
the  S.  E.  i  of  sec.  17-1-8,  being  the  N.  30  of  the  S.  80  acres 
and  the  8.  20  of  the  N.  80  acres."  It  further  appears 
from  the  mortgage  that  the  property  was  in  Johnson's 
possession,  that  he  was  a  resident  of  Nuckolls  county, 
and  that  any  attempt  on  his  part  to  remove  the  property 
from  said  county  would  be  a  sufficient  reason  for  an  im- 
mediate foreclosure.  In  Buck  v,  Davenport  Savings  Hanky 
29  Neb.  407,  it  was  said :  "A  description  of  property  in  a 
chattel  mortgage  which  will  enable  a  third  person,  aided 
by  inquiries  which  the  instrument  itself  suggests,  to 
identify  the  property,  ordinarily,  will  be  sufficient." 
Other  cases  illustrating  the  rule  thus  announced  are 
Peters  v.  Parsons,  18  Neb.  191;  Wiley  v.  Shars,  21  Neb.  712; 
liaivUns  V,  Kennard,  26  Neb.  181;  Smith  v.  Fields,  79  Ala. 
335;  Woodlief  v.  Harris,  95  N.  Car.  211.  With  the  infor- 
mation furnished  by  the  mortgage  in  question  we  see  no 
reason  to  suppose  that  an  honest  effort  to  find  the  prop- 
erty described  therein  would  have  been  utterly  barren 
of  results.  The  judgment  is  reversed  and  the  cause  re- 
manded for  further  proceedings. 

Reversed  and  remanded. 
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Julius  Ottens  v.  Fred  Krug  Brewing  Company. 

Filed  March  22, 1899.    No.  8808. 

1.  Payment:  Evidence.    Where,  in  an  action  on  an  account,  payment 

is  pleaded,  it  is  proper  to  instruct  the  jury  that  they  may  con- 
sider evidence  in  reg'ard  to  prior  related  transactions  between 
the  parties  to  aid  them  in  determining  whether  the  plea  is 
sustained. 

2.  : :  Receipts.    A  receipt  for  rent  for  a  particular  month 

is  presumptive  evidence  that  the  rent  which  previously  accrued 
has  been  paid. 

3.  Instructions:  Assuming  Facts.    It  is  not  error  to  refuse  a  proffered 

instruction  which  assumes  the  existence  of  a  fact  not  proven. 

4.  Payment:  Application:  Checks.    A  bank  check  in  the  usual  form 

is  not,  even  when  paid  and  returned  to  the  drawer,  an  acknowl- 
edgment that  the  money  therein  mentioned  has  been  received 
for,  and  applied  to,  a  particular  purpose. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  IIall,  J.     Affirmed. 

Cobb  &  Harvey  and  Samuel  J.  Tuttle^  for  plaintiff  in 
error. 

Burr  d  BurVy  cotitra. 

Sullivan,  J. 

From  April,  1893,  to  September  1,  1894,  Julius  Ottens 
occupied  as  a  tenant  of  the  Fred  Krug  Brewing  Com- 
pany a  certain  store  building  in  the  city  of  Lincoln  and 
conducted  therein  a  retail  liquor  business.  The  stipu- 
lated rental  was  fl70  per  month,  payable  monthly  in 
advance.  The  first  count  of  the  petition  is  based  on  a 
promissory  note  given  for  a  portion  of  the  rent  in  arrears 
for  either  April  or  May,  1894.  To  this  claim  the  answer 
presents  no  defense.  The  second  count  states  a  cause 
of  action  for  the  rent  which  accrued  for  August,  1894, 
that  being  the  last  month  during  which  the  defendant 
occupied  the  demised  premises.     The  defense  was  pay- 
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ment.  The  cause  was  tried  to  a  jury,  and  from  a  judg- 
ment rendered  on  a  verdict  in  favor  of  the  plaintiff  the 
defendant  prosecutes  error. 

Ottens'  testimony  was  given  in  the  form  of  a  deposi- 
tion, wherein,  on  direct  examination,  he  stated  that  the 
note  in  suit  represented  a  balance  due  upon  the  May 
rent.  He  further  testified  that  payment  of  the  rent 
which  accrued  prior  and  subsequent  to  the  month  of  May 
had  been  made  by  checks  drawn  on  the  German  National 
Bank.  He  was  thereupon  questioned  by  the  plaintiff  in 
regard  to  the  payments  for  January,  February,  March, 
and  April.  The  questions  were  objected  to,  and  error 
is  assigned  on  the  ruling  of  the  court  requiring  that  they 
be  answered.  The  rulings  were  obviously  correct  and 
made  in  recognition  of  the  plaintiff's  right  to  a  reasona- 
ble cross-examination  of  an  adverse  witness.  Neither 
was  there  any  error  in  the  refusal  of  the  court  to  direct 
the  jury  to  disregard  the  testimony  concerning  the  man- 
ner of  paying  rent  prior  to  August.  The  precise  ques- 
tion in  dispute  was  clearly  stated  in  the  tenth  instruc- 
tion given  by  the  court  on  its  own  motion,  and  the  jury 
were  therein  informed  that  all  testimony  in  regard  to 
business  transactions  between  the  parties  prior  to  the 
month  of  August  should  only  be  considered  to  aid  them 
in  determining  whether  the  plea  of  payment  had  been 
sustained.  This  was  entirely  proper  and  it  was  suffi- 
cient. 

It  w^as  the  plaintiff's  theory  that  the  note  in  suit  was 
given  for  the  April  rent  and  that  each  payment  there- 
after made  was  properly  applied  on  rent  which  had  ac- 
crued for  the  month  preceding  the  one  in  which  such 
payment  was  made.  To  meet  this  hypothesis,  and  to 
show  that  the  August  payment  w^as  in  satisfaction  of 
the  July  rent,  the  defendant  introduced  as  part  of  his 
deposition  a  check  for  |170,  drawn  by  him  in  favor  of 
the  plaintiff  on  July  2  and  paid  by  the  bank  on  the  fol- 
lowing day.  He  also  produced  testimony  tending  to 
prove  that  when  the  deposition  was  filed  in  the  office  of 
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the  clerk  the  check  contained  the  words  "for  July  rent/' 
and  that  those  words  had  been  subsequently  erased  by 
an  unknown  and  unauthorized  person.  Claiming  that 
this  evidence  raised  in  his  favor  a  presumption  that  the 
rent  for  July  and  for  all  the  preceding  months  had  been 
paid,  the  defendant  tendered  the  following  instruction: 
"It  is  a  presumption  of  law,  where  a  tenant  shows  a  re- 
ceipt for  rent,  that  all  previous  rent  has  been  paid  to  his 
landlord,  and  the  jury  are  instructed  that  if  they  believe 
from  the  evidence  that  the  defendant  Julius  Ottens  has 
introduced  a  receipt  or  paid  a  check  indorsed  by  the 
plaintiff,  which  they  are  instructed  is  equivalent  to  a  re- 
ceipt, for  the  rent  of  the  promises  in  question  for  the 
months  of  July  and  August,  1893,  then  they  are  in- 
structed that  the  presumption  of  law  is  that  the  rent  for 
said  premises  for  all  back  rents  were  paid,  and  they  will 
find  for  the  defendant,  unless  they  shall  believe  from  the 
evidence  that  such  presumption  has  been  removed  by 
competent  evidence."  The  refusal  of  the  court  to  give 
this  instruction  is  assigned  for  error.  There  can  be  no 
question  about  the  correctness  of  the  general  proposition 
that  a  receipt  for  rent  covering  a  particular  month  af- 
fords presumptive  evidence  that  rent  previously  accru- 
ing has  b^en  paid  {DecliCr  r.  JAringstone,  15  Johns.  [N.  Y.] 
479;  Brewer  t\  Kfiapp,  1  Pick.  [Mass.]  332;  Patterson  v. 
O'Hara,  2  E.  D.  Smith  [N.  Y.]  58);  and  the  defendant  was 
entitled  to  have  the  jury  so  informed,  but  the  instruction 
designed  to  convey  that  idea  was  unfortunately  phrased, 
and  the  refusal  to  give  it  was  not  error.  The  assump- 
tion that  there  was  a  single  check  covering  the  rent  for 
July  and  August  was  unwarranted.  Moreover,  the  Au- 
gust check  did  not  purport  to  be  a  recreipt,  and  it  is  cer- 
tainly incorrect  to  say  that  a  check,  which  in  its  ordinary 
form  is  a  mere  order  for  the  payment  of  money,  is  evi- 
dence of  anything  more  than  the  receipt  of  the  money 
which  the  drawee  is  directed  to  pay.  Had  the  instruc- 
tion been  limited  to  the  July  check,  and  had  it  taken  into 
account  its  condition  when  issued,  which  was  a  fact  in 
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dispute,  tbe  refusal  to  give  it  would  have  been  reversible 
error. 

It  is  also  urged  as  a  ground  for  reversal  that  the  evi- 
dence does  not  sustain  the  verdict.  We  think  it  does. 
We  think  the  jury  reached  a  correct  conclusion  and  that 
the  judgment  should  be 

Affirmed. 


Henry  Hier  et  al.  v.  Allen  Hutchtngs. 

Fitted  Mabch  22, 1899.    No.  8836. 

1.  Habeas  Corpus:  Bischaroe  of  Prisoner:    Unlawful  Rearrest: 

Penalty.  To  entitle  a  party  ag-grieved  to  a  judgment  for  the 
amount  prescribed  by  section  361  of  the  Criminal  Code  it  is 
merely  required  that  the  conditions  described  in  said  section 
be  shown  to  exist.  The  amount  of  recovery  is  liquidated  by 
the  statute  referred  to. 

2.  Bevlew:  Parties:   Joinder:    New  Trial.      Where  parties  seeking 

relief  join  in  a  motion  for  a  new  trial  and  in  a  petition  in  error, 
if  relief  must  be  denied  as  to  one  it  must  be  denied  as  to  all. 

Error  from  the  district  court  of  Box  Butte  county. 
Tried  below  before  KinivAID,  J.     Affirnud. 

William  Mitchell,  for  plaintiffs  in  error: 

Defendant  in  error,  without  express  authority  of  stat- 
ute, cannot  maintain  in  his  own  name  an  action  for  the 
penalty  prescribed  by  section  3(51  of  the  Criminal  Code, 
forbidding  the  rearrest  of  a  prisoner  who  had  been  dis- 
charged on  habeas  corpus.  {Volhurn  v,  Sicvtt,  42  Mass. 
232;  Omaha  d  R,  V.  R.  Co.  v.  Hair,  45  Neb.  418;  8L  Tjouis, 
A.  cC'  T.  R.  Go,  V.  l^taiv,  19  S.  W.  Kep.  [Ark.]  572;  Firming 
t\  Bailry,  5  East  [Eng.]  313;  Barnard  v.  Gostling,  2  East 
[Eng.]  569.) 

G,  M.  ISnlliran  and  7?.  0.  Nolrman,  contra. 
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Ryan,  O. 

In  this  action  there  was  a  recovery  in  the  district  court 
of  Box  Butte  county  of  the  sum  of  $500  under  the  pro- 
visions of  section  361  of  the  Criminal  Code.  The  jury 
found  specially  that  constable  Hier  received  notice,  be- 
fore taking  Hutchings  into  his  custody,  that  Hutchings 
had  already  been  released  on  habeas  corpus  from  the 
custody  of  an  officer  by  whom  he  had  been  arrested  upon 
a  mittimus  in  the  same  case  as  that  in  which  was  issued 
the  mittimus  by  virtue  of  which  constable  Hier  arrested 
him  and  carried  him  to  the  county  seat,  a  distance  of 
about  fifteen  miles,  and  that  said  constable  continued 
to  hold  Hutchings  in  custody  after  recefving  the  notice 
aforesaid.  The  section  of  the  Criminal  Code  above  re- 
ferred to  provides  that  in  such  case  the  party  offending 
shall  forfeit  to  the  party  aggrieved  the  sum  of  foOO. 
The  evidence  fully  sustained  the  findings  of  the  jury,  and 
it  is  not  necessary  that  we  should  review  it  for  the  pur- 
pose of  justifying  this  conclusion.  In  their  nature  these 
damages  were  general  {Bank  of  Commerce  v.  Goos,  39  Neb. 
437),  and  hence  it  was  proper  that  the  statute  should 
liquidate  them,  as  was  done  by  the  provisions  of  the  sec- 
tion above  cited.  In  principle  the  same  question  was 
decided  adversely  to  the  contention  of  the  plaintiffs  in 
error  in  Clearwater  Bank  v.  Kurkonski,  45  Neb.  1,  and  in 
Perkins  v,  Butler  County,  46  Neb.  314.  The  sureties  on  his 
official  bond  were  joined  as  defendants  with  the  consta- 
ble, and  the  judgment  was  against  all  the  defendants 
jointly.  Whether  or  not  this  was  proper  we  express  no 
opinion,  for  the  motion  for  a  i^ew  trial  and  the  petition 
in  error  were  made  jointly  by  the  parties  complaining. 
The  judgment  of  the  district  court  is 

Affirmed. 
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J.  W.  ToMBLiN  V.  Jonathan  Higgins, 

Filed  Mabch  22, 1899.    No.  7629. 

1.  Payments  on  TTsurloiiB  Note:  Credit  on  Principal.  Payments  on 
a  promissory  note  which  includes  usurious  interest  should  be 
credited  upon  the  principal  of  said  note,  whether  such  payment 
be  in  the  form  of  cash  or  of  an  independent  note. 

2. :  .    Where  the  note  sued  on  is  one  which  was  given 

to  obtain  a  credit  actually  indorsed  upon  a  note  which  included 
usurious  interest,  this  credit  should  be  deemed  to  be  upon  the 
principal,  rather  than  in  extinguishment  of  the  usurious  interest 
on  the  note  whereon  said  payment  was  indorsed,  and  accordingly 
it  is  held  that  the  usury  referred  to  does  not  render  invalid  the 
note  sued  updn. 

Rehearing  of  case  reported  in  53  Neb.  92.    Reversed. 

W.  S.  Morlariy  for  plaintiff  in  error: 

The  court  will  apply  all  payments  upon  usurious  loans 
as  payments  on  the  principal.  {Wright  v.  Laing,  3  Barn. 
&  C.  [Eng.]  165;  Rohan  v.  Uansonj  11  Gush.  [Mass.]  44; 
Keane  v.  Braden,  12  La.  Ann.  20;  Storer  v.  Haskell,  50  Vt. 
341;  Turner  v.  Turner,  80  Va.  379;  Nelson  v.  Hurford,  11 
Neb.  465;  Knox  v.  Williams,  24  Neb.  630;  Exeter  Nat.  Bank 
V.  Orchard,  39  Neb.  485;  Norfolk  Nat.  Bank  v.  Schioenk,  46 
Neb.  381;  Lanham  v.  First  Nat.  Bank  of  Crete,  4^6  Neb.  663; 
Montgomery  v.  Albion  Nat  Bank,  50  Neb.  652;  Hall  v.  First 
Nat.  Bank  of  Fairfield,  30  Neb.  99;  McOliee  v.  First  Nat. 
Bank  of  Tobias,  40  Neb.  92.) 

J.  H.  Broady,  contra. 

References:  Floyer  v.  Edwards,  1  Cowp.  [Eng.]  112; 
Scott  V.  Lloyd,  9  Pet.  [U.  S.]  446;  Knox  v.  WiUiarns,  24  Neb. 
G30;  Nelson  v.  Hurford,  11  Neb.  465;  Walker  v.  Bank  of 
Washington,  3  How.  [U.  S.]  62;  Snyder  v.  ML  Sterling  Nat. 
Bank,  21  S.  W.  Rep.  [Ky.]  1050;  McDonald  v.  Aufdengarten, 
41  Neb.  40;  Peterborough  v.  Childs,  133  Mass.  248;  Brewster 
V.  Bank  of  Ainsworth,  43  Neb.  79;  Ncal  v.  Rouse,  19  S.  W. 
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Rep.  [Ky.]  171;  Davis  v,  Wakclec,  156  U.  S.  680;  McCul- 
loch  V.  Maryland,  4  Wheat.  [U.  S.]  316;  Osborne  r.  Bank  of 
United  /States,  9  Wheat.  [U.  S.]  738;  Doyle  v.  Holland,  39 
Neb.  87;  Coif  man  v-  Miller,  26  Gratt.  [Va.]  701;  Walker  v. 
Bank  of  Washington,  3  How.  [U.  S.]  62;  Barnet  v.  Second 
Nat.  Bank,  98  U.  S.  558;  Dreiseback  v.  Second  Nat,  Bank, 
104  U.  S.  52;  Stephens  v.  Monongehala  Nat.  Bank,  111  U.  S. 
197. 

Ryan,  0. 

In  this  case  an  opinion  has  already  been  written  which 
was  reported  in  53  Neb.  92.  A  rehearing  was  after- 
ward allowed,  and  the  cause  having  been  reargued,  we 
shall  state  the  conclusion  which  we  have  reached  and 
our  reasons  therefor.  The  condition  of  the  issues  pre- 
sented is  correctly  set  forth  in  the  opinion  above  referred 
to  and  need  not  now  be  described.  A  very  careful  exam- 
ination of  the  evidence  has  led  us  to  conclude  that  by  the 
tangled  and  numerous  transactions  involved  we  were 
led  into  an  error  on  the  first  consideration  of  this  case. 
The  note  sued  on  was  dated  March  14, 1891,  and  was  due 
.one  day  after  date.  It  was  for  $500  and  was  made  by 
Jonathan  Higgins  to  J.  W.  Tomblin,  Pt  This  abbrevia- 
tion referred  to  the  ofiBcial  relation  which  Tomblin  sus- 
tained to  the  First  National  Bank  of  Arapahoe,  which 
was  that  of  president,  and  to  him  as  such  representative 
of  the  bank  the  note  was  given.  In  respect  to  the  history 
of  this  note  Mr.  Higgins  testified  that  the  cashier  of  the 
said  bank  agreed  to  let  him  have  f 500  or  |1,000  to  invest 
in  cattle;  that  Higgins  should  take  $500  and  buy  cattle 
with  it,  and  when  that  was  done,  Higgins  should  mort- 
gage the  cattle  and  obtain  |500  more  to  buy  cattle  with; 
that  he  bought  the  first  $500  worth  of  cattle  and  went  for 
the  second  $500  after  this  purchase,  and  the  cashier  or 
president  of  the  bank  then  told  witness  that  he  could  not 
have  the  other  $500  unless  he  gave  an  additional  note 
to  credit  on  his  existing  mortgage  note  to  the  bank.  In 
26 
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explanation  of  this  requirement  Mr.  Higgins  testified  tliat 
when  he  gave  the  note  for  $3,500  he  honestly  represented 
to  the  bank  authorities  that  there  was  a  prior  mortgage 
on  the  real  property  $500  less  in  amount  than  it  really 
was,  and  that  the  bank,  having  learned  of  this  mistake 
when  he  came  for  the  second  $500  loan,  required  him  to 
give  a  note  for  $500  so  as  to  lessen  the  $3,500  loan  that 
amount.  This  $500  note  was  secured  by  a  chattel  mort- 
gage, and  in  consideration  of  its  being  given  the  $3,500 
note  was  credited  $500.  The  $3,500  note  was  the  net  re- 
sult of  several  successive  usurious  loans  from  the  bank 
to  Higgins,  but  as  he  testified  that  all  the  interest  on 
these  loans,  except  $500,  had  been  actually  paid  before 
the  credit  on  the  $3,500  note  of  $500,  the  question  pre- 
sented is  whether  this  $500  credit  is  to  be  deemed  solely 
applicable  to  the  discharge  of  the  $500  usury  included  in 
the  $3,500  note,  and,  therefore,  that  the  note  of  $500  be 
deemed  invalid,  or,  on  the  other  hand,  should  this  $500 
credit  be  applied  on  the  principal  of  the  $3,500  note?  If 
the  payment  had  been  of  $500  in  cash  the  credit  would 
have  been  applied  on  the  principal  rather  than  in  extin- 
guishment of  interest.  (Nelson  v.  Hurford,  11  Neb.  465; 
Krioxv.  Willianis,  24  Neb.  630;  Exeter  Nat  Bank  v.  Orchard^ 
39  Neb.  485;  Norfolk  Nat.  Bank  v,  Schwehk,  46  Neb.  381.) 
We  can  see  no  good  reason  why  this  rule  should  be  de- 
parted from  in  this  instance,  when  the  sole  effect  of  such 
departure  would  be  to  invalidate  the  note  sued  on.  The 
parties  treated  this  note  as  a  payment,  and  it  was  so  cred- 
ited. In  the  above  views  we  differ  from  the  district  court, 
and  accordingly  its  judgment  is  reversed. 

Reversed  and  remanded. 
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City  of  Omaha  v.  Luther  A.  Harmon. 

Filed  March  22. 1899.    No.  8779. 

1.  Taxation:  Entorcement:  Construction  op  Statute.    When  the  law 

imposing  a  tax  provides  a  special  remedy  for  enforcing"  it,  the 
method  so  provided  is  generally  exclusive,  and  if  the  only 
method  adopted  be  illegal^  the  courts  cannot  substitute  a  dif- 
ferent and  legal  method.  Following  Qermaft' American  Fire  Ina. 
Co.  V.  Minden,  51  Neb.  870. 

2.  Municipal  Corporation:  Occupation  Tax:  Void  Ordinance.    A  city 

ordinance  imposed  an  occupation  tax  and  provided  only  an  illegal 
method  for  its  enforcement.  //eW,  That  the  whole  ordinance  was 
thereby  rendered  inoperative.  Following  Qerman- American  Fire 
Ins.  Co.  V.  Mindcn,  51  Neb.  870. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ferguson,  J.    Affirmed. 

W.  J.  Connell  and  Lee  8.  Estclle,  for  plaintiff  in  error. 

Congdon  &  Parish^  contra. 

Ryan,  C. 

In  this  case  Luther  A.  Harmon  recovered  judgment  for 
the  amount  of  taxes  by  himself  and  his  assignors  paid 
the  city  of  Omaha  under  protest.  The  ordinance,  in  com- 
pliance with  the  provisions  of  which  these  payments  were 
made,  was  entitled  "An  ordinance  to  permit  and  regulate 
coal  dealers  in  the  city  of  Omaha  and  to  repeal* General 
Ordinance  No.  1991."  In  the  ordinance  entitled  as  above 
every  firm,  person,  or  corporation  was  required,  before 
engaging  in  the  sale  of  coal,  to  pay  a  permit  fee  each 
year  of  JIOO.  The  failure  to  comply  with  the  require- 
ments of  the  ordinance  subjected  the  offender  to  a  fine 
of  not  less  than  five  nor  more  than  one  hundred  dollars 
for  each  offense. 

The  questions  presented  by  the  record  were  fully  con- 
sidered and  determined  in  Oerman  American  Fire  Ins.  Go. 
V.  Mindcn,  51  Neb.  870.    It  is  therefore  unnecessary  for 
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US  at  this  time  to  do  more  than  restate  the  conclusions 
therein  announced,  and  this  restatement  we  shall  make 
by  quoting  the  fourth  and  fifth  paragraphs  of  the  sylla- 
bus, as  follows: 

"4.  When  the  law  imposing  a  tax  provides  a  special 
means  for  enforcing  it,  the  method  so  provided  is  gen- 
erally exclusive,  and  if  the  only  method  adopted  be  il- 
legal, the  courts  cannot  substitute  a  dififerent  and  legal 
method. 

"5.  A  city  ordinance  imposed  an  occupation  tax,  and 
provided  only  an  illegal  method  for  its  enforcement. 
Held,  That  the  whole  ordinance  was  thereby  rendered 
inoperative.'' 

From  the  same  application  of  these  principles  as  was 
made  in  the  case  cited  it  results  that  the  ordinance  re- 
quiring the  payment  of  this  tax  was  invalid,  and  the  judg- 
ment of  the  district  court  rendered  on  that  theory  is 

Affirmed. 


James  Gadsden,  appellant,  v.  Qborge  Thrush,  ap- 
pellant, AND  Schuyler  National  Bank  et  al., 
appellees. 

Filed  March  22, 1899.    No.  8315. 

1.  Usury:  National  Banks.    The  exemption  of  national  banks  from 

the  penalties  of  usury  prescribed  by  statute  of  the  state  owes 
its  existence  to  laws  enacted  by  congress,  and  such  exemption 
should  not,  by  im])lication,  be  extended  beyond  the  import  of 
the  federal  statute. 

2.  :  :  Mortgages.    In  an  action  to  foreclose  a  mortg-ag-e 

securing  a  note  made  to  be  used  as  collateral  to  a  note  owing- 
to  a  national  bank  the  mere  fact  that  the  proceeds  of  such 
collateral,  when  collected  by  the  payee  thereof,  are  to  be  used 
to  discharge  the  said  principal  note  to  the  bank  dcies  not  justify 
the  extension  of  the  federal  exemption  of  national  banks  from 
penalties  for  usury  to  such  foreclosure  proceedings. 


Vol.  58]  JANUARY  TERM,  1899.  341 


Gadsden  v.  Thrush. 


Rehearing  of  case  reported  in  56  Neb.  565.  Judgment 
below  reversed. 

Frick  &  Dolezaly  for  appellants. 

Charles  J.  Phelps,  George  U.  Thomas,  J.  A.  (jhrimison,  and 
Miles  Zenimeyery  contra. 

Ryan,  C. 

In  this  case  a  rehearing  was  granted  the  appellees 
William  H.  Sumner  and  the  Schuyler  National  Bank. 
The  opinion  originally  filed  is  reported  in  56  Neb.  565, 
and  therein  will  be  found  a  general  description  of  the  re- 
lation of  the  parties  and  the  pleadings  filed  by  each.  The 
present  inquiry  is  with  relation  to  the  issues  under  which 
Sumner  and  the  Schuyler  National  Rank  seek  relief,  and 
accordingly  we  shall  confine  ourselves  to  the  pleadings 
wherewith  these  parties  are  concerned.  In  his  cross-peti- 
tion William  H.  Sumner  alleged  that  on  August  8,  1890, 
Ihe  defendants  George  Thrush  and  Charles  Thrush  were 
indebted  to  the  Schuyler  National  Bank  in  the  sum  of 
$5,000,  evidenced  by  their  promissory  note  to  said  bank; 
that  said  note  was  renewed  from  time  to  time,  and  on 
March  31, 1894,  there  remained  due  the  sum  of  $3,229,  for 
which  amount  George  Thrush  gave  his  promissory  note 
to  the  bank,  due  180  days  after  its  date,  and  that  no  part 
of  this  note  had  been  paid.  It  was  further  alleged  by 
Sumner  that  on  August  8,  1890,  George  Thrush  and  Mat- 
tie  Thrush  executed  to  him  their  promissory  note  for  the 
sum 'of  $5,000,  due  two  years  after  date,  with  ten  per  cent 
interest  per  annum,  payable  annually,  and  that  to  secure 
the  said  note  the  makers  of  said  note  made  a  mortgage 
on  certain  described  real  property,  which  said  mortgage 
was  duly  filed  for  record.  In  his  said  cross-petition  Will- 
iam H.  Sumner  made  the  following  averments:  "This 
defendant  further  alleges  that  the  note  and  mortgage  so 
as  aforesaid  executed  and  delivered  by  the  defendants 
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George  Thrush  and  Mattie  Thrush  were  executed  and 
delivered  to  him  as  trustee  for  the  use  and  benefit  of  the 
Schuyler  National  Bank  and  to  secure  the  indebtedness 
of  said  Thrush  to  said  bank;  that  said  debt  so  secured 
on  the  8th  day  of  August,  1890,  by  said  mortgage  deed 
was  a  debt  previously  contracted;  that  said  mortgage  was 
made  in  good  faith  and  in  the  name  of  this  defendant  for 
the  benefit  of  said  Schuyler.  National  Bank.  No  proceed- 
ings at  law  have  been  had  for  the  recovery  of  the  debt 
secured  by  said  mortgage,  or  any  part  thereof,  and  there 
IS  now  due  from  the  defendants  George  Thrush  and  Mat- 
tie  N.  Thrush  to  this  defendant,  for  the  use  and  benefit 
of  the  Schuyler  National  Bank,  the  sum  of  $3,229  and 
interest  at  ten  per  cent  from  September  27,  1894."  The 
prayer  of  the  petition  of  Sumner  was  that  an  account 
might  be  taken  of  the  amount  due  on  said  note  and  mort- 
gage; that  the  priority  of  liens  might  be  determined  and 
the  lien  of  other  defendants  declared  inferior  to  that  of 
Sumner,  and  that  said  George  Thrush  and  ilattie  N. 
Thrush  might  be  foreclosed  of  all  equity  of  redemption 
or  other  interest  in  the  premises  m()rt<;aged;  that  said 
premises  might  be  sold  according  to  law,  and  out  of  the 
proceeds  thereof  that  the  lien-holders  might  be  paid  the 
amount  adjudged  to  be  due  them  in  the  order  of  their 
priority;  that  the  defendants  George  Thrush  and  Mattie 
Thrush  might  be  adjudged  to  pay  any  deficiency  which 
might  remain  after  applj'ing  the  proceeds  of  said  sale  to 
the  payment  of  said  debts,  and  for  such  other  relief  as 
might  be  just  and  equitable.  Later  the  Schuyler  Na- 
tional Bank  was  allowed  to  become  a  party  to  the  litiga- 
tion, and  filed  a  cross-petition  alleging  substantially  the 
same  facts,  and,  on  behalf  of  itself  and  Sumner,  praying 
like  relief  with  that  above  described  as  the  prayer  of  Sum- 
ner. The  defendants  George  Thrush  and  Mattie  N. 
Thrush,  in  separate  answers,  admitted  the  making  of 
the  promissory  note  for  ?5,000  and  of  the  mortgage  se- 
curing the  same  on  August  8, 1890,  but  denied  every  other 
allegation  of  the  petition  of  Sumuert    In  addition  they 
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averred  that  said  note  and  mortgage  were  made  to  Sum- 
ner as  part  of  a  usurious  transaction;  that  the  same  were 
held  by  Sumner  as  collateral  security  to  usurious  loans 
from  time  to  time  renewed  at  usurious  rates,  as  in  the 
answer  more  particularly  described.  Each  successive 
usurious  loan  at  twelve  per  cent  per  annum  interest  was 
described  in  a  distinct  paragraph,  and  these  paragraphs 
were  twenty-four  in  number.  The  first  paragraph  de- 
scribed a  loan  on  August  9,  1889,  and  the  twenty-fourth 
paragraph  described  the  history  of  the  note  of  ^,229,  of 
date  March  31, 1894.  There  was,  therefore,  a  continuous 
chain  of  usurious  transactions  extending  over  the  entire 
period  between  August  9,  1889  and  March  31,  1894,  and 
the  relief  sought  was  the  application  of  the  payments  of 
interest  on  the  sum  in  satisfaction  of  which  the  foreclos- 
ure was  prayed.  By  reply  Sumner  denied  the  averments 
of  the  eleventh  paragraph  of  the  answer  of  each  of  the 
defendants  Thrush,  and  the  other  paragraphs  of  his  reply, 
substituting  the  appropriate  figures  to  express  the  proper 
number  referred  to  in  each  instance,  were  as  follows: 
'•That  the  interest  payment  mentioned  in  paragraph  10 
of  said  answer  was  made  to  the  Schuyler  National  Bank 
more  than  two  years  before  the  commencement  of  this 
action,  and  the  consideration  thereof  in  this  action  is 
barred  by  law."  The  reply  of  Sumner  closed  with  this 
language:  "He  further  says  this  court  has  no  jurisdiction 
in  this  action  to  consider  the  questions  raised  in  said  an- 
swer as  to  each  and  every  item  of  interest  mentioned  in 
said  answer  as  paid  to  said  Schuyler  National  Bank; 
that  said  items  are  not  proper  it^ms  to  set-oflf  or  counter- 
claim, and  cannot  be  adjudicated  except  in  a  suit  brought 
expressly  for  that  purpose  under  the  provisions  of  section 
5198  of  the  Revised  Statutes  of  the  United  States."  On 
the  trial  there  was  a  decree  of  foreclosure,  in  which  there 
was  a  finding  of  usury  in  the  note  of  $3,229  to  the  amount 
of  f 229,  and  the  defendants  George  Thrush  and  Mattie  N. 
Thrush  were  denied  their  costs;  in  other  words,  the  dis- 
trict court  held  that  the  statute  of  limitations  and  costs 
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were  governed  by  the  federal  statute  relating  to  national 
banks,  and  not  by  section  5,  chapter  44,  of  the  Compiled 
Statutes  of  Nebraska.  The  correctness  of  this  ruling  is 
the  question  presented  by  this  appeal. 

In  the  former  opinion  it  was  pointed  out  that  the  tak- 
ing of  real  estate  security  for  the  loan  of  money  consti- 
tutes no  defense  to  a  foreclosure;  lience  the  citation  of 
authorities  on  behalf  of  the  bank  to  that  proposition  was 
not  necessary.  It  was  further  pointed  out  in  that  opinion 
that  the  government  might  complain,  and  upon  this 
proposition  it  is  noticeable  that  the  bank  has  cited  no 
authorities  and  has  made  no  argument.  There  was,  in 
view  of  the  last  consideration  named,  an  incentive  to  the 
bank  to  take  the  security  upon  real  property  as  it  did  in 
this  instance,  so  that  it  might  appear  upon  the  face  of 
the  note  and  mortgage  that  the  bank  originally  had  not 
been  a  party  thereto,  if  the  governmental  authorities 
should  insist  upon  a  strict  compliance  with  the  provis- 
ions of  the  federal  statute  forbidding  the  taking  of  a  real 
estate  mortgage  except  in  certain  cases,  in  which  that 
under  consideration  is  not  included.  In  Xorfolk  Nat. 
Bank  r.  Schucnk,  46  Neb.  381,  Nohval,  C.  J.,  quoted *as 
of  binding  force  upon  this  court  the  following  language 
of  Swayne,  J.,  in  Farnicrs  d  Mnrhant'i  Nat.  Bank  v.  Dear- 
ing,  1  Otto  [U.  S.]  29:  "The  national  banks  organized 
under  the  act  are  instrnn.f  uts  designed  to  be  used  to  aid 
the  government  in  th*'  adminislrrt'ion  of  an  important 
branch  of  the  public  service.  They  are  means  appropri- 
ate to  that  end.  Of  the  degree  of  the  recessity  which 
(*xisted  for  creating  them,  congress  is  the  sole  judge.  Be- 
ing such  means,  brought  into  existence  for  this  purpose, 
and  intended  to  be  so  employed,  the  states  can  exercise 
no  control  over  them,  nor  in  anywise  affect  their  opera- 
tion, except  in  so  far  as  congress  may  see  pioper  to  per- . 
mit.  *  *  *  In  the  complex  system  of  polity  which  ob- 
tains in  this  country  the  powers  of  government  may  be 
divided  into  four  classes:  Those  which  belong  exclu- 
sively to  the  states;  those    which    belong   exclusively 
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to  the  national  government;  those  which  may  be  ex- 
ercised concurrently  and  independently  by  both;  and 
those  which  may  be  exercised  by  the  states,  but  only  with 
the  consent,  express  or  implied,  of  congress.  Whenever 
the  will  of  the  nation  intervenes  exclusively  in  this  class 
of  cases,  the  authority  of  the  state  retires  and  lies  in 
abeyance  until  a  proper  occasion  for  its  exercise  shall 
recur.  *  *  *  It  must  always  be  borne  in  mind  that  the 
constitution  of  the  United  States  ^and  the  laws  which 
shall  be  made  in  pursuance  thereof  are  ^the  supreme  law 
of  the  land'  (Constitution,  art.  6),  and  that  this  law, is  as 
much  a  part  of  the  law  of  each  state,  and  as  binding  upon 
its  authorities  and  people,  as  its  own  local  constitution 
and  laws.  In  any  view  that  can  be  taken  of  the  thirtieth 
section  [Revised  Statutes,  5198]  the  power  to  supplement 
it  by  state  legislation  is  conferred  neither  expressly  nor 
by  implication.  There  is  nothing  which  gives  support 
to  such  a  suggestion.  There  was  reason  why  the  rate  of 
interest  should  be  governed  by  the  law  of  the  state  where 
the  bank  is  situated,  but  there  is  none  why  usury  should 
be  visited  with  the  forfeiture  of  the  entire  debt  in  one 
state  and  with  no  penal  consequence  whatever  in  an- 
other. This,  we  think,  would  be  unreason,  and  contrary 
to  the  manifest  intent  of  congress."  Conformably  with 
the  doctrine  above  announced  it  was  held  in  Norfolk  Nat. 
Bank  v.  Schwenk,  supra^  that  a  national  bank  is  not  liable 
to  the  penalties  imposed  by  the  usury  laws  of  the  state. 
We  are  now  asked  to  go  a  step  further  and  hold,  in  a  suit 
to  foreclose  a  mortgage  securing  a  note  made  to,  and  held 
by,  an  individual  in  trust  for  the  payment  of  a  note  owing 
to  the  bank,  that  the  provisions  of  section  5198,  Revised 
Statutes,  are  applicable,  to  the  exclusion  of  the  statute 
of  this  state  with  reference  to  usury.  The  cross-petition 
of  Sumner,  in  effect,  was  for  the  foreclosure  of  a  mort- 
gage of  which  the  proceeds  were  to  be  applied  in  payment 
of  a  note  made  to  the  bank.  The  principal  note  was  not 
sued  upon.  It  was  referred  to  only  as  showing  how  much 
was  required  to  be  realized  in  the  foreclosure  suit.    The 
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answers  of  each  of  the  defendants  Thrush  showed  that 
by  reason  of  usury  but  little,  if  anything,  was  required 
to  be  realized  from  the  foreclosure  proceedings  to  satisfy 
what  was  due  from  George  Thrush  to  the  bank.  It  was 
not  a  suit,  in  any  sense,  upon  the  note  which  George 
Thrush  had  given  the  bank.  That  was  his  individual 
note.  The  note  secured  by  mortgage  was  signed  by  Mat- 
tie  N.  Thrush,  who  owed  nothing  to  the  bank.  She  did 
not  merely  sign  the  mortgage  to  release  her  dower  right, 
but  she  signed  the  note  as  one  of  its  makers.  In  case  of 
a  deficiency  by  sale  of  the  mortgaged  property,  she  was 
individually  liable,  as  it  is  now  claimed,  not  to  Sumner, 
but  to  the  Schuyler  National  Bank,  to  which  she  was 
not  indebted  and  had  never  agreed  to  pay  a  single  cent. 
To  her  answer  setting  up  payments  of  usurious  interest 
which  would  release  her  from  individual  liability  there 
was  a  reply,  which,  in  effect,  concede<l  the  usury  charged 
to  have  been  contracted  for  and  exacted  in  twenty-three 
instances,  but  sought  to  avoid  the  credits,  to  which,  un- 
der the  state  law,  she  would  have  been  entitled,  by  in- 
voking the  federal  statute  enacted  for  the  protection  of 
national  banks  as  governmental  instrumentalities.  It 
is  provided  in  section  5,  chapter  44,  Compiled  Statutes 
of  Nebraska:  "If  a  greater  rate  of  interest  than  is  herein- 
before allowed  shall  be  contracted  for,  received,  or  re- 
served, the  contract  shall  not  therefore  be  void;  but  if, 
in  any  action  on  such  contract,  proof  be  made  that  illegal 
interest  has  been  directly  or  indirectly  contracted  for,  or 
taken,  or  reserved,  the  plaintiff  shall  only  recover  the 
principal,  without  interest,  and  the  defendant  shall  re- 
cover costs;  and  if  interest  shall  have  been  paid  thereon, 
judgment  shall  be  for  the  principal,  deducting  interest 
paid."  Sumner  himself  put  in  issue  the  amount  which  he 
was  entitled  to  collect  for  the  payment  of  the  note  made 
by  George  Thrush  to  the  bank.  By  the  answers  and  re- 
plies there  was  alleged,  and  practically  admitted,  the 
right  to  credits  by  reason  of  payments  of  usury  by  George 
Thrush  on  his  indebtedness  to  the  bank.    It  is  now  in- 


Vol.  58]  JANUARY  TERM,  1899.  347 


Gadsden  v.  Thrush. 


sisted,  however,  that  the  trustees  should  stand  for  the 
bank  and,  in  equity,  that  he  is  entitled  to  the  same  rights 
and  exemptions  from  liabilities  as  are  conferred  by  fed- 
eral statute  upon  the  governmental  instrument  referred 
to  by  Judge  Swayne  in  Fanners  &  Merchants  Nat.  Bank  v. 
Dearingy  supra.  There  is  no  just  reason  for  resorting  to 
strained  constructions  to  avoid  the  penalties  of  the  stat- 
ute of  this  state.  As  between  these  litigants  we  are  not 
measuring  equities.  The  withdrawal  of  this  case  from 
the  operation  of  our  statute,  as  indicated  by  Judge 
Swayne,  must  be  sanctioned  by  some  express  provision 
of  the  federal  statute.  Section  5198,  Revised  Statutes 
of  the  United  States,  contains  the  following  language: 
*'The  taking,  receiving,  reserving,  or  charging  a  rate  of 
interest  greater  than  is  allowed  by  the  preceding  section, 
when  knowingly  done,  shall  be  deemed  a  forfeiture  of 
the  entire  interest  which  the  note,  bill,  or  other  evidence 
of  debt  carries  with  it,  or  which  has  been  agreed  to  be 
paid  thereon.  In  case  the  greater  rate  of  interest  has  been 
paid,  the  person  by  whom  it  has  been  paid,  or  his  legal 
representatives,  may  recover  back,  in  an  action  in  the 
nature  of  an  action  of  debt,  twice  the  amount  of  the  in- 
terest thus  paid,  from  the  association  taking  or  receiving 
the  same,  provided  such  action  is  commenced  within  two 
years  from  the  time  the  usurious  transaction  occurred." 
Under  the  above  section  the  forfeiture  of  the  entire  in- 
terest is  of  that  which  the  note,  bill,  or  other  evidence  of 
debt  sued  upon  carries  with  it  or  which  has  been  agreed 
to  be  paid  thereon.  In  the  case  at  bar  the  recovery  by 
foreclosure  was  sought  upon  the  note  given  by  George 
and  Mattie  N.  Thrush  to  William  H.  Sumner.  There  was 
no  issue  of  usury  on  that  note.  It  was  concededly  held  by 
Sumner  for  a  certain  purpose, — that  is,  to  be  collected 
and  the  proceeds  paid  over  on  a  note  greatly  reduced,  if 
not  discharged.  To  the  foreclosure  proceedings  by  Sum- 
ner, in  which  the  bank  joined,  the  federal  statute  was 
inapplicable,  first,  for  the  reason  that  the  note  secured 
by  mortgage  was  not  the  note  upon  which  usurious  in- 
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terest  was  agreed  to  be  paid,  and  second,  the  note  and 
mortgage  are  held  by  Sumner  and  a  foreclosure  is  sought 
by  him.  The  bank,  when  it  became  a  party,  simply  urged 
that  the  same  relief  prayed  by  Sumner  should  be  granted. 
The  rule  is  that  the  state  statutes  govern  proceedings  in 
the  courts  of  the  state,  unless  the  federal  statute^  with 
reference  to  a  proper  subject-matter  prescribes  a  modi- 
fication. It  may  be  conceded  that  the  interests  of  the 
general  government  require  that  it  should  take  special 
care  of  national  banks,  but  the  federal  government  must, 
by  clear  provisions,  assert  its  authority.  There  is  no  good 
reason  why  state  courts  should  extend  the  operation  of 
statutes  affecting  merely  the  remedy  beyond  the  clear  im- 
port of  the  language  of  congress,  and  there  is  no  prece- 
dent for  this  that  we  have  been  able  to  find.  If  the  bank 
had  been  one  organized  in  the  state  of  Illinois,  Sumner 
would  not  have  been  permitted  to  commence  his  action 
of  foreclosure  in  a  federal  court  upon  showing  the  con- 
ditions disclosed  by  the  record  in  this  case.  No  citation 
of  authorities  is  necessary  to  demonstrate  this  proposi- 
tion, and  the  reason  of  the  rule  is  that  the  federal  statute 
prescribes  what  parties  have  a  standing  to  begin  suits  in 
the  federal  courts,  and  none  other  can.  There  is  no  en- 
largement of  rights  possible  upon  mere  equitable  grounds 
in  such  cases,  and  there  should  not  be  in  this.  For  the 
reasons  given  we  think  the  former  opinion  should  be  ad- 
hered to,  and  the  order  therein  prescribed  should  govern 
the  further  proceedings  in  this  case. 

Reversed  and  remanded. 


Ferdinand  Van  ITottsen  v.  Herman  Broehl.* 

Filed  March  22, 1899.    No.  8848. 

1.  Accord  and  Satisfaction:  Pleading.  Where  the  defense  to  an 
action  is  accord  and  satisfaction,  the  plea,  to  be  good,  must 
aver  an  acceptance  by  the  creditor,  in  satisfaction  of  his  debt, 

^Rehearing  allowed. 
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of  the  property  which  the  debtor  alleges  he  delivered  to  him  in 
full  payment  of  the  claim  sued  for. 

:  .    Answer  examined,  and  held  not  to  state  a  defense. 


Error  from  the  district  court  of  York  county.  Tried 
below  before  Bates,  J.    Reversed. 

George  B.  France,  for  plaintiff  in  error: 

The  answer  does  not  sufficiently  plead  accord  and  sat- 
isfaction as  a  defense,  because  it  fails  to  state  that  the 
property  delivered  to  plaintiff  was  of  any  value,  and  be- 
cause it  fails  to  allege  that  plaintiff  received  the  property 
in  satisfaction  of  the  claim  against  defendant.  {Davis  v. 
NokaSy  3  J.  J.  Marsh.  [Ky.]  494;  Young  v.  Joms,  64  Me. 
563;  Gushing  v.  Wi/many  44  Me.  121;  Sheets  v.  Russelly  40  N. 
E.  Rep.  [Ind.]  30.) 

Harlan  d  Taylor,  contra. 

References:  1  Ency.  PI.  &  Pr.  77,  79;  Bailey  v.  Gowles, 
86  111.  333;  Weeks  v.  Zimmerman,  4  N.  Y.  Supp.  609;  Hasted 
V.  Dodge,  35  N.  W.  Rep.  [la.]  462;  Jafray  v.  Davis,  124  N. 
Y.  164;  Bull  v.  Bull,  43  Conn.  455;  Watson  v.  Elliott,  57  N. 
H.  511. 

Ragan,  0. 

Ferdinand  Van  Housen  sued  Herman  Broehl  in  the 
district  court  of  York  county  upon  a  promissory  note. 
As  a  defense  to  the  action  Broehl  alleged  in  his  answer 
that  when  he  gave  the  note  he  secured  its  payment  by  a 
chattel  mortgage  upon  .five  head  of  horses  owned  by  him; 
that  the  payee  of  said  note  sold  and  delivered  the  same 
to  one  Henry  Van  Housen,  *Sr.;  that  while  he  was  the 
owner  of  said  note  the  defendant,  at  his  request,  deliv- 
ered to  him  the  five  head  of  horses  covered  by  the  chattel 
mortgage,  "with  the  express  understanding  and  agree- 
ment between*  said  Henry  Van  Housen,  Sr.,  and  this  de- 
fendant that  the  said  horses  were  to  be  accepted  in  full 
payment  for  said  note  and  mortgage  and  the  said  mort- 
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gage  was  to  be  canceled  of  record."    Broehl  had  a  verdict 
and  judgment.    Van  Housen  prosecutes  error. 

Does  this  answer  state  a  defense?  The  suit  is  upon  a 
promissory  note,  the  execution  and  delivery  of  which  the 
defendant  admits,  but  pleads  payment, — not  a  payment 
in  money  of  the  amount  due  on  the  note,  but  a  delivery 
to  the  creditor  of  certain  property  in  settlement  of  the 
debt.  The  averment  is  that  the  debtor,  at  the  request  of 
the  creditor,  delivered  to  him  five  head  of  horses,  in  pur- 
suance of  an  agreement  between  them  that  said  horses 
were  to  be  accepted  by  the  creditor  in  full  satisfaction 
of  his  debt.  Giving  this  answer  the  liberal  construction 
required  by  section  12X  of  the  Code  of  Civil  Procedure, 
the  most  that  can  be  Sciid  for  it  is  that  the  defendant  and 
his  creditor  agreed  that  the  latter  would  accept  the 
liorses  in  full  satisfaction  of  the  debt,  and  in  pursuance 
of  that  agreement  the  debtor  delivered  such  horses  to  the 
creditor;  but  there  is  no  averment  in  the  answer  that  the 
creditor  did  actually  accept  the  horses,  nor  can  this  in- 
ference be  drawn  from  a  liberal  construction  of  the  lan- 
guage of  the  pleading.  This  answer  is  in  the  nature  of  a 
plea  of  accord  and  satisfaction,  and  such  a  plea,  to  be 
good,  must  aver  an  acceptance  by  the  creditor  in  satis- 
faction of  his  debt  of  the  property  which  the  debtor  al- 
leges he  delivered  to  him  in  full  payment  of  the  claim 
sued  for.  {Goble  v.  American  Nat.  Bank,  46  Neb.  891.) 
In  support  of  his  contention  that  the  answer  states  a  de- 
fense counsel  for  the  defendant  in  error  cite  Bailey  v. 
Cowles,  86  111.  333.  In  that  case  the  plea  was  that  the  de- 
fendant was  the  owner  of  the  equity  of  redemption  of 
certain  real  estate  purchased  by  the  plaintiif  at  a  judicial 
sale;  that  the  defendant  h&d  the  right  to  redeem  from 
said  sale;  that,  before  the  time  of  redemption  expired, 
the  plaintiff  agreed  that  if  the  defendant  would  waive 
his  right  to  redeem  the  real  estate,  the  plaintiff  would 
accept  such  a  w^aiver  in  full  satisfaction  of  his  debt 
against  the  defendant,  and  that  the  defendant  did  then 
and  there  quitclaim  to  the  plaintiff  his  right  to  redeem 
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said  real  estate;  and  that  the  plaintiff  accepted  said  quit- 
claim in  full  satisfaction  of  his  debt  The  case  cited  is 
distin^iishable  from  the  one  at  bar,  in  that  the  plea  in 
the  cited  case  averred  an  acceptance  by  the  creditor  of 
the  thing  which  he  agreed  to  accept  in  satisfaction  of 
his  debt,  while  in  the  case  at  bar  the  ansAver  merely  al- 
leges an  agreement  upon  the  part  of  the  plaintiff  to  ac- 
cept the  horses  in  satisfaction  of  his  debt  and  their  de- 
livery to  him  by  the  defendant,  but  does  not  allege  that 
the  defendant  accepted  the  horses  in  pursuance  of  that 
agreement.  The  answer  states  no  defense.  The  judg- 
ment of  the  district  court  is  reversed  and  the  cause  re- 
manded. 

Reversed  and  remanded. 


Herbert  A.  Hubbard  v.  Charles  M.  Sbitz. 

Filed  March  22, 1899.    No.  8828. 

Suit  for  Goods  Sold  and  Delivered:  Verdict  for  Plaintiff:  Evidence. 
In  a  suit  for  groceries  sold  and  delivered  to  the  defendant  the 
plaintiff  testified  that  he  furnished  the  defendant  with  groceries 
to  the  amount  of  $33.65,  and  that  ho  part  of  the  same  had  been 
paid.    Held,  The  evidence  sustains  a  verdict  for  the  plaintiff. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall,  J.     Affirmed. 

Webster,  Rose  d  Fisherdiek,  for  plaintiff  in  error,         '    ; 

John  M.  Stewart  and  William  F.  Sehwindy  contra.  J 

Ragan,  0. 

Charles  M.  Seitz  sued  Herbert  A.  Hubbard  in  the  dis- 
trict court  of  Lancaster  county,  had  verdict  and  judg- 
ment, and  Hubbard  prosecutes  error. 

In  his  petition  in  the  district  court  Seitz  alleged  that, 
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at  the  instance  and  request  of  Hubbard,  he  had  sold  and 
delivered  to  him  groceries  to  the  amount  of  |33.65,  no 
part  of  which  had  been  paid.  The  answer  was  a  genei'al 
denial.  The  defendant  below  did  not  appear  at  the  trial. 
The  plaintiff  testified  that  he  was  in  the  grocery  business; 
that  he  furnished  the  defendant  with  groceries  to  the 
amount  of  f 33.65, — the  amount  sued  for;  that  no  part  of 
the  same  had  been  paid.  It  is  now  insisted  that  this  evi- 
dence is  insufficient  to  sustain  a  finding  in  favor  of  the 
plaintiff  below.  The  argument  seems  to  be  that  the  rec- 
ord contains  no  evidence  showing  that  the  plaintiff  be- 
low sold  and  delivered  the  goods  sued  for  to  the  defend- 
ant below,  and  no  evidence  as  to  the  reasonable  or  fair 
market  value  of  the  goods.  What  we  understand  the 
plaintiff  below  to  mean  by  saying  that  he  furnished  the 
defendant  goods  is  that  he  sold  and  delivered  them  to 
him,  and  what  we  understand  him  to  mean  when  he  says 
that  the  goods  furnished  amounted  to  f33.65  is  that  that 
sum  was  the  value  of  the  goods, — either  that  they  were 
reasonably  worth  that  sum  or  that  was  the  price  at  which 
they  were  «old  to  the  defendant  below.  The  evidence 
sustains  the  finding  and  the  judgment  is 

Affikmm). 


|g  4to|       Oharlottb  M.  Miller,  appellee,  v.  Mary  H.  Nioo- 

-68"  3M  DEMUS  ET  AL.j  APPELLANTS. 

(SZ   668 

Filed  Makch  22, 1899.    No.  8814. 

1.  Mortgrage  Foreclosure:  Proceedinqs  at  Law:  Pleading.  Li  a 
suit  to  foreclose  an  ordinary  real  estate  mortgage  an  essential 
averment  of  the  petition  is  that  no  proceedings  at  law  have  been 
had  or  commenced  for  the  collection  of  the  mortgage  debt,  op 
any  part  thereof. 

2. :  :  :  Evidence.  In  such  suit,  when  such  aver- 
ment is  put  at  issue,  the  averment  must  be  proved,  or  the  decree 
will  lack  evidence  to  support  it. 
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3.  Pleading:  Amendments:  Evidence.  When  a  litigant  files  an 
amended  pleading,  the  averments  of  which  are  inconsistent  with 
the  averments  of  his  original  pleading,  the  original  is  evidence 
in  the  case  as  an  admission  of  the  litigant  contrary  to  his  claim 
in  the  amended  pleading. 

Such  original  pleading  is  not  conclusive  evi- 


dence, but  competent,  and  to  be  given  such  weight  as  the  triez 
of  fact  deems  it  entitled. 


6.  :  Evidence:  Tarties.    Admissions  made  by  a  litigant  in  his 

pleading  in  a  suit  are  competent  evidence  against  those  who  sub- 
sequently come  into  the  suit  as  his  successors  in  interest  to  the 
matter  in  litigation. 

Appeal  from  the  district  court  of  Saunders  county. 
Heard  below  before  Sedgwick,  J.    Affinmd. 

Good  d  Ooody  for  appellants. 

H.  Qilkesotiy  contra, 

Eagan,  C. 

In  the  district  court  of  Saunders  county  Charlotte  M. 
Miller  brought  suit  against  Mary  11.  Nicodeinus,  her  hus- 
band, and  others  for  the  purpose  of  foreclosing  an  ordi- 
nary real  estate  mortgage  executed  by  the  defendants 
Nicodemus.  The  petition  of  Miller  contained  the  aver- 
ment that  no  proceedings  at  law  had  been  had  or  com- 
menced* for  the  recovery  of  the  debt  secured  by  the  mort- 
gage sought  to  be  foreclosed,  or  for  any  part  thereof. 
The  defendants  Nicodemus  filed  an  answer  to  this  peti- 
tion of  Miller,  in  which  they  admitted  all  its  averments  to 
be  true.  After  this  answer  was  filed  Nicodemus,  the  hus- 
band, died  and  the  action  was  revived  against  his  minor 
heirs,  for  whom  a  guardian  ad  litem  was  appointed.  The 
latter  answered  for  his  wards,  denying  each  and  every 
allegation  in  Miller's  petition.  The  widow  Nicodemus 
filed,  by  leave  of  court,  an  amended  answer,  in  which  she 
denied  all  the  allegations  in  Miller's  petition.  The  trial 
resulted  in  a  decree  in  favor  of  Charlotte  Miller,  and  the 
27 
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widow  Nicodemus  and  the  minor  heirs  of  Nicodemus, 
deceased,  have  appealed. 

1.  The  sole  argument  is  that  the  decree  is  not  sup- 
ported by  sufficient  competent  evidence.  It  is  not  claimed 
that  the  mortgage  sought  to  be  foreclosed  was  not  exe- 
cuted and  delivered  by  Nicodemus  and  wife,  nor  that  the 
mortgage  debt  is  not  due  and  unpaid,  nor  is  there  any  dis- 
pute as  to  the  amount  due  thereon,  but  the  contention 
is  that  the  averment  in  Miller's  petition,  that  no  pro- 
ceedings at  law  had  ever  been  had  or  commenced  for  the 
collection  of  the  mortgage  debt,  etc.,  was  not  proved. 
On  the  trial  Miller  introduced  in  evidence  the  answer 
filed  in  the  case  by  Nicodemus  and  wife,  in  w^hich,  as  al- 
ready stated,  they  admitted  the  truth  of  every  averment 
in  Miller's  petition.  If  this  answer  was  competent  evi- 
dence against  each  of  the  appellants,  the  finding  of  the 
court  that  the  averment  in  Miller's  petition,  that  no  pro- 
ceedings at  law  had  been  had  or  commenced  for  the  col- 
lection of  the  mortgage  debt,  was  true,  is  supported  by 
sufficient  evidence,  and  the  decree  must  be  affirmed.  The 
sole  question  therefore  is,  was  this  answer  competent 
evidence  against  the  appellants  and  each  of  them?  The 
averment  in  Miller's  petition  that  no  proceedings  at  law 
had  been  had  or  commenced  for  the  collection  of  the 
mortgage  debt,  or  any  part  thereof,  was  a  material  aver- 
ment, and  had  it  been  omitted  from  the  petition  the  latter 
would  not  have  stated  facts  sufficient  to  entitle  Miller  to 
a  decree  of  foreclosure.  {Bing  v.  Morse,  51  Neb.  842.)  And 
since  the  amended  answer  of  the  widow  and  the  answer 
of  the  heirs  denied  this  averment  of  the  petition,  Miller 
was  not  entitled  to  a  decree  of  foreclosure,  unless  she  in- 
troduced evidence  which  sustained  this  allegation. 
{Jones  V,  Burtis,  57  Neb.  604.)  The  amended  answer  of 
the  widow  denying  all  the  allegations  in  Miller's  petition 
was  inconsistent  with  her  former  answer  in  which  she 
had  admitted  the  truth  of  the  averments  of  said  petition, 
and  therefore  her  first  answer  was  competent  evidence 
against  her.     This  first  answer  was  evidence  of  the  ad- 
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miBsion  by  herself  of  the  truth  of  the  averments  made 
by  Miller  in  her  petition,  and  an  admission  inconsistent 
with  the  defense  which  was  pleaded  in  her  amended  an- 
swer. {Biinz  i\  Cornelius,  19  Neb.  107;  Liidwig  v.  Black- 
shcrey  71  N.  W.  Rep.  [la.]  35G.)  It  was  not  conclusive 
evidence,  but  evidence  to  be  considered  by  the  court,  as 
any  other  admission  of  a  party  against  his  interests,  and 
given  such  weight  as  the  court  deemed  it  entitled.  The 
decree  then,  so  far  as  the  widow  Nicodemus  is  concerned, 
does  not  lack  evidence  to  support  it. 

2.  Was  this  answer  competent  evidence  as  against  the 
minor  heirs?  If  the  title  to  this  real  estate  was  not  in 
the  husband  Nicodemus  at  the  time  of  his  death,  then 
the  minor  heirs  had  no  interest  in  that  real  estate.  They 
were  not  necessai*y  parties  to  this  proceeding,  and  the 
admission  of  the  answer  of  their  ancestor  in  evidence 
worked  no  prejudice  to  them.  But  we  assume,  because 
the  record  does  not  show  to  the  contrary,  that  the  title 
to  this  real  estate  was  in  the  husband  Nicodemus  at  the 
lime  of  his  death  and  that  his  minor  children  inherited 
the  same  from  him.  These  minor  heirs  then  are  claim- 
ing under  the  former  defendant  Nicodemus,  and  the  rule 
is  that  admissions  made  by  a  litigant  in  his  pleading  in 
a  suit  are  competent  evidence  against  those  who  subse- 
quently come  into  the  suit  as  his  successors  in  interest  to 
the  matter  in  litigation.  {Earl  of  Sussex  v.  Temple,  1  Ld. 
Raym.  [Eng.]  310;  Countess  of  Dartmouth  v.  Roberts,  16 
East  [Eng.]  334;  1  Greenleaf,  Evidence  sec.  178;  Town- 
send  V.  Mcintosh,  14  Ind.  57;  RuM  v.  Mansfield,  25  111.  297; 
Pensoneau  v.  PiiUiam,  47  111.  58.)  The  answer  of  Nico- 
demus, the  father,  which  admitted  the  truth  of  the  aver- 
ments of  Miller's  petition,  was  competent  evidence 
against  his  heirs  who  subsequently  came  into  the  fore- 
closure suit  claiming  through  him  and  claiming  to  have 
succeeded  to  his  rights  to  the  real  estate.  This  answer, 
or  the  admissions  in  this  ansAver,  constitute  the  only  evi- 
dence in  support  of  the  averment  in  Miller's  petition  that 
no  proceeding  at  law  had  been  had  or  commenced  for 
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the  collection  of  the  mortgage  debt.  Thia  evidence  was 
sufficient.  The  decree  does  not  lack  evidence  to  support 
it  and  is 

Affirmed. 


Harley  Atkinson  v.  State  of  Nebraska. 

Filed  March  22, 1899.    No.  10527. 

Criminal  Law:  Instructions:  Reasonable  Doubt.  In  a  felony 
case  it  is  reversible  error  for  a  court  to  charge  the  jury  that  it 
may  find  the  defendant  gruiUy  if  it  entertain  a  reasonable  doubt 
of  the  truth  of  each  or  all  of  the  material  allegations  of  the 
indictment. 

The  law  is  that  if  the  jury  entertain  a  rea- 


sonable doubt  as  to  the  truth  of  any  material  allegation  of  the 
indictment,  the  prisoner  is  entitled  to  an  acquittal. 

3.  Assault:  Justification.    When  a  citizen  assaults  one  of  a  mob  in 

the  wrongful  i>ossession  of  and  taking  away  his  property  for 
the  purposes  of  injuring  or  destroying  it,  whether  under  all  the 
circumstances  he  was  justified  in  making  the  assault  is  a  ques- 
tion for  the  jury. 

4.  Hallowe'en:  Protection  of  Property  from  Mob:    Assault.    An 

assemblage  of  men  on  Hallowe'en — night  of  October  31 — en- 
gaged in  moving,  injuring,  and  destroying  property  is  a  mob 
engaged  in  violating  the  law,  and  the  citizen  may  use  such  force 
as  is  actually  necessary  to  protect  his  person  and  prpperty  from 
injury  at  its  hands. 

Error  to  the  district  court  for  Dawson  county. 
Tried  below  before  Westover,  J.    Reversed. 

O.  W.  Fox  and  E.  A.  Cooky  for  plaintiff  in  error. 

G.  J.  Smyth,  Attorney  General,  and  W.  D.  Oldham,  Deputy 
Attorney  General,  for  the  state. 

Ragan,  O. 

Harley  Atkinson,  in  the  district  court  of  Dawson 
county,  was  indicted  for  having  on  November  1,  1898,  in 
said  county,  assaulted  one  William  King  with  intent 
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then  and  there  to  inflict  upon  him  great  bodily  harm. 
Atkinson  was  convicted,  and  to  reverse  the  judgment 
pronounced  thereon  he  has  filed  here  a  petition  in  error. 
The  evidence,  and  especially  that  on  behalf  of  the  pris- 
oner, tends  to  show  that  Atkinson  lived  with  his  family 
in  Cozad,  Nebraska,  and  on  October  31,  1898,  was  oper- 
ating a  threshing-machine  some  six  miles  from  his  home. 
On  the  evening  of  that  day  he  borrowed  a  buggy  from 
the  man  for  whom  he  was  threshing,  in  which  he  drove 
to  his  home,  which  he  reached  about  9  o'clock  at  night. 
There  was  no  place  in  his  barn  where  a  buggy  could  be 
stored,  and  he  left  it  standing  against  the  outside  of  his 
bam.  During  the  night  a  crowd  of  men  were  parading 
the  streets  of  Cozad,  disturbing  and  injuring  property 
and  ignoring  the  efforts  of  the  officers  of  the  law  and 
others  to  restrain  them.  Wagons,  buggies,  and  water- 
closets  were  being  moved  and  hauled  away,  and  in  some 
instances  broken  and  injured  by  this  crowd.  The  crowd 
wished  to  get  possession  of  the  buggy  in  which  the  pris- 
oner had  ridden  to  town.  Some  of  the  crowd  tried  to 
get  the  buggy  about  10  o'clock  that  evening.  The  pris- 
oner flred  a  gun  over  them  at  this  time  to  frighten  them 
away,  and  this  enraged  the  crowd  and  it  threatened  to 
get  possession  of  the  prisoner's  buggy  at  all  hazards  and 
to  destroy  it.  The  prisoner  heard  these  threats.  Some 
persons  in  the  crowd  threatened  to  shoot  the  prisoner, 
and  to  whip  him,  and  some  of  the  crowd  tried  to  get  hold 
of  the  prisoner  for  the  purpose  of  hurting  him.  The  pris- 
oner knew  of  these  threats  and  attempts.  This  crowd 
was  repeatedly  warned  by  the  prisoner  and  others  that 
the  prisoner  would  shoot  if  an  attempt  was  made  to  take 
his  buggy.  The  crowd  replied  that  they  would  have  it 
if  they  did  get  shot,  and  that  when  they  did  get  it  they 
would  destroy  it.  This  disorderly  mob  paraded  around 
until  between  3  and  4  o'clock  in  the  morning.  At  that 
time  a  man  named  King,  one  of  the  crowd,  followed  by 
the  others  thereof,  took  hold  of  the  buggy  and  started 
to  run  away  with  it    The  prisoner  called  to  him  to  drop 
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it.  This  King  refused  to  do.  Tlie  prisoner  then  flred  a 
gun  over  him  with  a  view  of  friglitening  him.  King  still 
retained  possession  of  the  buggy  and  was  moving  off 
with  it,  when  the  defendant  intentionally  shot  him  in 
the  leg  with  a  shotgun,  inflicting  a  flesh  wound.  The 
prisoner  believed  at  the  time  he  shot  King  that  the  crowd 
intended  to  immediately  destroy  the  buggy  if  King  got 
away  with  it,  and  he  shot  him  for  the  purpose  of  stopping 
him  and  preventing  the  crowd  from  taking  the  buggy 
away  and  destroying  it.  The  prisoner  at  this  time  was 
afraid  to  leave  his  house  to  procure  an  officer  of  the  law 
to  protect  his  property,  because  he  was  afraid  of  vio- 
lence at  the  hands  of  this  mob. 

On  the  trial  the  district  court,  after  instructing  the 
jury  as  to  the  material  allegations  of  the  information, 
charged  them  as  follows:  "You  are  instructed  that  if  you 
are  convinced  by  the  evidence,  beyond  a  reasonable 
doubt,  of  the  truth  of  each  and  all  of  said  material  allega- 
tions, then  you  may  find  the  defendant  guilty.  If  not  so 
convinced,  or  if  you  entertain  a  reasonable  doubt  of  the 
truth  of  each  or  all  of  said  material  allegations,  then  you 
should  find  the  defendant  not  guilty."  The  giving  of 
this  instruction  was  prejudicially  erroneous.  By  it  the 
court  in  effect  told  the  jury  that  to  entitle  the  defendant 
to  an  acquital  they  must  entertain  a  reasonable  doubt 
as  to  the  truth  of  each  or  all  of  the  material  allegations 
of  the  information.  This  is  not  the  law.  On  the  con- 
trary, the  law  is  that  if  the  jury  entertain  a  reasonable 
doubt  as  to  the  truth  of  any  material  allegation  of  the 
information,  the  prisoner  is  entitled  to  an  acquittal. 

Another  instruction  given  by  the  court  was  as  follows: 
"The  court  instructs  the  jury  that  an  assault  is  an  unlaw- 
ful attempt  coupled  with  the  present  ability  to  commit  a 
violent  injury  upon  another;  and  in  this  case,  unless  the 
jury  believe  from  the  evidence  beyond  a  reasonable 
doubt  that  the  defendant  shot  William  King  with  a 
loaded  shotgun,  intending  to  shoot  him  and  with  the 
then  present  ability  to  shoot  him,  then  the  jury  should 
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find  the  defendant  not  guilty,"     This  instruction,  in  view 
of  the  evidence,  was  wrong.     The  prisoner  did  not  con- 
tend that  he  did  not  shoot  William  King  with  a  loaded 
shotgun,  nor  that  he  did  not  intend  to  shoot  him,  nor 
that  he  did  not  then  and  there  have  the  present  ability 
to  shoot  him,  but  the  defense  was  that  he  shot  him  in  de- 
fense of  his  property,  and  resorted  to  this  means  because 
he  was  afraid  to  leave  his  house  to  procure  the  assistance 
of  the  oflQcers  of  the  law  for  the  protection  of  his  prop- 
erty, as  he  feared  that  if  he  did  so  he  would  receive  great 
bodily  injury  at  the  hands  of  this  mob.     By  the  instruc- 
tion last  quoted  the  court  in  efifect  tooli  this  defense  of 
the  prisoner  from  the  jury  and  told  them  to  convict  the 
prisoner  if  they  found  that  he,  with  ability  to  shoot,  in- 
tentionally shot  King  with  a  loaded  shotgun.     We  do 
not  decide  whether  the  prisoner  was,  under  the  circum- 
stances detailed  in  the  evidence,  justified  in  shooting 
King.     Whether  he  was  or  not  was  a  question  of  fact 
for  the  jury,  and  this  defense  the  prisoner  was  entitled  to 
have  the  jury  pass  upon;  and  by  the  instruction  un- 
der consideration  the  court  took  that  theory  eutirely 
from  the  jury  and  in  effect  instructed  them  to  find  him 
guilty.     We  are  not  justifying  the  possessor  of  property 
for  shooting  one  who  is  committing  a  trespass  thereon. 
But  here  was  a  man  in  his  own  home,  in  the  peaceable 
and  quiet  possession  of  his  property.    A  howling  mob  of 
brawlers,   masquerading  under  the  name   of  *'Hallow- 
e'eners,"  is  parading  the  streets  of  his  town  injuring  and 
destroying  property,  threatening  to  take  the  property  of 
this  prisoner  and  destroy  it,  threatening  him  with  bodily 
injury  if  he  interferes,  and  this  mob  takes  possession  of 
his  property  and  attempts  to  take  it  away.     It  was  for 
the  jury  to  say  whether  the  prisoner,  as  a  reasonable  hu- 
man being,  was  justified  under  the  circumstances  in  mak- 
ing the  assault  he  did  for  the  purpose  of  protecting  his 
property,  for  he  certainly  had  the  right  to  protect  his 
own.     The  fact  that  this  crowd  was  observing  the  bar- 
barous practice  of  committing  mischief  and  depredation 
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on  the  evening  of  October  31  did  not  deprive  the  prisoner 
of  the  right  to  defend  himself  and  his  property  against 
their  unlawful  attacks,  for  no  matter  under  what  name 
they  may  have  masqueraded,  the  crowd  was  a  mob  vio- 
lating the  law,  and  the  county  attorney  of  Dawson 
county  would  do  no  more  than  his  duty  if  he  caused  each 
member  of  this  crowd  of  midnight  marauders  to  be  in- 
dicted and  punished.  For  the  errors  pointed  out  in  the 
instructions  the  judgment  of  the  district  court  is  reversed 
and  the  cause  remanded. 


Reversed  and  remanded. 


A.  L.  Houghton  &  Company  v.  Ammi  B.  Todd  bt  al. 

Filed  Makch  22, 1899.    No.  8813. 

1.  Agency:  Knowledge   Op  Agent:    Fraud.    The  rule  whereby  an 

agent's  knowledge  is  imputed  to  his  principal  is  subject  to  an 
exception  in  the  case  of  an  agent  who  is  engaged  in  an  inde- 
pendent fraudulent  scheme  without  the  scope  of  the  agency. 

2.  Sales:  Suretyship.    Contract  set  out  in  the  opinion  construed  as 

one  of  sale  and  not  of  suretyship. 

3.  Authority  of  Agent:  Question  for  Jury.    Evidence  held  to  present 

a  case  for  the  jury,  on  the  theory  of  an  agent's  implied  or  ap- 
parent authority. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall,  J.    Reversed. 

John  S.  Bishopy  for  plaintiffs  in  error. 

Byron  Clark  and  C.  A.  Rawls^  contra. 

Irvine,  C. 

About  January  30,  1894,  a  partnership  was  formed  by 
Ammi  B.  Todd,  James  W.  Ba^e,  and  Charles  D.  Dundas 
under  the  name  of  the  Lincoln  Bridge  Company,  its  main 
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purpose  being  the  construction  of  bridges.  The  agree- 
ment provided,  among  other  things,  that  no  material 
should  be  purchased  or  debts  contracted  without  the  con- 
sent of  all  the  partners.  Sage  was,  however,  soon  taken 
ill  and  the  business  was  in  fact  conducted  by  Todd  and 
Dundas.  About  the  same  time  Dundas  entered  into  a 
contract  with  the  plaintiffs  Houghton  &  Co.,  dealers  in 
lumber,  with  an  oflSce  in  Kansas  City  and  mills  in  Arkan- 
sas, whereby  Dundas  was  to  sell  lumber  for  the  plain- 
tiffs, receiving  as  a  commission  the  excess  of  prices  ob- 
tained above  fixed  prices  given  him  by  the  plaintiffs. 
This  contract  and  the  articles  of  partnership  of  the 
bridge  company  bear  the  same  date,  January  30.  Janu- 
ary 31  Dundas  sent  plaintiffs  an  order  for  five  cars  of  lum- 
ber, suitable  for  the  construction  of  bridges,  and  to  be 
shipped  to  the  county  board  of  Lancaster  county.  The 
plaintiffs  declined  to  accept  this  order.  February  7  a 
letter  was  written  to  them  as  follows: 

"You  may  send  us  the  bills  of  the  five  cars  of  lumber 
for  Lancaster  county  and  we  will  pay  the  bills  at  the  end 
of  sixty  days.  Reference:  German  Nat.  Bank  of  this 
city. 

"Yours  respectfully,     The  Lincoln  Beidge  Co. 

"By  0.  D.  Dundas,  Sec." 

Dundas,  the  same  day  and  under  the  letter-head  of  the 
bridge  company,  but  signing  this  time  individually, 
wrote  plaintiffs:  "The  Lincoln  Bridge  Company  will  see 
to  paying  the  bills  as  they  come  due  for  the  five  cars  for 
Lancaster  county.  You  had  better  ship  them  to  the 
Lincoln  Bridge  Company  and  they  can  bill  them  to  the 
county."  This  proposition  was  accepted.  Plaintiffs 
shipped  the  lumber  by  boat  and  rail  to  Lincoln,  con- 
signed to  the  bridge  company.  It  was  apparently  re- 
ceived by  the  bridge  company,  but  in  fact  Dundas  signed, 
or  caused  to  be  signed,  the  name  of  that  concern  to  the 
receipts.  The  lumber  was  turned  over  to  the  county, 
claims  were  filed  by  Dundas  on  behalf  of  the  bridge  com- 
pany, warrants  were  issued  to  the  company,  but  deliv- 
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ered  to  Diindas,  who  indorsed  the  company's  name  and 
sold  them.  It  seems  that  he  sent  a  portion  of  the  pro- 
ceeds to  plaintiffs  and  retained  the  rest  The  bridge 
<!ompany  at  any  rate  did  not  receive  it.  The  plaintiffs 
brought  this  suit  to  recover  the  unpaid  purchase  price. 
Dundas  died  soon  after,  and  the  case  has  proceeded 
against  the  surviving  partners.  Dundas  had  no  au- 
thority to  make  the  purchase,  but  had  an  individual  con- 
tract with  the  county  to  furnish  it  with  bridge  lumber. 

The  district  court  directed  a  verdict  for  the  defendants, 
holding  that  the  contract  was  one  of  suretyship,  that  it 
was  beyond  the  scope  of  Dundas'  authority  as  a  partner 
to  bind  the  partnership  by  such  a  contract,  and  that,  as 
he  was  plaintiffs'  agent,  the  plaintiffs  were  charged  with 
his  knowledge  of  his  own  want  of  authority.  We  think 
it  was  error  to  direct  a  verdict.  It  is  clear  that  Dundas 
was  without  authority  to  make  the  contr-ict,  whether 
it  was  one  of  sale  or  of  suretyship,  but  there  was  suffi- 
cient evidence  to  go  to  the  jury  on  the  theory  of  apparent 
authority.  True,  Dundas  was  the  agent  of  the  plaintiffs, 
and,  as  a  general  rule,  the  knowledge  of  the  agent  is  im- 
puted to  the  principal.  An  exception  to  the  rule  is  that 
where  the  agent  is  engaged  in  an  independent  fraudulent 
scheme  for  his  own  benefit,  his  knowledge  will  not  be 
imputed  to  his  innocent  principal.  {Allen  v.  Sovth  Boston 
R.  Co, J  150  Mass.  200;  Thommn-IIoifston  Electric  Co,  v. 
Capitol  Electric  Co,,  65  Fed.  Rep.  341;  Kcnnedji  t\  Green, 
3  Myl.  &  K.  [Eng.]  699;  First  Nat,  Bank  of  Davenport  v. 
Gifford,  47  la.  575.)  Many  other  cases  might  be  cited, 
but  the  authorities  are  practically  uniform  in  favor  of 
the  exception,  generally  stating  it  even  more  broadly. 
Now  it  is  clear  that  Dundas  was  engaged  in  such  a 
scheme,  and  was  seeking  to  use  the  credit  of  the  bridge 
company  to  make  a  sale  which  he  had  failed  to  make 
otherwise,  the  device  being  to  defraud  either  the  plain- 
tiffs or  his  partners,  and  for  his  own  benefit.  The  case 
falls  within  the  exception,  and  plaintiffs'  situation  is  to 
be  determined  by  their  actual  notice  and  not  by  notice  im- 
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puted  from  Dundas'  knowledge.  The  district  judge  was 
in  error  when  he  construed  the  contract  as  one  of  surety- 
ship. Plaintiffs  had  refused  to  sell  to  the  county,  where- 
upon the  proposal  was  made,  not  that  the  bridge  com- 
pany would  guaranty  payment,  but  that  the  lumber 
should  be  shipped  to  it  and  it  would  pay.  The  arrange- 
ment entailed  no  privity  whatever  between  plaintiffs  and 
the  county,  the  county  was  not  obligated  to  plaintiffs, 
and  the  undertaking  was  absolute — one  of  sale. 

It  is  contended  that  plaintiffs  had  actual  notice  of  Dun- 
das' want  of  authority.  They  did  not  know  of  the  limi- 
tation in  the  articles,  but  it  is  said  that  the  letter-heads 
conveyed  equivalent  information,  because  they  bore  the 
words,  after  the  name  of  the  company,  "Construction  of 
Bridges  and  Other  Contract  Work."  We  do  not  find 
these  words  on  any  of  the  letter-heads  of  letters  bearing 
directly  on  the  contract;  but  if  such  words  were  there, 
it  would  not  be  controlling.  The  construction  of  bridges 
is  a  business  which  may  involve  the  purchasing  of  ma- 
terials for  such  construction.  If  not  it  must  be  because 
of  some  particular  custom  of  that  business  which  there 
was  no  evidence  to  establish.  From  all  the  facts  stated 
it  would  certainly  be  reasonable  for  the  plaintiffs  to  infer 
that  the  bridge  company  was  to  construct  bridges  for  the 
county,  and  that  as  the  county  had  failed  to  buy  the 
material,  it  had  been  arranged  for  the  contractors  to  sup- 
ply it.  This  would  seem  to  be  within  the  scope  of  the 
business  and  within  the  apparent  authority  of  a  partner, 
especially  one  described  on  the  same  letter-heads  as  "Sec- 
retary and  Contracting  Engineer." 

We  have  not  stated  all  the  evidence,  and  mean  to  ex- 
press no  opinion  whether  the  view  indicated  is  that 
which  should  of  necessity  or  propriety  be  accepted  on  a 
consideration  of  the  whole  case.  What  we  hold  is  that 
the  facts  we  have  stated  are  sufficient  to  entitle  the  plain- 
tiffs at  least  to  go  to  the  jury  on  the  theory  of  apparent 
authority. 

Reversed  and  remanded. 
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Louis  J.  B.  Bouiigeois  v.  Claiikb  Gapen  et  al. 

Filed  March  22, 1899.    No.  8697. 

1.  Beview:    Supplemental   Petition:    Haiimless    Error.    It   is   not 

prejudicial  error  to  deny  a  plaintiff  permission  to  file  a  supple- 
mental petition  if,  in  the  subsequent  course  of  the  proceeding-, 
he  obtains  the  benefit  of  all  matters  therein  pleaded. 

2.  Becovery  of  Property  Obtained  by  Fraud:  Reimbursement.    The 

rule  whereby  one  seeking  to  recover  property  obtained  from  him 
by  fraud  will  not  be  required  to  reimburse  the  guilty  party  for 
moneys  expended  in  pursuit  of  the  fraudulent  scheme,  and  to 
carry  it  into  effect,  will  not  be  extended  so  as  to  relieve  the 
party  seeking  to  recover  from  discharging  such  burdens  as  would 
rightfully  have  devolved  upon  him  if  the  transaction  had  been 
carried  out  in  good  faith. 

3.  Mortgages:  Bill  to  Redeem:   Trusts:   Reimbursement.    A  made 

to  B  a  deed  absolute  in  form,  with  the  agreement  that  it  should 
stand  as  security  for  advances  which  B  had  made  to  protect  the 
property  against  liens,  and  also  for  future  advances.  It  was 
also  agreed  that  B  might  sell  or  exchange  the  property  and 
handle  it  as  he  saw  fit  in  order  to  recover  his  money.  B  ex- 
changed it  for  other  property-.  There  was  evidence,  supported 
by  a  finding  in  an  interlocutory  decree,  that  B  had  misrepre- 
sented the  amount  of  money  he  had  advanced  and  had  secured 
a  second  deed  by  representing  that  he  had  effected  an  exchange 
for  property  which  he  could  dispose  of,  and  that  subsequently 
he  paid  to  A  a  small  sum,  saying  it  was  the  surplus  proceeds 
after  satisfying  the  debt.  A,  on  learning  what  exchange  had 
been  made  and  that  B  .still  held  title  to  the  lot  for  which  he  had 
traded,  brought  a  suit  to  declare  a  trust  therein.  Held,  (1)  That 
the  suit  was  in  effect  a  bill  to  redeem,  and  that  A  would  be  re- 
quired, as  a  condition  of  reconveyance,  to  pay  to  B  the  amounts 
by  B  advanced,  not  only  to  discharge  liens  on  the  first  property, 
•but  also  all  sums  in  good  faith  expended  in  repairs,  in  caring 
for  it,  and  in  efforts  to  sell  and  rent;  (2)  that  as  B  had  au- 
thority, uninduced  by  fraud,  to  exchange,  A  must  also  be 
charged  with  commissions  and  expenses,  incurred  in  making  the 
exchange;  (3)  that  he  must  also  be  charged  with  taxes  paid  on 
the  property  for  which  the  exchange  was  made. 

4.  :  :  Accox'XTiNO:   REiMnuRSKMEXT.     On  a  bill  to  redeem 

from  a  mortgage  on  vacant  land  which  has  no  rental  value,  the 
mortgagor  cannot,  in  the  accounting,  receive  credit  for  either 
use  and  occupation,  or  for  interest  in  lieu  thereof. 

5, ;  ;  ;  .    In  such  a  case  the  mortgagor  will 
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not  be  credited  on  the  accounting  for  a  depreciation  in  value  of 
the  mortgaged  property  during  a  period  when  the  mortgagee 
was  resisting  redemption  and  claiming  absolute  ownership. 

Error  from  tlie  district  court  of  Douglas   county. 
Tried  below  before  Ferguson,  J.    Affirmed. 

Will  H.  Thompson,  for  plaintiff  in  error. 

William  D.  Beckett  and  E,  Waheley,  contra. 

Irvine,  0. 

This  action  was,  in  form,  a  proceeding  to  declare  a 
trust  and  compel  a  conveyance  by  the  defendants  to 
Bourgeois,  the  plaintiff,  tender  ajipropriate  pleadings 
the  plaintiff  offered  evidence  tending  to  prove  that  he 
was,  in  1889,  the  owner  of  a  certain  lot  in  the  city  of  Chi- 
cago, on  which  was  erected  a  house;  that  there  was  an 
incumbrance  thereon  in  the  form  of  a  mortgage  for  about 
§5,000.  It  seems  that  there  were  also  judgments  against 
Bourgeois,  or  claims  of  some  kind,  which  were  also  liens 
on  the  property.  Bourgeois  then  lived  in  Omaha.  He 
was  distressed  by  the  condition  of  the  property  and  con- 
sulted Gapen,  a  friend  or  social  acquaintance,  with  re- 
gard to  placing  the  matter  in  the  hands  of  some  one  in 
Chicago,  that  it  might  be  properly  handled.  Gapen  re- 
ferred Bourgeois  to  one  Swisher,  a  relative  of  Gapen,  and 
a  power  of  attorney  was  executed  to  Swisher  whereby 
the  latter  was  authorized  to  sell  and  convey,  to  execute 
deeds,  and  to  do  everything  necessary  to  be  done  for  the 
purpose  of  disposing  of  the  property.  Bourgeois  then 
went  on  a  visit  to  France.  While  he  was  absent,  claims 
against  the  property  were  pressed,  and  in  order  to  save  it 
Gapen  advanced  certain  moneys,  under  the  agreement 
with  Swisher  that  he  was  to  be  repaid  with  interest  at 
ten  per  cent.  To  secure  him  Swisher  executed  to  him  a 
deed,  in  fonn  absolute.  Bourgeois  ratified  this  contract. 
After  Bourgeois  returned  Gapen  represented  to  him  that 
he  could  not  carry  the  property  longer;  that  he  had  ad- 
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vanecMl  $1,500;  that  lie  could  trade  it  for  other  property 
in  Chicajro  which  could  be  disposed  of,  and  that  he  would 
pay  to  Burgeois  any  surplus  tliat  might  so  arise  after 
satisfying  his  own  claim.  Thereupon  Bourgeois  exe- 
cuted another  deed  to  Gapen.  Some  time  afterwards 
Gapen  paid  him  about  |150,  w^hich  he  represented  to  be 
the  surplus  agreed  to  be  paid.  It  was  later,  however, 
discovered  that  Gapen  had  in  fact  exchanged  the  prop- 
erty for  a  lot  in  Omaha.  Then  Bourgeois  began  this  ac- 
tion to  have  Gapen  declared  a  trustee  for  him  as  to  that 
lot,  and  tendering  such  sum  as  might  be  found  due  on  an 
accounting.  It  was  alleged  that  certain  fraudulent  con- 
veyances had  been  made  by  Gapen  to  Wallace  and  by 
Wallace  to  Morris,  and  it  was  asked  that  these  be  va- 
cated. It  seems  that  Gapen  had  borrowed  money  from 
Wallace  and  had  conveyed  the  Omaha  lot  to  him  as  se- 
curity; that  he  had  repaid  the  loan,  and  at  his  request 
the  reconveyance  was  made  to  Morris.  The  court  vacated 
these  deeds,  and  they  need  not  again  be  referred  to,  un- 
less perhaps  as  evidence  directed  to  the  issue  of  Gapen's 
good  faith  or  lack  thereof.  On  the  part  of  the  defend- 
ants the  evidence  tended  to  show  that  after  Bourgeois 
returned  from  France,  Gapen  proposed  to  him  that  he 
make  a  deed  whereby  that  made  by  Swisher,  which  it  is 
conceded  was  a  mortgage,  should  be  rendered  absolute, 
and  that  the  second  deed  was  executed  for  that  purpose. 
It  was  calculated  that  the  amount  of  Gapen's  advances, 
together  with  remaining  liens,  would  be  a  little  more 
than  the  highest  offer  w^hich  had  been  obtained  for  the 
Chicago  property.  Gapen  was,  therefore,  to  take  the 
property  for  his  advances  and  assume  the  debts  which 
were  charges  thereon.  It  was  thought  that  one  lien 
might  be  defeated.  If  so,  Gapen  was  to  pay  the  amount 
thereof  to  Bourgeois.  This  lien  was  defeated,  and  Gapen 
paid  the  money  to  Bourgeois.  This  is  the  payment 
which  Bourgeois  claimed  represented  the  surplus. 
Gapen  is  in  this  respect  corroborated  by  strong  docu- 
mentary evidence.     Gapen  claims  that  he  thus  became 
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the  absolute  owner  of  the  Chicago  property  and  had  a 
right  to  do  with  it  and  its  proceeds  as  he  saw  fit.  The 
court  found  for  the  phaintifif,  and  ordered  an  accounting 
of  Gapen's  expenditures  on  the  Chicago  property.  On 
the  accounting  all  the  evidence  leading  to  the  interlocu- 
tory decree  was  reintroduced,  together  with  further  evi- 
dence on  the  direct  issues  presented.  The  court,  by  its 
final  decree,  awarded  to  Gapen,  not  only  what  he  had 
expended  on  the  Chicago  property,  but  also  a  broker's 
commission  and  other  expenses  of  effecting  the  exchange, 
and  taxes  paid  on  the  Omaha  property.  This  it  required 
Bourgeois  to  pay  as  a  condition  of  redemption.  Bour- 
geois seeks  a  reversal. 

Bourgeois  assigns  as  error  certain  orders  whereby  he 
was  denied  the  right  to  interpose  a  supplemental  peti- 
tion after  the  interlocutory  decree.  These  rulings  were 
without  prejudice,  if  the  supplemental  petition  tendered 
no  facts  warranting  relief  other  than  was  finally  ob- 
tained. One  thing  pleaded  was  certain  acts  of  Gapen 
which,  it  is  claimed,  operated  as  an  acceptance  of  the 
terms  of  the  interlocutory  decree.  As  Gapen  now  ac- 
cepts that  decree  with  its  consequences,  Bourgeois  has 
obtained  all  the  benefit  which  could  have  resulted  from 
the  supplemental  petition  in  that  regard.  The  remaining 
averments  relate  to  depreciation  in  the  value  of  the  prop- 
erty. This  subject  can  be  best  treated  at  another  stage 
of  the  opinion. 

Bourgeois  claims  that  his  proof,  sustained  by  the  gen- 
eral finding  for  the  plaintiff  in  the  interlocutory  decree, 
shows  that  Gapen  was  guilty  of  actual  fraud,  and  that, 
under  the  rule  in  Ooble  v,  O^Connor,  43  Neb.  49,  plaintiff 
should,  therefore,  not  be  compelled  to  pay  anything  as 
a  condition  for  relief,  at  least  nothing  advanced  after  the 
conveyance  was  made  of  the  Chicago  property.  The  doc- 
trine of  Gohle  V.  O^Connor  is  that  where  one  in  the  pursuit 
of  a  willful  scheme  to  defraud  expends  money  in  procur- 
ing the  plaintiff's  property,  he  has  no  standing  in  equity 
to  require  indemnity  from  the  party  defrauded  as  a  con- 
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dition  of  granting  the  latter  relief.    Is  that  case  here  in 
point?    In  the  fii*st  place,  an  interlocutory  decree  is  not 
res  judicata,  and  the  court  on  the  final  hearing  may  set 
it  aside.     If  the  findings  in  the  final  decree  are  incon- 
sistent with  those  in  the  interlocutory,  the  former  pre- 
rail.     {Ellis  v.  Harris,  56  Neb.  398.)    If  the  accounting, 
when  taken  with  the  findings  in  the  interlocutory  decree, 
proceeded  on  a  basis  inconsistent  with  Ooble  v.  O'Connor, 
then  perhaps  we  would  be  obliged  to  disregard  the  earlier 
findings  and  follow  those  of  the  final  decree.    But  that 
is  unnecessary  here.    It  is  conceded  that  the  transaction 
began  in  good  faith;  that  Gapen  did  advance  some  money 
on  the  Chicago  property;  that  he  took  the  conveyance  by 
Swisher  as  security  therefor.     It  follows  that  Gapen  had 
a  valid  mortgage.     Bourgeois  admits  that  after  he  re- 
turned from  France  it  was  agreed  between  him  and 
Gapen  that  the  latter  should  proceed  to  handle  the  Chi- 
cago property,  to  pay  charges  against  it,  to  repair,  to 
rent  if  practicable,  to  sell  or  exchange  it,  to  do  anything 
in  fact  which  he  might  see  fit,  and  to  hold  the  title  as  se- 
curity for  all  expenses  thereby  incurred.     Gapen  then 
had  the  right  to  exchange  it  for  the  Omaha  property  or 
for  anything  else.     If  he  had  made  full  disclosures  to 
Bourgeois,  he  might  still  have  done  as  he  actually  did, 
and  Bourgeois'  right  would  be  merely  an  equity  of  re- 
demption in  the  Omaha  property,  charged  with  all  such 
expenses.     The  fraud,  if  there  was  any,  consisted  in  only 
two  things:  representing  the  amount  advanced  as  greater 
than  it  really  was  at  the  time,  but  less  than  it  would  be 
when  Gapen  should  have  performed  his  agreement,  and 
less  than  it  in  fact  soon  became;  secondly,  in  concealing 
the  fact  of  the  exchange  for  the  Omaha  property.     Ac- 
cording to  both  sides,  all  parties  thought  the  transaction 
closed  with  the  conveyance  of  the  Chicago   property. 
Gapen  thought  his  title  had  become  absolute.     Bour- 
geois thought  it  had  been  traded  for  other  Chicago  prop- 
erty, that  the  latter  had  been  sold,  and  that,  after  paying 
his  debt,  he  had  received  a  mere  pittance  to  represent 
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his  equity.  The  utmost  effect  of  the  fraud,  if  successful, 
would  have  been  to  treat  as  absolute  the  Omaha  title, 
which  was  in  law  a  mortgage.  When  it  is  decreed  a 
mortgage,  Bourgeois  gains  all  that  would  have  been  his 
if  perfect  good  faith  had  been  exercised.  The  principle 
which  denies  compensation  to  one  who  in  the  perpetra- 
tion of  an  active  fraud,  and  as  a  means  of  perpetrating  it, 
expends  money,  does  not  extend  to  the  forfeiture  of  all 
claims,  even  those  arising  independent  of  the  fraud,  and 
which  would  be  debts  enforceable  if  the  fraud  had  not 
existed.  This  consideration  disposes  of  the  allowances 
made  for  expenditures  on  the  Chicago  property,  and  sus- 
tains the  findings  as  to  those  items.  Some  attack  is 
made  on  certain  of  these  items  as  unnecessary  expendi- 
tures. Qapen's  plenary  power  to  manage  that  property 
entitles  him  to  all  expenses  thereby  incurred  in  good 
faith.  So  far  as  we  can  see,  the  items  allowed  were  rea- 
sonable expenditures  for  handling  the  property.  No 
question  can  be  made  so  far  as  the  items  represent  liens 
discharged;  that  was  the  primary  purpose  of  the  ar- 
rangement. Repairs  on  the  house  in  order  to  render  it 
habitable,  expenses  of  taking  persons  to  see  it  with  a 
view  to  buying,  the  expense  of  a  watchman, — these  con- 
stitute nearly  all  the  rest  of  the  charges,  and,  under  the 
evidence,  we  think  they  were  not  only  incurred  in  good 
faith,  but  were  almost  demanded.  As,  according  to 
Bourgeois'  own  theory  of  the  contract,  Qapen  was  to  ex- 
change the  property  if  he  saw  fit,  we  must  also  hold  that 
the  broker's  commission  and  other  expenses  of  the  ex- 
change were  properly  allowed.  The  taxes  on  the  Omaha 
property  were  certainly  a  proper  charge.  If  the  ex- 
change had  not  been  made,  Qapen  might  for  his  own  pro- 
tection have  paid  the  taxes  in  Chicago  and  added  them  to 
the  debt.  Under  his  contract  he  was  really  bound  to  do 
so.  Therefore,  when  the  plaintiff  follows  his  equity  into 
the  Omaha  property,  it  must  be  charged  with  similar 
burdens,  especially  as  it  does  not  appear  that  the  burden 
was  increased  by  the  exchange. 
28 
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Plaintiff  complains  that  he  was  allowed  nothing  for 
rents,  and  was  denied  a  credit  for  depreciation  in  value  of 
the  Omaha  property  before  his  interest  was  discovered 
and  while  Gapen  has  been  resisting  redemption.  The 
Omaha  property  is  a  vacant  lot,  agreed  to  be  without 
rental  value  during  the  period  in  question.  All  efforts  to 
rent  the  Chicago  property  had  also  been  unavailing,  Ga- 
pen's  possession  has  been  constructive  at  best.  Under 
such  circumstances  rents  are  never  allowed,  for  the  very 
good  reason  that  there  are  none  and  can  be  none  to  allow. 
But  it  is  argued  that,  in  the  absence  of  rent,  compensa- 
tion should  be  given  in  the  form  of  interest.  In  the  cir- 
cumstances of  this  property  this  cannot  be  permitted. 
{Peuyh  V.  Davis,  113  U.  S.  542.) 

The  contention  that  phiintiff  should  be  allowed  a  credit 
to  the  extent  of  depreciation  in  value  is,  we  think,  not 
tenable.  Violet  t\  Rose,  39  Neb.  661,  is  invoked  on  this 
point.  That  was  a  case  where  a  vendor  of  land  refused 
to  make  the  conveyance  when  he  should  have  made  it, 
but  finally  did  convey,  and  it  was  held  that  the  vendee's 
measure  of  damages  was  the  difference  in  value  at  the 
time  the  conveyance  should  have  been  made  and  when 
it  was  made.  This  rule  was  induce<l  from  that  applied 
in  analogous  cases  of  sales.  The  principle  involved 
seems  to  have  a  bearing  on  a  case  where  a  mortgagee  vex- 
atiously  refuses  to  accept  a  redemption;  but  in  the  one 
case  the  anticipated  value  is  an  essential  part  of  the  bar- 
gain, in  the  other  there  is  no  contract  of  that  character. 
Mortgagors  and  mortgagees  contract  with  reference  to 
the  value  at  the  time  the  mortgage  is  made,  and  both 
take  their  chances  of  fluctuations.  The  unearned  incre- 
ment, and  a  loss  occurring,  not  by  reason  of  waste,  but 
because  of  a  general  and  uncontrollable  depreciation  of 
values,  are  alike  matters  which  the  courts  can  never  hope 
to  adjust  with  perfect  equity,  and  which  they  never  have 
undertaken  to  adjust  in  accountings  between  mortgagor 
and  mortgagee.  Peugh  v.  Davis,  supra,  is  a  case  in  its 
general  features  strikingly  like  that  at  bar,  as  may  be 
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seen  by  reference  to  the  opinion  therein  on  a  former  ap- 
peal. (96  U.  S.  332.)  It  was  there  insisted,  as  here,  that 
the  mortgagor  was  entitled  to  a  credit  on  account  of  de- 
preciation during  the  period  when  the  mortgagee  was  in- 
sisting that  his  title  was  absolute.  It  was  held  that  such 
a  credit  could  not  be  allowed  in  an  accounting  on  the 
mortgage  for  the  purpose  of  redemption.  Indeed,  gen- 
erally spealving,  the  only  penalty  which  the  courts  have 
visited  upon  a  mortgagee  who  even  vexatiously  resists 
redemption  is  the  taxation  of  costs  against  him.  {Stiagg 
V.  Frizcll,  3  Jo.  &  La.  [Ir.]  383;  Slee  v.  Manhattan  Co.,  1 
Paige  [N.  Y.]  48;  Still  v.  Buzzell,  60  Vt  478;  Turner  v. 
Johnson,  95  Mo.  431.) 

While  we  have  not  taken  up  the  assignments  of  error 
in  their  order,  or  even  discussed  them  separately,  we  be- 
lieve the  conclusions  expressed  cover  the  whole  of  the 
argument. 

Affirmed. 


State  op  Nebraska,  ex  rel.  German  Savings  Bank,     ^ss  stiI 


V.  Jacob  Fawce'^tt,  Judge. 

Filed  March  22, 1899.    No.  10604. 

1.  Mandamus:  Allowance  of  Supersedeas.    Mandamus  wiU  not  lie 

to  control  the  discretion  of  a  jiulg-e,  as  by  requiring  him  to  allow 
a  supersedeas  in  a  case  where  such  allowance  rests  in  his  discre- 
tion. 

2.  :  Amount  of  Supersedeas.    Mandamus  will,  however,  lie  to 

compel  a  judge  to  iix  the  amount  of  a  supersedeas  bond  where 
the  statute  gives  an  absolute  right  to  a  supersedeas. 

3.  Order  on  Receiver  to  Sell  Realty:  Objection  by  Bank.    A  banking 

corporation,  a  defendant  in  an  action  having  for  its  object  the 
impounding  of  its  assets,  their  conversion  into  money,  and  their 
application  to  the  payment  of  its  creditors,  may  be  heard  to 
resist  an  application  for  an  order  on  a  receiver  to  sell  its  real 
estate. 

4.  :  .    Such  an  order  is  appealable^ 

6. : :  Estoppel.    The  bank  is  not  estopped  from  resisting 
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Kiich  order  or  appeal ingf  therefrom  by  having-  consented  to  the 
api)ointment  of  a  receiver  in  the  first  instance,  when  the  order 
consented  to  did  not  fix  the  terms  or  conditions  or  time  of  tho 
sale.  These  are  matters  on  which  the  bank  has  a  rigrht  to  be 
heard. 

6.  :   :    SuPERSEOEAS.     An  order  directing  the  receiver  to 

sell  the  real  estate  of  the  bank  is  an  order  directing  the  sale  of 
real  estate,  and  is  siipersedable  as  of  right  under  the  third  sub- 
division of  section  677,  Code  of  Civil  Procedure. 

Original  application  for  mandamus  to  require  re- 
spondont  to  fix  the  amount  of  a  supersedeas  bond.  Writ 
allowed. 

Joel  W.  Wcsty  for  relator. 
Ralph  W,  Breclxenridgey  contra. 

Irvine,  C. 

This  is  an  original  application  for  a  writ  of  mandamus 
to  r(?quire  the  respondent,  one  of  the  district  judges  of  the 
fourth  district,  to  fix  the  amount  of  a  bond  to  eflfect  a 
supersedeas  of  an  ord(»r  made  in  a  proceeding  before  him. 
The  essential  facts  stand  admitted  of  record.  In  189G 
the  German  Savings  Bank,  a  corporation,  was  engaged 
in  the  banking  busin(»ss  in  Omaha  und(»r  the  state  laws. 
In  pursuance  of  the  provisions  of  the  banking  act  (Com- 
piled Statutes,  ch.  8)  an  application  was  made  for  the  ap- 
pointment of  a  receiver  to  wind  up  the  affairs  of  the  bank, 
it  being  charged  that  the  bank  was  insolvent  and  was 
conducting  its  business  in  an  unsafe  manner.  A  receiver 
was  ai3pointed,  and  he  took  possession  of  the  assets  and 
has  ever  since  been  engaged  in  administering  his  trust. 
In  January,  1899,  the  district  court,  the  respondent  pre- 
siding as  judge,  made,  on  the  application  of  numerous 
depositors,  an  order  directing  the  receiver,  at  a  time  fixe<l 
in  the  order  and  after  advertising  as  therein  specified, 
to  sell  all  the  assets  of  the  bank  remaining  in  his  posses- 
sion, including  a  large  amount  of  real  estate.  The  cor- 
poration took  an  exception  to  this  order,  and  seasonably 
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asked  the  respondent  to  fix  the  amount  of  a  supersedeas 
bond,  so  far  as  the  order  concerned  real  estate,  under  the 
third  subdivision  of  section  677,  Code  of  Civil  Procedure. 
The  respondent,  believing  the  order  was  not,  as  a  matter 
of  right,  supersedable,  refused,  and  this  suit  is  brought 
to  coerce  such  action. 

The  case  may  be  quickly  narrowed  in  its  scope,  and 
much  of  the  argument  laid  aside,  by  the  simple  statement 
that  unless  the  order  be  one  within  the  provisions  of  the 
third  subdivision  of  the  section  cited,  then  there  is  no 
provision  giving  the  relator  the  absolute  right  to  a  super- 
sedeas. Unless  that  provision  applies,  the  order  could 
be  superseded  only  in  the  discretion  of  the  court.  Such 
discretion  cannot  be  controlled  by  mandamus,  and,  un- 
der the  facts  disclosed  by  this  record,  we  certainly  would 
not,  even  if  we  could  in  such  an  action,  interfere  with  the 
action  taken  by  the  district  judge.  If,  on  the  other  hand, 
thv3  order  does  fall  within  that  provision,  then  the  legis- 
lature has  given  an  absolute  right  to  a  supersedeas  on 
complying  therewith,  and  we  must  award  the  writ. 
While  it  is  true,  as  argued,  that  the  allowance  of  a  writ 
of  mandamus  is  discretionary,  still  no  court  would  be 
justified  in  refusing  its  aid  when  to  deny  it  would  deprive 
a  party  of  an  absolute  substantial  right  guarantied  by 
statute. 

The  section  cited,  so  far  as  it  may  be  applicable,  is  as 
follows:  "No  appeal  in  any  case  in  equity,  now  pending 
and  undetermined,  or  which  shall  hereafter  be  brought, 
shall  operate  as  a  supersedeas,  unless  the  appellant,  or 
appellants,  shall,  within  twenty  days  next  after  the  ren- 
dition of  such  judgment,  or  decree,  or  the  making  of 
such  final  order,  execute  to  the  adverse  party  a  bond  with 
one  or  more  sureties,  as  follows:  •  •  •  Third — 
When  the  judgment,  decree,  or  order  directs  the  sale  or 
delivery  of  possession  of  real  estate,  the  bond  shall  be 
in  such  sum  as  the  court,  or  judge  thereof  in  vacation, 
shall  prescribe,  conditioned  that  the  appellant,  or  appel- 
lants, will  prosecute  such  appeal  without  delay,  and  will 
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not  during  the  pendency  of  such  appeal  commit,  or  suffer 
to  be  committed,  any  waste  upon  such  real  estate." 

As  the  order  sought  to  be  superseded  expressly  directs 
the  receiver  to  sell  real  estate,  it  seems  to  fall  prima  fdcie 
within  the  section,  and  it  is  appropriate  to  look  first  to 
the  arguments  on  behalf  of  the  respondent  to  see  whether 
any  reason  is  given  why  it  is  not  applicable. 

It  is  contended  that  the  order  is  not  appealable.  If 
not,  then  of  course  it  is  not  supersedable.  Section  275  of 
the  Code  of  Civil  Procedure  makes  appealable  all  orders 
''appointing  receivers,  giving  them  further  directions, 
and  disposing  of  the  property."  This  is  clearly  an  order 
giving  further  directions,  and  disposing,  or  oi-dering  the 
disposition,  of  the  property.  But  it  is  said  that  the 'bank- 
ing act  contains  special  provisions  concerning  such  mat- 
ters; that  the  ordinary  procedure  is  not  applicable.  In- 
deed, the  argument  is  that  the  banking  act  provides  a 
summary  method  of  winding  up  an  insolvent  bank,  and 
■  if  any  order  be  appealable,  it  is  only  that  appointing  the 
receiver  in  the  first  instance;  that  thereafter  the  func- 
tions of  receiver  and  court  are  administrative  and  their 
acts  not  subject  to  review.  It  is  said  that. this  is  the 
clear  policy  of  the  act.  If  so  the  act  is  clearly  unconsti- 
tutional, and  we  are  by  no  means  dispos(Hi  to  so  hold. 
Sections  34  and  35  of  the  banking  act  provide  that  the 
attorney  general  shall  apply  for  a  receiver  whenever  it 
shall  appear  to  tlie  banking  board,  "from  any  examina- 
tion or  report,"  that  certain  facts  exist.  Provisions  are 
then  made  for  the  liquidation  of  debts,  conversion  of  as- 
sets, and  complete  winding  up  of  the  affaire  of  the  bank. 
It  would  be  monstrous  to  say  that  an  inspection  of  a  re- 
port, or  a  consideration  of  the  result  of  an  examiner's 
work,  by  an  administrative  board,  should  lead  to  a  sum- 
mary taking  and  disposition  of  property,  without  any 
hearing  other  than  that  on  the  application  for  a  receiver. 
If  the  proceeding  be  judicial,  it  implies  a  right  to  be 
heard  according  to  the  usual  procedure;  if  it  be  not 
judicial,  then  there  is  no  due  process  of  law,  and  the 
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powers  could  not,  under  the  constitution,  be  conferred 
on  a  court.  But  an  entirely  similar  argument  was  made 
in  State  i\  Oennan  Savings  Bank,  50  Neb.  734,  which  was 
an  appeal  from  an  order  with  reference  to  this  same 
bank,  and  directing  proceedings  against  the  stockhold 
ers.  That  a  case  under  the  banking  act  is  an  adversary, 
judicial,  and  not  an  administrative  proceeding  was  there 
distinctly  held,  as  it  was  also  held  that  an  order  directing 
the  receiver  falls  within  the  general  provisions  of  the 
Code  and  is  appealable.     That  case  is  here  in  point. 

It  is  also  urged  that  the  corporation  consented  to  the 
order  appointing  the  receiver,  and  cannot  now  be  heard 
to  resist  this  order,  which  is  in  effect  one  only  to  carry 
out  the  former.  In  State  ??.  German  Savings  Bank,  supra, 
it  was  held  that  the  corporation  remained  a  party  to  the 
suit,  and  might  be  heard  on  applications  for  further  di- 
rections. It  was,  as  a  matter  of  safety,  suggested  that 
perhaps  the  corporation,  by  consent  to  such  appointing 
order,  might  estop  itself  from  resisting  a  subsequent  or- 
der "clearly  for  the  purpose  merely  of  caiTying  out  the 
order  to  which  it  did  consent."  If  this  order  were  solely 
for  the  purpose  of  carrying  out  the  first,  and  if  it  involved 
no  new  features  on  which  the  relator  had  a  right  to  be 
heard,  then  the  exception  there  suggested  would  apply. 
But  the  order  appointing  the  receiver  did  not  direct  him 
to  sell  the  real  estate.  On  the  contrary,  it  contained  this 
provision:  "That  such  sale  or  sales  of  real  estate,  if  any 
there  be,  among  the  assets  of  said  defendant  bank,  be 
solely  upon  such  terms  and  at  such  times  as  shall  here- 
after be  ordered."  The  necessity  or  propriety  of  such  a 
sale,  the  expediency  and  justice  of  the  time  and  of  the 
terms,  are  certainly  matters  on  which  the  bank  should 
have  a  hearing.  The  further  order  would  not  be  merely 
to  carry  out  the  first,  but  would  extend  to  matters  not  in- 
volved in  any  way  in  the  consent  given  to  the  first  order. 
It  is  argued,  however,  that  section  35  of  the  banking  act 
in  itself  confers  the  power  of  sale  on  the  receiver,  and 
that  the  direction  of  a  sale  of  the  real  estate  flows  by 
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law  from  the  appointment  of  a  receiver.  If  the  sttatute 
requires  a  sale  of  the  real  estate,  regardless  of  what  may 
ai)pear  in  the  proceedings  after  the  appointment  of  a  re- 
ceiver, and  makes  that  order  for  a  provisional  remedy 
conclude  all  rights,  it  is  assuredly  a  piece  of  legislation 
foreign  to  the  genius  of  a  race  which  has  for  centuries 
insisted  that  property  should  be  protected  and  not  se- 
questered save  by  orderly  judicial  procedure.  The  sec- 
tion provides  generally  what  the  receiver  of  a  bank  shall 
do.  Among  other  things,  "sell  all  real  and  pei*sonal 
property  belonging  to  the  bank  on  such  terms  and  condi- 
tions as  the  court  or  judge  shall  direct."  The  first  order, 
unless  indeed  it  provides  terms  and  conditions  of  the  sale, 
does  not  then  authorize  it.  It  is  left  to  the  court  or 
judge,  as  a  judicial  act,  to  determine  when  and  in  what 
manner  the  assets  shall  be  sold.  The  act,  instead  of  b> 
ing  the  arbitrary  measure  asserted,  cai'efully  guards  the 
lights  of  those  interested,  by  insuring  action  by  the  coui't 
or  judge,  and,  of  course,  in  the  exercise  of  judicial  func- 
tions, preliminary  to  a  disposition  of  such  assets.  The 
phrase  "terms  and  conditions"  is  perhaps  ambiguous.  If 
it  means  the  time,  the  manner  of  advertising,  and  the 
manner  of  making  the  sale,  then  this  order  provided 
explicitly  for  all,  and  these  were  matters  left  for  further 
directions,  and  therefore  grounded  an  order  based  on  ad- 
versary proceedings  and  appealable.  If  the  phrase 
merely  means  the  terms  to  the  purchasers,  then  again 
this  order  provided  a  sale  for  cash,  by  deposit  of  a  cer- 
tain percentage  with  the  bid  and  payment  of  the  re- 
mainder on  confirmation,  and  so  included  matter  not 
within  the  order  to  which  the  relator  had  consented. 

We  are  convinced  that  the  order  is  not  only  appealable, 
but  that  it  falls  within  the  express  terms  of  section  677, 
supra,  and  may  be  superseded  as  a  matter  of  right.  It 
was  held  in  Home  Fire  Ins.  Co,  v.  DutcJwry  48  Neb.  755, 
that  an  order  appointing  a  receiver,  while  appealable, 
cannot  be  superseded  as  a  matter  of  right.  To  this  we 
adhere;  but  the  inference   is  against  the  respondent 
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That  holding  was  based  on  the  proposition  that  an  order 
directing  the  delivery  of  possession  of  real  estate  to  a 
receiver  is  not  within  the  supersedeas  statute,  because 
the  receivership  is  provisional;  the  receiver's  possession 
is  that  of  the  parties  through  the  court,  and  the  order  is 
in  no  sense  final,  and  divests  no  rights.  If  so,  then  it  fol- 
lows that  the  order  directing  the  receiver  to  finally  dis- 
pose of  the  prop»?rty  is  final  so  far  as  the  property  is  con- 
cerned, and  is  an  order  which  divests  rights  and  falls 
within  the  statute.  It  has  never  been  doubted  that  a 
decree  of  foreclosure  of  a  mortgage  falls  within  the 
clause  of  section  677  we  have  quoted.  It  directs  a  sale  of 
the  land  to  pay  the  mortgagor's  debt,  and  so  directs  a 
divesting. of  his  title.  This  case  is  analogous.  Equity 
has  here  seized  the  property  of  the  bank  and  directed  its 
sale  to  satisfy  the  debts  of  the  bank.  The  analogy  is  so 
close  as  to  amount  to  identity  rather  than  analogy.  Nor 
is  there  any  force  in  the  argument  that  in  this  proceeding 
the  receivership  was  the  ultimate  purpose  of  the  suit,  and 
the  order  appointing  the  receiver  was,  therefore,  the  final 
order  divesting  rights,  and  supersedable,  if  any  order 
be.  This  argument  is  advanced  to  avoid  the  inference 
drawn  from  the  Butcher  Case.  The  receivership  was  not 
the  main  purpose  of  the  proceeding.  .  Its  main  purpose 
was  to  impound  the  assets  and  apply  them  to  the  pay- 
ment of  debts,  the  receivership  was  only  a  means  to  that 
end,  as  it  is  in  a  foreclosure  case  where  a  receiver  is  ap- 
pointed. 

Let  us  suppose  that  the  statute,  instead  of  providing 
for  a  receivership,  authorized  direct  actions  by  creditors 
and  subjected  the  property  to  a  lien  in  their  favor.  In  a 
suit  to  foreclose  such  lien  there  can  be  no  doubt  that  the 
order  directing  the  sale  would  fall  within  section  677  and 
be  supersedable  as  of  right.  The  situation  is  not 
changed,  nor  the  statute  evaded,  by  resorting  to  the  de- 
vice of  a  receiver  and  so  making  two  orders  to  accom- 
plish the  same  purpose — one  giving  the  receiver  posses- 
aion,  the  other  directing  him  to  make  the  sale. 
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It  is  said  that  the  provisions  of  section  677  are  wholly 
inadequate  to  such  a  case  and  that  it  therefore  cannot 
apply.  In  Penn  Mutual  Life  Ins.  Co.  v.  Creighton  Tlicatre 
Building  Co.y  51  Neb.  659,  it  was  said  that  the  provision 
here  invoked  "evidently  contemplates  an  appeal  by  the 
party  in  possession,  the  former  owner  whose  title  or  right 
of  possession  will  be  divested  by  the  order  of  sale  or  de- 
livery of  possession."  That  language  was  used  with  ref- 
erence to  an  attempted  supersedeas  by  a  bidder  at  the 
sale  who  was  unsuccessful  in  procuring  confirmation  in 
himself.  It  was  held  that  the  provision  did  not  apply  to 
his  case.  In  the  present  case  the  appellant  is  the  party 
whose  title  will  be  divested,  and  the  receiver's  possession 
is  on  its  behalf  as  well  as  that  of  others.  It  is  true  that 
the  statutory  condition  of  the  bond  required  is  inade- 
quate; but  that  is  true  in  every  case  in  which  the  statute 
is  invoked.  Nevertheless,  this  curious  provision  whereby 
one  may  supersede  an  order  of  sale  or  of  confirmation,  or 
any  similar  order,  by  merely  giving  a  bond  not  to  commit 
or  suffer  waste,  and  without  in  any  other  way  protecting 
the  creditor  or  purchaser,  has  been  for  many  years  the 
law  of  this  state  and  must  be  enforced.  According  to  tra- 
dition, it  exists  because  of  a  draftsman's  blunder  in  omit- 
ting other  conditions  in  copying  a  stat^ite  which  it  was 
desired  to  follow.  However  that  may  be,  the  legislature 
enacted  it  in  its  present  form,  and  repeated  attempts  to 
secure  its  amendment  have  proved  futile.  It  seems  to 
represent  the  desire  and  conscience  of  the  state,  and 
while  the  writer  would  not  be  disposed  to  extend  it  by 
construction,  it  is  quite  clear  that  by  its  terms  it  meets 
this  case.  The  writer  realizes  fully  the  mischief  which 
jnay  result  from  appeals  of  this  character  accompanied 
by  a  supersedeas.  The  wisdom  of  permitting  the  appeal 
and  of  allowing  a  supersedeas  are  to  his  mind  both  more 
than  doubtful;  but  the  conclusion  is  unavoidable  that 
the  law  permits  both. 

Writ  allow-ed. 


Vol.  58]  JANUARY  TERM,  1899.  379 

Connecticut  Mutual  Life  Ins.  Co.  v.  Westerhoff. 


Connecticut  IMittuajl  Life  Insurance  Company,  appel-    -gr^ 
LANT,  V.  John  Westerhoff  et  al.,  appellees. 

Filed  April  6, 1899.    No.  8817. 

1.  Mortgages:  Default:  Right  to  Declare  Debt  Due.    A  mortgage 

provided  that  if  default  was  made  in  the  payment  of  the  interest 
on  the  debt,  the  payment  of  which  was  secured  by  the  mortgage, 
the  whole  of  the  indebtedness  should  become  due  and  collecti- 
ble without  notice  of  condition  broken.  Held,  A  contract  within 
the  power  and  right  of  the  parties  to  enter  into,  and  enforceable 
according  to  its  terms.  (Eastern  Banking  Co.  v.  Seeley,  55  Neb. 
660) 

2.  : :  Pleading:  Admissions.    Held,  That  a  default  in  pay- 
ments was  admitted  by  the  answers. 

3. ',  Interest:  Coupons.    An  interest  coupon  which  provides  for 

a  higher  rate  of  interest  from  its  maturity  than  is  exacted  on  the 
principal  sum  by  the  note  to  which  coupon  is  attached  may  be 
legal  and  may  be  enforced  in  strict  accord  with  its  terms. 

4.  :  :  Penalty.    A  provision  in  a  note  and  the  mortgage 

by  which  the  payment  of  the  debt  evidenced  by  the  note  is 
secured  that  in  the  default  of  the  payment  of  the  semi-annual 
interest  installment  the  whole  debt  shall  bear  interest  at  a 
higher  rate  than  it  would  by  its  terms  otherwise  bear,  is  in  the 
nature  of  a  penalty  and  will  not  be  enforced. 

Judgments.     If  parties  have  agreed  upon  a  rate  of 


interest  less  than  seven  per  cent  per  annum  for  the  forbearance 
of  a  debt,  a  judgment  predicated  upon  the  contract  will  bear 
interest  at  seven  per  cent  per  annum.  (Havemeyer  v.  Paul,  45 
Neb.  373.) 

6.  :  :  .  If  parties  have  contracted  for  a  rate  of  in- 
terest greater  than  seven  per  cent  per  annum,  a  judgment  which 
has  for  its  basis  said  contract  will  bear  the  rate  of 'interest  fixed 
by  the  contract.    (Havemeyer  v.  Paul,  45  Neb.  373.) 

Appeal  from  the  district  court  of  Seward  county. 
Heard  below  before  Bates,  J.    Reversed. 

Samuel  J.  Tuttle,  for  appellant. 

E,  C.  Biggs  and  J.  J.  Thomas,  contra. 

Harrison,  C.  J. 

On  April  2,  1894,  the  appellee  John  Westerhoff  and 
his  wife  executed  and  delivered  to  the  appellant  a  prom- 
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issory  note  in  the  sum  of  |1,800,  payable  five  years  after 
date,  to  bear  interest  at  the  rate  of  six  per  cent  per  an- 
num, payable  semiannually.  The  note  had  attached  to 
it  ten  coupons,  each  of  which  evidenced  the  indebtedness 
of  the  makers  of  the  principal  note  for  an  installment  of 
the  interest  which  was  to  become  due  thereon.  In  the 
principal  note  appeared  this  sentence:  "This  note  to 
draw  nine  per  cent  interest  per  annum  after  default  in 
payment  of  principal  or  interest,"  and  in  each  coupon 
there  was  the  statement  that  "This  note  bears  interest 
at  nine  per  cent  after  due."  To  secure  the  payment  of 
the  note  and  interest  there  was  made  and  delivered  a 
mortgage  on  a  piece  of  real  estate,  and  in  the  mortgage 
was  embodied  the  following  provision:  "And  it  is  agreed 
that  if  default  shall  be  made  in  the  payment  of  the  said 
notes,  or  any  part  of  the  interest  thereon,  promptly  as 
they  mature,  •  •  •  then  all  of  the  said  notes,  and  the 
whole  of  the  indebtedness  secured  by  this  mortgage,  *  * 
shall  become  due  and  collectible  at  once,  by  foreclosure 
or  otherwise,  and  without  notice  of  broken  conditions. 
*  *  *  And  it  is  hereby  agreed  that  after  any  default 
in  the  payment.of  the  principal  or  interest,  the  whole  in- 
•  debtedness  secured  by  this  mortgage  shall  draw  interest 
at  the  rate  of  nine  per  cent  per  annum."  It  appears  that 
the  note  was  executed  for  the  amount  of  a  loan  made  by 
the  appellant  to  John  Westerhoff,  one  of  the  appellees, 
that  the  agreed  rate  of  interest  of  the  loan  was  seven  per 
cent  per  annum,  of  which  one  per  cent  per  annum  for  the 
time  of  the  loan,  or  J90,  was  collectcni  at  the  time  of  the 
inception  of  the  loan.  The  appellant  commenced  this 
action  in  the  district  court  of  Seward  county  on  April 
17, 1895,  and  alleged  for  cause  that  there  had  been  default 
in  payment  of  each  of  the  two  first  installments  of  inter- 
est due  on  the  note,  whereby  the.whole  indebtedness  had 
become  due  and  the  conditions  of  the  mortgage  had  been 
broken,  A  foreclosure  was  asked  and  the  allowance  of 
interest  at  the  rate  of  nine  per  cent  per  annum  on  the 
whole  sum  from  the  date  of  the  first  default.     In  the 
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answer  of  the  appellees,  the  WesterhojBfs,  the  execution 
and  delivery  of  the  notes  and  mortgage  were  admitted, 
and  it  was  pleaded  that  at  a  date  subsequent  to  the  ma- 
turity of  the  first  interest  coupon  the  amount  thereof, 
with  nine  per  cent  per  annum  from  its  maturity,  also  the 
amount  of  the  second  coupon  to  become  due,  was  ten- 
dered to  the  appellant;  that  of  such  tender  there  was  a 
refusal;  that  like  tender  was  made  at  a  later  date,  but 
was  refused,  as  was  a  third  and  still  later  one.  These 
tenders  were  to  different  parties  and  at  different  places. 
The  district  court,  on  trial,  dismissed  the  action  and  the 
mortgagee  has  appealed. 

There  are  but  two  main  questions  presented  in  the  ap- 
peal, viz. :  Was  the  appellant  entitled  to  enforce  the  note 
and  mortgage  as  past  due  because  of  the  default  in  the 
payment  of  the  interest;  and  in  this  connection  was  there 
evidence  of  the  default  or  a  lack  thereof?  Second — If 
entitled  to  foreclosure,  should  the  decree  be  for  nine  per 
cent  per  annum  from  the  date  of  the  default  in  payment 
of  the  interest  coupon? 

Of  the  latter  branch  of  the  first  question  it  must  be 
said  that  in  the  answer  there  were  statements  which  in 
effect  constituted  an  admission  of  the  failure  to  pay  the 
amount  of  the  first  coupon  at  its  maturity,  and  as  to  the 
first  and  main  point  of  that  question,  that  it  is  well  es- 
tablished that  for  any  default  in  the  payment  of  the  in- 
stallments of  principal  or  interest  provided  in  a  note  and 
mortgage,  or  either,  the  further  provision  of  the  accel- 
erated maturity  of  the  debt  or  portions  thereof  is  not  a 
forfeiture  and  may  and  will  be  enforced  as  the  allowable 
contract  of  the  parties.  {Pope  v.  Hooper ,  6  Neb.  178;  Low- 
cnstein  v.  Phelan,  17  Neb.  430;  Morling  v.  Bronson^  37  Neb. 
608;  Eastern  Banking  Co.  v.  Seeley^  55  Neb.  660;  Pomeroy, 
Equity  Jurisprudence  sec.  439;  Wlieeler  v.  Howard^  28  Fed. 
Kep.  741;  WhitcJier  v.  Webb,  44  Cal.  127.)  And  the  tender 
of  the  overdue  interest  after  the  default  did  not  deprive 
the  mortgagee  of  his  right  of  foreclosure.  {Stoearingen  v. 
Lahner,  61  N.  W.  Kep.  [la.]  431.) 
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In  regard  to  the  second  question  it  must  be  said  that 
the  portions  of  both  note  and  mortgage  (in  them  there 
was  coincidence)  in  which  it  wa«  provided  that  on  default 
in  payment  of  either  principal  or  interest  the  whole  sum 
due  should  bear  interest  at  nine  per  cent  per  annum, 
which  was  coupled  with  a  further  provision  in  the  mort- 
gage that  in  the  event  of  such  default  the  whole  debt 
should  become  due  and  collectible,  attached  something 
additional  to  the  amount  which  was  to  be  paid  for  the 
use  of  the  principal  sum,  not  because  of  any  default  di- 
rectly in  its  payment,  but  for  default  in  payment  of  a  sum 
or  the  sums  to  be  given  for  its  use.  The  amounts  to  be 
paid  for  the  use  of  the  principal  sum  had  been  definitely 
fixed  and  set  forth  in  terms  in  both  note  and  mortgage, 
and  the  additional  amount  to  be  borne  because  of  default 
in  payment  of  interest  was  within  the  principle  approved 
by  this  court  ^n  Upton  v.  O' Donahue,  32  Neb.  5G5,  and 
Hallani  v.  Tellercn,  55  Neb.  255,  of  the  nature  of  a  penalty, 
and  will  not  be  enforced. 

It  follows  from  what  has  been  said  that  the  judgment 
of  the  district  court  will  be  reversed  and  the  cause  re- 
manded to  that  court  with  instructions  to  enter  a  decree 
of  foreclosure  for  the  amount  of  the  note  and  mortgage 
and  interest  at  six  per  cent  per  annum  from  the  com- 
mencement of  the  action, — this  portion  of  the  decree  to 
bear  interest  at  seven  per  cent  per  annum;  also  for  the 
amount  due  on  interest  coupons  with  interest  at  nine  per 
cent  per  annum  from  the  defaults  in  payments,  and  in- 
terest at  the  same  rate  on  this  branch  of  the  decree. 

Reversed  and  remanded. 

Harrison,  C.  J.,  on  motion  for  rehearing. 

The  adjudication  by  the  district  court  of  Seward  county 
of  the  matters  of  litigation  in  this,  an  action  of  foreclos- 
ure of  a  real  estate  mortgage,  was  appealed  to  this  court 
and  submitted;  and  in  an  opinion  reported  in  58  Neb. 
379,  there  was  set  forth  the  decisions  of  the  questions 
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presented.  A  motion  for  a  rehearing  was  filed,  which 
is  now  pending.  In  one  ground  of  the  motion  there 
is  complaint  of  the  portion  of  the  opinion  in  which  it 
was  determined  that  the  appellant  was  not  entitled 
to  nine  per  centum  per  annum  interest  on  the  princi- 
pal of  the  debt  secured  by  the  mortgage  from  a  ma- 
turity of  it,  which  became  of  existence  by  reason  of  a 
failure  to  pay  an  installment  of  interest  (for  the  pro- 
visions of  the  note  and  mortgage  relative  to  interest, 
maturity  of  principal,  and  other  facts,  see  the  opinion 
to  which  we  have  referred),  and  it  has  been-  suggested 
that  we  have  in  the  determination  of  this  point  an- 
nounced a  doctrine  in  conflict  with  that  established  by 
some  of  the  late  decisions  of  this  court,  and  have  re- 
turned to  the  doctrine  on  this  subject  of  Rkliardson  v. 
Campbell,  34  Neb.  181,  which  was  overruled  in  Have- 
meyer  v.  Paul,  45  Neb.  373,  wherein  it  was  held:  "Where 
a  note  provides  for  a  lawful  rate  of  interest  from  date 
until  maturity,  and  a  higher  and  lawful  rate  of  interest 
afterwards,  the  rate  of  interest  which  the  note  draws 
from  its  date  to  maturity  is  the  contract  rate  for  that 
time;  and  the  rate  which  the  note  draws  after  maturity 
is  the  contract  rate  from  that  date,  within  the  meaning 
of  section  3,.  chapter  44,  Compiled  Statutes  1893.  First 
point  of  the  syllabus  in  Richardson  v.  Campbell,  34  Neb. 
181,  overruled."  To  the  same  effect  see  Omaha  Loan  & 
Trust  Co.  V,  Hanson,  46  Neb.  870;  Omaha  Fire  Ins.  Co.  v. 
Fitch,  52  Neb.  88;  Crapo  v.  Hefner,  53  Neb.  251.  In  the 
cases  to  which  we  have  just  referred,  commencing  with 
Havcmeyer  v.  Paul,  the  sum  of  money  loaned  bore  interest 
at  a  specified  rate  from  the  time  loaned  until  its  definitely 
fixed  maturity;  and  it  was  provided  in  the  contract  of 
the  parties  that  if  the  principal  sum  was  not  paid  at  its 
stated  fixed  maturity  it  should  draw  interest  at  an  in- 
creased rate;  or  the  lender  said  to  the  borrower,  "You 
will  pay  me  a  designated  rate  of  interest  to  a  certain 
named  date  on  this  money,  and  if  you  do  not  then  pay  it 
to  me,  for  the  time  subsequent  which  yon  keep  it  you 
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must  pay  for  its  use  an  increased  rate  of  interest,"  and  to 
this  the  borrower  acceded,  and  this  it  was  held  is  en- 
forceable. In  the  case  at  bar  a  different  question  arises. 
It  was  not  because  the  fixed  date  for  payment  of  the 
principal  had  arrived,  and  default  had  been  made,  that 
the  holder  of  the  evidence  of  the  indebtedness  and  its 
security  sought  relief  under  them,  and  for  an  increased 
rate  of  interest  as  provided  in  the  contract,  but  it  was 
by  reason  of  the  non-payment  at  the  time  agreed  upon, 
and  prior  to  the  designated  maturity  of  the  principal,  of 
an  installment  of  the  amount  to  be  paid  for  the  use  of 
the  principal  and  by  which  default  the  lender  might 
claim  a  maturity — an  accelerated  maturity — of  the  prin- 
cipal, and  collect  the  amount  contracted  to  be  paid  for 
the  use  of  the  money  increased  by  a  further  sum,  added, 
not  because  of  a  failure  to  pay  the  principal  when  it  was 
due,  and  for  its  further  use  or  forbearance,  but  because 
of  the  failure  to  pay  a  stated  portion  of  the  sum  due  for 
the  use  of  the  principal.  This  is  in  the  nature  of  a  pen- 
alty for  non-payment  of  the  installment  of  interest,  and 
not  an  amount  paid  as  per  contract  for  the  use  of  the 
money  borrowed.  This  is  not  in  conflict  with  the  doc- 
trine of  the  cases*  to  which  we  have  alluded,  nor  is  it  a 
return  to  the  discarded  rule  of  Richardson  v.  Campbell^ 
supra.  In  the  opinion  we  stated:  "It  follows  from  what 
has  been  said  that  the  judgment  of  the  district  court  will 
be  reversed,  and  the  cause  remanded  to  that  court,  with 
instructions  to  enter  a  decree  of  foreclosure  for  the 
amount  of  the  note  and  mortgage  and  interest  at  six 
per  cent  per  annum  from  the  commencement  of  the  ac- 
tion,— ^this  portion  of  the  decree  to  bear  interest  at  seven 
per  cent  per  annum;  also  for  the  amount  due  on  interest 
coupons  with  interest  at  nine  per  cent  per  annum  from 
the  defaults  in  payments,  and  interest  at  the  same  rate 
on  this  branch  of  the  decree."  (Conncctmit  Mntvul  lAfe 
Ins.  Co.  V.  Westerhofy  58  Neb.  382.)  This  should  be  mod- 
ified to  read  after  the  word  "action":  "To  the  date  of  the 
original  contract  maturity  of  the  debt,  and  thereafter 
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the  interest  on  the  debt  to  date  of  decree  and  on  the  de- 
cree to  be  at  nine  per  centum  per  anjium;  to  be  included 
in  the  decree  the  amount  due  on  coupons  with  interest 
from  the  maturity  of  each  at  nine  per  centum  per  an- 
num/' 

Reversed  and  remanded. 


Chicago,  Burlington  &  Quincy  Railroad  Company 
V.  William  IT.  Bond,  ADMiMSTiiATon. 

Filed  April  6, 1S99.    No.  8822. 

Death  by  Wrongful  Act:  Pecuniary  Injury:  Pleading.  In  an  action 
for  damagfes  under  the  proviFions  of  chapter  21,  Compiled  Stat- 
utes, a  petition  is  fatally  defective  which  discloses  no  survivor 
entitled  by  law  to  support  by  the  person  deceased,  and  in  which, 
with  reference  to  such  survivor  as  is  described,  there  is  no  aver- 
ment of  pecuniary  injury.  Chicago,  B,  d  Q,  IL  Co,  v.  Van  Buskirk, 
58  Neb.  252,  approved  and  followed. 

Error  from  the  district  court  of  Dundy  county.    Tried 
below  before  Norris,  J.    Reversed. 

W.  S.  Morlariy  J.  W.  Deweese,  and    F.  E.  Bishop^  for 
plaintiff  in  error. 

J.  W.  Janics  and  Seth  F.  CrewSy  contra. 

Harrison,  C.  J. 

In  this  action  instituted  in  the  district  court  of  Dundy 
county  it  was  alleged  that  the  death  of  Maud  Bond  had 
been  caused  by  reason  of  the  carelessness  and  negligence 
of  the  plaintiff  in  error,  and  the  defendant  in  error  had 
been  duly  appointed  administrator  of  the  estate  of  the 
deceased  person.  In  the  petition  there  appeared  the  fol- 
lowing statement  relative  to  damages:  "The  said  Maud 
Bond  has  neither  husband  nor  children,  but  left  William 
29 
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H.  Bond  and  Sarah  C.  Bond,  her  parents,  and  Susan  0, 
Bond,  John  W.  Bond,  Clarence  E.  Bond,  Jessie  Bond, 
Mamie  Bond,  and  Herman  L.  Bond,  brothers  and  sisters, 
who  are  heirs  at  law  and  next  of  kin,  who  have  been  dam- 
aged in  the  sum  of  $5,000."  Issues  were  joined,  and  as  the 
result  of  a  trial  judgment  was  rendered  against  the  com- 
pany, and  for  it  there  has  been  presented  to  this  court 
a  petition  in  error. 

The  contention  is  that  the  averment  of  the  petition  in 
regard  to  damages  was  insufficient.  A  suit  which  was 
predicated  upon  the  same  facts  and  circumstances  was 
commenced  and  tried  in  the  district  court  of  Dundy 
county  with  a  like  termination.  The  language  of  the  pe- 
tition in  that  case  on  the  subject  of  damages  did  not  differ 
in  effect  from  the  one  in  the  case  at  bar.  That  case  was 
removed  to  this  court  by  petition  in  error  and  the  same 
question  of  the  sufficiency  of  the  plaintiff's  pleading  was 
raised  as  in  this.  It  was  therein  determined  that  in  an 
action  as  was  that  under  the  provisions  of  chapter  21  of 
the  Compiled  Statutes,  the  statutory  law  in  respect  to 
damages  for  death  of  a  person  caused  by  a  wrongful  act, 
neglect,  or  default,  a  petition  was  wholly  insufficient  in 
which  there  was  not  shown  to  be  a  party  survivor  who 
was  dependent  upon,  or  legally  entitled  to,  support  by 
the  person  whose  death  had  been  so  caused,  if  there  was 
also  in  the  pleading  a  lack  of  statement  of  pecuniary  in- 
jury to  the  persons  therein  alleged  as  survivors.  Chicago, 
B.  &  Q,  R.  Co.  V.  Van  Buskirk,  58  Neb.  252.  See,  also,  City 
of  Friend  v.  Burleigh,  53  Neb.  674.)  A  re-examination  of 
the  matter  has  produced  no  change  in  our  views  on  the 
subject  of  the  sufficiency  of  the  statement  which  was  at- 
tacked in  each  case,  and  it  follows  that  the  judgment 
must  be  reversed. 

Reversed  and  remanded. 
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Omaha   Breavixg   Association   v.   Christian    Bulln- 

HEIMER. 
Filed  April  6, 1899.    No.  8824. 

1.  Master  and  Servant:  Action  for  Personal  Injuries:    Mistreat- 

ment OF  Servant:  Opinion  of  Third  Person:  Court's  Examina- 
tion OF  Witnesses.  Assignment  of  error  of  the  admission  of  cer- 
tain testimony  examined,  and  held  well  taken. 

2.  Instructions:  Exceptions:   Review.     There  must  be  an  exception 

to  an  instruction  when  given,  to  obtain  a  review  of  the  alleged 
error  of  such  action. 

Error  from  the  district  court  of  Douglas   county. 
Tried  below  before  Scott,  J.    Reversed. 

Hamilton  &  MaamrUf  W.  W.  MorsmaUy  and  George  B, 
Lak€j  for  plaintiff  in  error. 

Edward  W.  Simeral  and  Weaver  &  Giller,  contra. 

Harrison,  C.  J. 

In  an  error  proceeding  to  this  court  the  brewing  asso- 
ciation  seeks  a  reversal  of  a  judgment  of  the  district  court 
of  Douglas  county  in  favor  of  the  defendant  in  error  in 
an  action  wherein  he  recovered  a  sum  as  the  damages  for 
personal  injuries  alleged  to  have  been  suffered  by  him  by 
reason  of  the  negligence  of  the  association.  In  the  peti- 
tion there  was  pleaded  the  corporate  capacity  and  exist- 
ence of  the  association,  also  that  defendant  in  error  was, 
and  had  been  prior  to  March  12,  1894,  "an  engineer  by 
trade,''  and  as  such  employed  by  the  association.  For 
further  statements  we  now  quote  from  the  i)etition: 

"Plaintiff  further  says  that  on  the  12th  day  of  March, 
.  1894,  while  employed  by  said  defendant  as  aforesai'l,  that 
Gottlieb  Storz,  the  president  of  said  defendant  corpora- 
tion, ordered  this  plaintiff  to  go  into  the  third  cellar  of 
said  defendant's  building  for  the  purpose  of  doing  some 
work  upon  the  brine  pipes  in  said  cellar. 
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"4.  That  prior  to  said  12tli  day  of  March,  1894,  by  or- 
ders of  said  defendant,  there  had  been  a  hole  cut  through 
the  floor  of  said  third  cellar  about  eight  feet  square,  which 
said  hole  opened  into  the  second  cellar  about  eighteen 
feet  below  that  of  the  third  cellar,  and  that  through  neg- 
ligence and  carelessness  of  the  said  defendant,  its  agents, 
servants,  and  employes  said  opening  was  left  wholly  and 
entirely  without  protection  and  unguarded  and  uncov- 
ered by  railing  of  any  kind  or  description. 

"5.  The  plaintiff  further  states  that  said  third  cellar 
is  at  all  times  dark  and  unprovided  with  light,  and  plain- 
tiff was  compelled  to  carry  a  lighted  candle,  and  that 
while  examining  the  brine  pipes  which  are  attached  to 
the  sides  and  ceiling  of  the  third  cellar  wall,  and  through 
no  carelessness  or  negligence  on  his  part,  and  not  know- 
ing of  the  existence  of  the  hole  in  the  floor  of  said  cellar, 
as  aforesaid,  and  whil6  walking  along  the  floor  of  said 
cellar,  this  plaintiff  stepped  into  said  hole  and  fell 
through  the  same,  a  distance  of  about  eighteen  feet,  into 
the  cellar  below." 

There  were  further  allegations  relative  to  the  injuries 
received  by  the  defendant  in  error,  their  character,  etc., 
and  the  suffering  endured  by  him.  Issues  were  joined, 
and  a  trial  thereof  resulted,  as  we  have  hereinbefore  in- 
dicated, in  a  judgment  against  the  association. 

One  question  raised  and  argued  for  the  plaintiff  in  error 
is  of  the  admissibility  of  a  portion  of  the  testimony  of  the 
defendant  in  error,  who,  in  answer  to  an  interrogatory 
in  regard  to  what  had  been  stated  to  him  by  Mr.  Haubens, 
who,  it  was  testified  by  defendant  in  error,  was  one  of 
the  corporation,  assisted  in  the  transaction  of  its  busi- 
ness, was  an  officer  of  the  association,  stated  that  in  a 
conversation  between  them  as  to  what  had  caused  Bulln- 
helmer to  quit  the  service  of  the  association  "I  said  to 
Mr.  Haubens  the  way  I  get  treated  from  Mr.  Storz  I  can 
hardly  stand  it  any  longer.  I  stood  it  so  long.  I  done  my 
best,  all  I  could,  all  I  could  do  for  him,  and  then  Mr. 
Haubens  said,  ^It  is  a  shame  you  get  treated  that  way; 
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you  been  working  so  long  for  the  company  and  always 
give  satisfaction;'  and  he  says,  'So  far  as/  he  says,  *I 
should  be  paid  if  I  should  work  or  not.'  I  could  earn  my 
money  if  I  only  was  around."  This  testimony  was  in  re- 
lation to  a  business  matter  or  transaction  between  the 
defendant  in  error  and  the  association  which  transpired 
subsequent  to  the  alleged  injuries,  and  the  witness  tes- 
tified of  the  stated  opinion  of  another  party  relative  to 
the  shameful  treatment  by  the  association  of  the  defend- 
ant in  error  in  such  after  affair.  The  opinion  of  the 
conduct  of  the  association  or  its  officer  or  officers,  as 
stated  to  have  been  expressed  by  Mr.  Haubens,  whether 
so  voiced  by  him  or  any  other  person,  and  while  an  of- 
ficer or  agent  of  the  association  or  wholly  unconnected 
with  it,  was  wholly  incompetent  and  immaterial  to  the 
issues  then  on  trial  and  was  well  calculated  to  prejudice 
the  rights  of  plaintiff  in  error;  hence  the  admission  of 
the  testimony  was  erroneous. 

It  developed  in  the  testimony  that  prior  to  the  time 
the  hole  in  the  floor  through  which  the  defendant  in  error 
fell  was  made  some  person  had  marked  on  the  floor,  with 
chalk,  lines  which  were  to  be  followed  in  sawing  and  tak- 
ing out  so  much  of  the  flooring  as  was  necessary,  and 
there  had  been  an  attempt  during  the  course  of  the  trial 
to  show  that  the  defendant  in  error  had  given  directions 
for  the  chalk-marks  and  for  making  the  hole  in  the  floor. 
Immediately  following  an  interrogation  to  defendant  in 
error  by  his  counsel  in  relation  to  the  chalk-marks  on  the 
floor  and  the  former's  probable  knowledge  of  them  or 
conversation  about  them  with  the  carpenter  who  was 
to  observe  them  in  the  removal  of  the  portion  of  the  floor 
outlined  by  them,  which  question  was  objected  to  by 
counsel  for  the  association,  the  presiding  judge,  after 
overruling  the  objection,  interrogated  the  witness,  and 
connectedly  there  were  other  occurrences,  of  all  of  which 
the  following  is  the  record: 

I  never  made  a  chalk-mark  and  never  was  asked  to 
make  one. 
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The  Court:  Did  you  know  where  the  chalk-marks  were? 

Objection  by  the  defendant  to  the  question  propounded, 
as  there  is  no  evidence  hei*e  tending  to  show  that  he  knew 
anything  about  chalk-marks  on  the  floor  where  this  hole 
was  cut. 

The  Court:  You  may  state  to  the  jury  what  the  fact 
is  in  regard  to  that,  whether  you  knew  anything  about 
it  or  not. 

Objection  by  the  defendant,  as  it  is  not  competent  for 
the  court  to  examine  a  witness  in  the  case. 

The  Court:  It  is  competent  for  the  court  to  see  that 
justice  is  done.  I  don't  propose  to  sit  here  like  a  Stough- 
ton  bottle  and  leave  things  untouched.  If  a  point  is  over- 
looked, I  propose  to  call  it  out. 

Defendant  excepts. 

A.    There  wasn't  any  such  thing. 

The  Court:  Gentlemen  of  the  jury,  when  on  yesterday 
the  plaintiff  was  upon  the  witness-stand  and  a  question 
was  put  to  the  witness  by  the  court  as  to  the  chalk-marks 
testified  to,  the  question  was  objected  to  by  the  defend- 
ant's counsel ;  thereupon  was  a  colloquy  between  the  court 
and  counsel  in  regard  to  the  matter,  and  I  wish  to  say  to 
you  that  whatever  was  said  by  the  court  was  not  for  you, 
or  to  you,  but  for  counsel  and  to  counsel.  It  was  not  in- 
tended to,  nor  will  you  allow  it  in  any  manner  to,  influ- 
ence you  or  prejudice  you  for  or  against  either  party  to 
the  suit.  It  was  intended  solely  and  alone  for  counsel, 
as  it  was  a  question  of  the  legal  right  of  the  court  at  any 
time  to  ask  a  proper  question  of  a  i)arty  or  a  witness  upon 
the  stand  respecting  any  point  or  points  involved  in  the 
case  without  flrst  asking  permission  of  counsel  to  do  so. 

It  is  argued  that  the  court  erred  in  questioning  the  wit- 
ness and  in  its  statements  to  the  jury  in  answer  to  the 
objection  which  was  interposed  to  its  interrogatory.  We 
have  stated  our  view  s  in  regard  to  action  of  a  presiding 
judge  questioning  witnesses  as  follows:  "In  the  matter 
pf  the  complaint  that  the  jidge  of  the  district  court  whp 


Vol.58]  JANUARY  TERM,  1899.  391 

•       Omaha  Brewing  Ass'n  v.  Bulinheimer. 

presided  during  the  trial  of  this  case  took  too  active  a 
part  therein,  in  that  he  interrogated  the  witnesses,  etc., 
we  have  carefully  examined  this  matter  again,  and  dis- 
covered that  in  a  number  of  instances  he  asked  questions 
for  what  plainly  appears  to  have  been  the  purpose  of  a 
more  clear  understanding  of  the  admissibility  or  non- 
admissibiiity  of  testimony  to  which  an  objection  had  been 
intei'posed,  that  the  ruling  on  the  objection  might  be  cor- 
rect. Such  actions  were  entirely  proper.  In  a  number 
of  other  instances  the  trial  judge  questioned  w^itnesses 
and  elicited  testimony  which  bore  more  or  less  directly 
on  the  main  issues.  It  is  undoubtedly  necet^sary  that  the 
judge  w^ho  presides  should  acquire  as  full  knowledge  of 
the  facts  and  circumstances  of  the  case  on  trial  as  pos- 
sible, in  order  that  he  may  instruct  the  jury,  and  cor- 
rectly, to  the  extent  his  duty  demands,  shape  the  deter- 
mination of  the  litigated  matters,  that  justice  may  not 
miscarry,  but  may  prevail;  and  doubtless  it  is  allowable 
at  times,  and  under  some  circumstances,  for  the  presiding 
judge  to  interrogate  a  witness.  The  exact  extent  or  when 
the  exigencies  may  warrant  an  exercise  of  this  right  are 
matters  which  are  not  capable  of  very  precise  statement; 
but  it  may  be  said  that  the  right  here  in  question  is  one 
which  should  be  very  sparingly  exercised,  and,  generally, 
counsel  for  the  parties  should  be  relied  on  and  allowed 
to  manage  and  bring  out  their  own  case.  The  actions 
of  the  judge  in  this  respect  should  never  be  such  as  to 
warrant  any  assertion  that  they  were  with  a  view  to  as- 
sistance of.  the  one  or  the  other  party  to  the  cause.'' 
{Bartlcy  i\  State,  55  Neb.  294.  See,  also,  prior  opinion  in 
the  same  case,  53  Neb.  348.)  Questioning  the  witness, 
when  considered  in  connection  with  the  remarks  that 
M'ere  made  by  the  trial  judge,  was  doubtless  error,  and 
that  which  was  prejudicial,  in  that  the  jury,  or  individual 
jurors,  might  be  induced  by  it  all  to  conclude  that  the 
court  had  opinions  in  regard  to  the  rights  of  the  parties 
which  were  shadowed  forth  or  indicated,  to  some  extent 
at  least,  by  its  question  and  language  in  response  to  the 
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objection  thereto;  but  the  court,  as  we  have  quoted  on 
the  next  day,  admonished  the  jury  that  the  matter  was 
wholly  one  between  it  and  the  counsel  and  not  to  be  con- 
sidered by  the  jurors.  This  admonition  was  full  and 
complete  and  must  have  robbed  the  prior  happenings  of 
any  harmful  force  they  may  have  possessed.  {Hartley  v. 
State,  53  Neb.  348;  Hoover  v.  State,  48  Neb.  184.) 

It  is  urged  that  the  court  erred  in  giving  in  charge 
to  the  jury  instructions  numbered  5  and  6.  To  instruction 
numbered  5  there  was  no  exception  at  the  time  it  was 
given;  hence  the  assignment  relative  to  it  must  be  dis- 
regarded. The  portion  of  the  one  numbered  6  which  is 
claimed  to  be  objectionable  is  as  follows:  "But  if  plaintiff 
has  proved  all  the  other  facts  necessary  to  a  recovery,  and 
has  not  shown  by  his  own  evidence  in  making  out  his  case 
that  he  contributed  to  the  injury  by  his  own  negligence, 
then  your  verdict  should  be  for  the  plaintiff."  Counsel 
insist  that  the  effect  of  this  was  to  exclude  from  the  con- 
sideration of  the  jury  all  the  evidence  which  might  have 
tended  to  show  contributory  negligence  which  was  given 
on  behalf  of  defendant  in  error,  except  such  as  he  himself 
personally  gave.  There  is  an  inaptness  of  expression  in 
the  language  we  have  quoted  which  renders  it  liable  to 
the  construction  contended  for  by  counsel;  to  say  the 
least,  it  involves  an  ambiguity,  and  jurors  may  have  in- 
terpreted it  as  does  counsel,  but,  when  read  in  connection 
with  all  the  other  portions  of  the  charge  which  treated 
specifically  of  the  same  subject-matter  of  the  issues,  we 
doubt  whether  it  can  be  given  the  importance  as  an  error 
attached  to  it  by  counsel. 

There  are  several  other  errors  presented  which  refer 
to  admission  and  exclusions  of  evidence  to  portions  of  the 
charge  to  the  jury,  and  connected  therewith  a  question 
is  argued  in  which  there  is  involved  an  attack  on  the 
sufficiency  of  the  petition  to  admit  of  the  litigation  herein 
of  one  of  the  issues  of  which  there  was  testimony  and 
notice  in  the  instructions,  but  as  the  cause  must  be  re- 
manded for  a  new  trial,  we  deem  it  unnecessary  to  dis- 
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CUSS  these  points;  if  errors,  they  will  probably  not  occur 
again.  It  follows  from  what  has  been  stated  that  the 
judgment  must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


Hugh  Doak,  appellee,  v.  James  Reynolds  bt  al., 

appellants. 

Filed  Apml  6, 1899.    No.  8853. 

Executions:  Appraisement:  List  op  Liens.  If  in  the  appraisement 
of  real  estate  preliminary  to  a  sale  thereof  under  execution  or 
to  carry  out  a  decree  of  foreclosure  no  incumbrances  are  de- 
ducted, that  no  certificates  of  liens  were  obtained  or  filed  is  not 
a  forceful  objection  for  a  defendant,  the  owner  of  the  equity,  to 
confirmation  of  the  sale;  but  if  incumbrances  are  deducted,  cer- 
tificates of  the  liens  must  be  obtained  and  the  copy  of  the  ap- 
praisement, inclusive  of  applications  for  certificates  of  liens  and 
the  certificates,  filed  with  the  clerk  of  the  district  court  prior  to 
the  advertisement  of  notice  of  the  sale. 

Appeal  from  the  district  court  of  Harlan  county. 
Heard  below  before  Beall,  J.    Reversed. 

R.  L.  KeesteVy  for  appellants. 

John  Everson,  contra. 

Harrison,  C.  J. 

In  this,  an  action  in  the  district  court  of  Harlan  county 
to  foreclose  a  mechanic's  lien,  a  decree  was  rendered  and 
an  order  of  sale  of  the  premises,  subjected  to  the  opera- 
tion of  the  lien,  was  issued,  pursuant  to  the  directions  of 
which  the  sheriff  of  said  county  made  a  sale  of  the  prop- 
erty, and  after  his  return  of  the  order  objections  to  the 
confirmation  of  the  sale  were  filed.  On  hearing,  these  ob- 
jections were  overruled  and  the  sale  confirmed.  From 
the  order  of  confirmation  this  appeal  has  been  perfected. 
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The  sale  was  of  date  March  2,  1896.  The  first  publica- 
tion of  the  notice  of  the  sale  was  on  January  30,  1896. 
One  of  the  objections  to  the  sale  was  that  the  recjuisite 
certificates  of  liens  were  not  deposited  or  filed  with  the 
clerk  of  the  district  court  prior  to  the  publication  of  the 
notice  of  sale.  The  record  discloses  that  the  certificates 
of  liens  were  filed  ifarch  2,  1896,  the  date  of  sale.  It  is 
provided  by  statute:  "The  officer  holding  such  appraise- 
ment shall  forthwith  deposit  a  copy  thereof,  including 
his  application  to  the  officers  enumerated  in  section  three 
of  this  act,  and  their  olficial  certificates  as  in  said  section 
provided,  in  the  office  of  the  clerk  of  the  court  from  which 
such  execution  issued."  (Code  of  Civil  Procedure,  sec. 
491d.)  The  provisions  of  the  law  are  mandatory,  and 
that  they  be  observed  is  essential.  (Burkett  v.  Clark,  46 
Neb.  466;  First  Nat.  Bank  of  Broken  Bote  v.  Ilanicr,  51  Neb. 
23;  Riuland  v.  Waiigh,  52  Neb.  358;  Walker  v.  Pateh,  52 
Neb.  763.)  It  is  true  that  where  no  incumbrances  are 
deducted  and  no  certificates  of  liens  are  obtained  or  filed, 
the  defendants,  owners  of  the  equity,  have  no  good  reason 
to  object,  for  it  is  not  prejudicial;  but  if  incumbrances  are 
deducted,  the  certificates  should  be  obtained  and  a  copy 
of  the  appraisement,  inclusive  of  applications  for  cer- 
tificates and  the  certificates,  filed  at  the  prescribed  time. 
(Burkett  v.  Clark,  supra,) 

There  were  other  errors,  or,  to  say  the  least,  irregular- 
ities in  the  requisite  preliminary  proceedings  of  the  sale, 
to  which  there  were  objections,  which  are  now  urged,  but 
we  do  not  deem  it  necessary  to  discuss  them  at  this  time. 
The  order  of  confinnation  must  be  reversed  and  the  cause 
remanded.    The  sale  should  be  set  aside. 

Reversed  and  remanded. 
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Globe  Loan  &  Trust  Company,  appellee,  v.  Orlando     i  m 
S.  Wood  p:t  al.,  appellants. 

Filed  April  6, 1899.    No.  8856. 

Executions:  Appraisement:  List  of  Liens.  The  provisions  of  section 
491(i  of  the  Code  of  Civil  Procedure,  to  the  effect  that  a  copy  of 
an  appraisement  of  real  estate  to  be  sold  at  judicial  sale,  inclu- 
sive of  the  applications  to  certain  officers  for  certificates  of  liens 
and  such  certificates,  shall  be  forthwith  deposited  in  the  oflice 
of  the  clerk  of  the  proper  court,  are  mandatory,  and  unless  there 
is  a  compliance  therewith  prior  to  the  advertisement  of  the 
notice  of  sale,  any  sale  made  may  be  vacated. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Ferguson,  J.    Reversed. 

« 
L.  D,  IlolmeSy  for  appellants. 

O.  W.  Shields,  F.  C.  O^Hollaren,  and  Saunders  d  Macfar- 
la)id,  contra. 

Harrison,  C.  J. 

An  appeal  has  been  perfected  herein  from  an  order  of 
confirmation  of  a  sale  of  real  estate  made  pursuant  to  a 
decree  of  foreclosure  of  a  mortgage.  Objections  were 
made  to  the  appraisal,  also  the  confirmation  of  the  sale. 
On  hearing,  the  objections  were  overruled  and  a  motion 
to  confirm  the  sale  was  sustained  and  the  order  appealed 
from  was  entered.  One  objection  interposed  to  the  ap- 
praisal was  that  no  certificates  of  the  proper  officers  in 
regard  to  the  liens  which  were  deducted  as  incumbrances 
were  obtained  and  filed  as  required  by  law.  Section 
491  d  of  the  Code  of  Civil  Procedure  provides:  "The  officer 
holding  such  appraisement  shall  forthwith  deposit  a  copy 
thereof,  including  his  application  to  the  officers  enumer- 
ated in  section  three  of  this  act,  and  their  official  cer- 
tificates as  in  said  section  provided,  in  the  office  of  the 
qlerk  of  the  court  from  which  such  execution  issued." 
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The  requirements  of  the  portion  of  the  section  of  the  Code 
just  quoted  are  mandatory,  and  a  noncompliance  there- 
with may  furnish  cause  for  setting  aside  an  order  of  con- 
firmation of  a  sale  and  the  sale.  If  liens  are  deducted 
in  making  the  appraisement,  the  certificates  should  be 
obtained  and  filed  as  required,  prior  to  the  advertisement 
of  the  sale.  {Burkctt  v.  Clark^  46  Neb.  466;  First  Nat. 
Bank  of  Broken  Bow  v.  Ilatner,  51  Neb.  23;  Rcula)id  v. 
Waughy  52  Neb.  353;  Walkir  v.  Patch,  52  Neb.  763.) 

There  were  other  objections  to  the  appraisal  and  to 
confirmation  of  the  sale  presented  in  the  district  court 
which  are  argued  here,  but  we  do  not  deem  their  discus- 
sion essential  at  this  time.  For  the  reason  indicated 
herein  the  order  of  confirmation  is  reversed  and  the  cause 
remanded.    The  sale  should  be  vacated. 


Reversed  and  remanded. 


M  m      John  F.  Dailey,  Administrator,  v.  Burlington  &  Mis- 
souri River  Railroad  Company. 

Filed  April  6, 1899.    No.  9611. 

1.  Master  and  Servant:  Risks  of  Employment.    An  employ^  assumes 
the  ordinary  risks  of  his  employment. 

3.  :   CoNTRiBX'TOKY  NEGLIGENCE:   DAMAGES.    Notwithstanding  a 

party  has  negligently  placed  himself  in  a  position  wherein  he  \s 
exposed  to  injury,  if  another,  after  discovery  of  such  condition, 
iuiiicts  the  injury  by  reason  of  failure  to  exercise  ordinary  care 
to  avoid  it,  the  former  may  have  an  action  for  damages  against 
the  latter. 

3.  : .    A  section-boss  and  men  in  charge  of  and  running 

a  hand-car  on  the  track  of  a  railway  company  remained  on  the 
track  and  attempted  to  remove  the  hand-car  and  prevent  its 
endangering  the  safety  of  an  approaching  train  and  the  persons 
thereon.  Such  facts  alone  were  not  conclusive  of  their  contribu- 
tory negligence. 

4.  Pleading:  Construction:  Demvriusb.    A  pleading  may  be  said  to 
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allege  what  can  by  reasonable  and  fair  intendment  be  implied 
from  its  statements,  and  when  assailed  by  general  demurrer  all 
it  states  is  to  be  considered  as  admitted,  and  unless,  when  viewed 
in  the  light  of  the  foregoing  rule,  there  is  no  cause  of  action 
stated,  the  pleading  must  be  upheld. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Dickinson,  J.    Reversed. 

John  D.  Ware  and  T.  J.  Malioneyj  for  plaintiff  in  error. 

Qreene  &  Breckenridge  and  J.  C  KinsleVy  contra. 

Harrison,  C.  J. 

This  action  was  instituted  by  the  administrator  of  the 
estate  of  William  T.  Dailey,  deceased,  to  recover  the  dam- 
ages alleged  to  have  resulted  from  the  negligence  of  the 
company  by  which  the  death  of  William  T.  Dailey  was 
caused  on  February  17, 189G,  wiiile  he  was  an  employ^  of 
the  company  as  what  is  termed  a  "section-boss/'  and  en- 
gaged in  the  performance  of  his  duties.  To  the  petition 
there  was  interposed  a  general  demurrer,  which  on  hear- 
ing was  sustained  and  the  action  dismissed,  and  a  peti- 
tion in  error  has  been  presented  to  this  court  in  behalf 
of  the  plaintiff  in  the  suit. 

The  petition  was  a  somewhat  extended  and  lengthy 
statement  of  the  occurrences  and  circumstances  upon 
which  the  action  was  predicated,  and  we  deem  it  best  not 
to  quote  it  in  full  and  to  state  herein  but  a  few  of  the 
main  facts.  On  February  17,  1890,  William  T.  Dailey 
and  two  "section-men,"  emi)loy^s  of  the  company,  went 
over  a  portion  of  the  line  of  the  company's  road  upon  a 
hand-car,  a  part  of  the  section  to  which  they  were  em- 
ployed to  attend  and  keep  in  good  condition.  At  the  par- 
ticular time  in  question  the  men  were  engaged  in  what  is 
not  inaptly  termed  in  the  petition  "a  required  tour  of  in- 
spection" of  the  particular  part  of  the  section  of  the  line 
of  road  over  which  they  then  passed  or  ran  the  hand-car. 
They  went  to  the  northern  termination  of  the  section,  and 
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there  tlioy  stopped  and  looked  northward  along  the  line, 
in  which  direction  they  had  a  free  and  unobstructed  view 
for  a  distance  of  about  one-half  of  a  mile.  They  could 
see  no  tniin  or  car  approaching  them  from  that  direction, 
nor  could  they  hear  the  sound  of  any.  A  section  of  a 
northerly-bound  train  had  passed  them,  or  had  been  seen 
by  them,  which  had  displaytni  a  signal  which  to  parties 
who  undc^rstood  it,  of  whom  were  the  section-boss  and 
men,  signilitnl  that  there  was  a  second  section  of  the  train 
running  on  the  same  time  as  the  first  and  which  might 
be  expected  over  the  road  from  the  south  any  minute  or 
time.  It  was  then  due.  With  these  matters  in  mind  they 
starteni  to  run  the  hand-car  southward  a  distance  of  about 
900  feet  to  reach  a  place  where  there  was  a  highway 
crossing  of  the  railway  where  it  would  be  suitable  and 
convenient  to  remove  the  hand-car  from  the  track,  if  it 
became  necessary,  and  aw^ait  the  passage  of  the  section 
of  the  train  which  was  expected  from  the  southern  direc- 
tion, but  before  they  reached  the  highway  crossing  they 
were  overtaken  by  a  locomotive  with  one  car  attached 
coming  from  the  northward  and  running  at  a  high  rate  of 
speed,  of  the  approach  of  which  they  were  not  properly 
warned;  that  they,  after  they  became  aware  of  the  prox- 
imity of  the  locomotive,  attempted  to  remove  the  hand- 
car from  the  track,  but  for  lack  of  time  could  not  do  so. 
They  stepped  aside,  the  hand-car  was  struck  by  the  en- 
gine, thrown  from  the  track  and  against  Dailey,  and  he 
was  so  injured  by  being  struck  by  it  that  within  a  few 
minutes  thereafter  he  died.  The  foregoing  is  but  a  sum- 
mary of  some  of  the  main  circumstances  pleaded  in  the 
petition,  in  wiiich  was  an  amplified  narrative  of  the  mat- 
ters, main  aQd  collateral,  which  connectedly  constituted 
the  alleged  cause  of  action.  There  were  also  allegations 
of  negligence  attributed  to  the  company  and  the  absence 
of  negligence  of  the  plaintiff. 

The  contentions  in  regard  to  the  insufficiency  of  the 
petition,  according  to  the  arguments  advanced  here,  may 
be  said  to  have  been  that  the  section-boss,  as  an  employ^ 
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of  the  company,  when  he  entered  the  employment,  as- 
sumed all  the  ordinary  risks  incident  thereto;  that  plain- 
tiff's decedent,  William  T.  Dailey,  was,  at  the  time  of  the 
occurrence,  one  result  of  which  was  Ijis  death,  guilty  of 
negligence,  which  primarily  caused  the  accident  or  event, 
by  running  the  hand-car  southward  on  the  track  without 
watching  or  looking  to  the  northward  for  an  engine  or 
a  train,  and  also,  after  discovery  of  the  approach  of  the 
locomotive,  in  attempting  to  remove  the  car  from  the 
track.  In  the  examination  of  a  pleading  assailed  by  gen- 
eral demurrer  it  is  to  be  borne  in  mind  that  all  the  facts 
are  admitted,  and  all  reasonable  and  fair  intendments 
which  can  be  implied  from  its  allegations  are  to  be  in- 
dulged. {Rohrts  V.  Samson,  50  Neb.  745.)  It  is  true,  as 
asserted  by  the  counsel  for  the  company,  that  an  employ^ 
enters  and  continues  the  employment  with  the  assump- 
tion of  the  risks  ordinarily  attendant  upon  the  particular 
employment  {Chicago^  B,  &  Q,  R.  Go.  v.  McGitniiSy  49  Neb. 
G49);  and  William  T.  Dailey  assumed  the  risks  ordinarily 
incidental  to  the  performance  of  the  duties  and  labor  of  a 
section-boss.  In  the  argument  on  this  branch  of  the  case 
there  is  much  said  relative  to  the  manner  of  the  operation 
of  the  road,  the  running  of  trains  regular  and  special,  and 
many  other  things  about  which  there  is  nothing  in  the 
pleading  under  consideration.  These,  if  answered  or 
shown  in  evidence,  such  of  them  as  might  be  competent 
would  be  effective,  but  can  have  no  force  here  in  the  ar- 
gument on  the  demurrer.  We  are  now  confined  to  what 
appears  from  what  is  stated  in  the  petition  and  are,  by 
the  demurrer  thereto,  given  the  force  of  admitted  facts, 
and  from  these  it  cannot  be  successfully  asserted  that 
there  was  shown  assumption  of  risks  which  entered  into 
and  were  elemental  of  the  event,  one  issue  of  which  was 
the  death  of  William  T.  Dailey,  and  which  assumption 
would  effectually  bar  the  action.  With  what  may  be  al- 
leged in  defense  or  shown  in  evidence  we  do  not  now  have 
to  deal.  These  must  appear  in  subsequent  stages  of  the 
proceedings  in  the  suit,  if  they  are  ever  reached. 
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The  statement  of  the  manner  in  which  the  section-boss 
and  his  men  started  to  run  the  hand-car  from  the  north- 
em  end  of  the  section  900  feet  to  the  highway  crossing, 
and  the  circumstances  and  facts  connected  with  such 
action,  were  duly  detailed  in  the  petition,  and  it  was  fur- 
ther stated  connectedly  that  after  the  engineer  on  the 
locomotive  which  threw  the  hand-car  from  the  track  dis- 
covered the  situation  of  the  section-boss  and  his  men,  he 
failed  to  exercise  ordinary  care  to  avoid  the  occurrences 
which  resulted  in  the  injury  of  which  complaint  was 
made  in  the  petition,  or,  in  other  words,  that  he  was  neg- 
ligent, and  the  result  was  the  accident  and  injury.  It  has 
been  said :  "Negligence  is  the  failure  to  do  what  a  reason- 
able and  prudent  person  would  ordinarily  have  done  un- 
der the  circumstances  of  the  situation,  or  doing  what  such 
a  person  under  the  existing  circumstances  would  not  have 
done.  The  essence  of  the  fault  may  lie  in  omission  or  com- 
mission. The  duty  is  dictated  and  measured  by  the  exi- 
gencies of  the  occasion."  {Baltiinore  d  P.  R.  Co.  v.  JoneSy 
95  U.  S.  439.)  The  question  of  the  existence  of  negligence 
is  usually  one  of  fact  for  the  jury;  where  it  is  entirely 
clear,  it  is  of  law  for  the  court,  but  when  all  the  allega- 
tions of  the  pleading  attacked  by  the  demurrer  relative 
to  the  situation  at  the  place  on  the  track  from  which  the 
section-boss  and  the  other  men  started  on  the  hand-car 
to  run  900  feet  to  the  highway,  together  with  all  the 
pleaded  concomitant  facts  and  circumstances,  and  their 
reasonable  and  fair  intendments  are  connectedly  consid- 
ered, it  cannot  be  said  as  a  matter  of  law  that  the  plaintiff 
was  negligent,  but  must  be  said  that  there  was  a  state- 
ment under  which  the  plaintiff  was  entitled  to  present 
the  matter  in  evidential  form  and  have  the  decision  of 
a  jury.  If  for  the  sake  of  the  argument  it  be  conceded 
that  William  T.  Dailey  was  negligent,  the  further  ques- 
tion to  which  we  have  before  alluded  is  presented,  of  the 
alleged  want  of  exercise  of  ordinary  care  by  the  engineer 
after  it  is  averred  he  had  discovered  the  perilous  situa- 
tion of  the  section-boss  and  the  other  men.    It  is  a  well- 
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established  doctrine  that  notwithstanding  a  person  may 
have  so  placed  himself  as  to  be  liable  to  injury,  yet  if 
another,  after  knowledge  of  the  fact,  inflict  injury  be- 
cause of  the  failure  of  the  latter  to  exercise  ordinary  care 
to  avoid  it,  the  former  may  recover  damages.  {Union 
P.  R.  Co.  V.  Mertes,  35  Neb.  204;  Omaha  Street  R.  Co,  c. 
Martin,  48  Neb.  65;  Brotherton  v.  Manhattan  Beach  Im- 
provement Co.,  48  Neb.  563.)  Viewed  in  the  light  of  the 
above  rule,  it  cannot  be  said  that  it  was  clearly  shown 
by  the  facts  pleaded  that  there  had  been  the  exercise  of 
ordinary  care  on  the  part  of  the  engineer,  and  there  was 
such  matter  on  this  point  in  the  pleading  attacked  as 
called  for  answer  and  evidential  exposition. 

Relative  to  the  pleaded  position  of  the  parties  at  the 
time  the  attempt  was  made  to  remove  the  hand-car  from 
the  track  just  before  it  was  struck  by  the  locomotive, 
within  the  doctrine  of  this  court  announced  of  a  similar 
set  of  circumstances  there  was  sufficient  pleaded  to  en- 
title the  plaintiff  to  introduce  his  evidence  and  have  the 
facts  then  passed  upon  by  the  court,  or,  if  the  evidence 
sustained  the  statements  in  the  pleading,  to  have  the  ver- 
dict of  the  jury  thereupon.  The  rule  of  this  court  to 
which  we  have  just  referred  is  to  the  effect  that  it  cannot 
be  said  that  the  section-boss  and  the  men  were  negligent 
in  a  contributory  sense  because  they  stayed  on  the  track 
and  attempted  to  take  the  hand-car  therefrom,  that  it 
might  not  obstruct  the  way  of  the  coming  engine  and 
car  and  jeopardize  the  safety  of  the  approaching  train 
and  lives  of  persons  thereon.  {Omaha  &  R.  V.  R.  Co.  v. 
Krayenhuhl,  48  Neb.  553.)  We  must  reach  the  conclusion 
that  there  was  a  cause  of  action  stated  in  the  petition. 
The  judgment  must  be  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 


30 
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Reuben  W.  Ross  bt  al.  v.  George  E.  Barker  et  al. 

Filed  Apbil  6, 1899.    No.  8843. 

1.  Findings  of  Fact  and  Conclusions  of  Law:  Separate  Statement. 

The  request  for  a  separate  statement  of  conclusions  of  fact  and 
of  law  in  the  trial  of  a  cause  to  a  court  without  a  jury,  to  ren- 
der a  compliance  therewith  compulsory,  must  be  made  not  later 
than  at  the  fi«al  submission  of  the  cause. 

2.  Fledge  of  Note  Secured  by  Mortgage:    Foreclosure:  Riohts  of 

Pledgor.  If  notes,  accompanied  by  real  estate  mortgages  by 
which  the  payments  of  the  notes  are  secured,  are  pledged  as 
collateral  security  for  the  payment  of  a  debt  and  the  mortgages 
are  foreclosed  by  the  pledgee,  in  actions  to  which  the  pledgor 
is  not  made  a  party,  and  the  pledgee  at  the  foreclosure  sales 
purchases  the  properties,  if  it  appear  that  such  action  was  w^ith 
the  intent  to  acquire  complete  titles  thereto,  the  pledgor  may 
affirm  the  sales  and  demand  credit  on  the  principal  debt  for  the 
amounts  bid,  less  costs  and  expenses  of  the  foreclosures,  and  if 
the  said  sums  in  the  aggregate  exceed  the  debt,  may  recover  the 
excess. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Ferguson,  J.    Affirmed. 

William  D.  Beckett  and  Edward  H.  Moeratiy  for  plaintiffs 
in  error: 

The  district  court  erred  in  holding  that  when  a  note 
and  mortgage  are  assigned  as  collateral  security,  and 
upon  default  the  assignee  or  pledgee  forecloses  without 
making  his  principal  debtor  a  party  and  bids  in  the  prop- 
erty in  his  own  name,  it  may  be  considered  by  the  debtor 
as  an  absolute  purchase,  and  he  is  entitled  to  have  the 
amount  of  the  bid  credited  upon  his  indebtedness.  (Cole- 
brooke,  Collateral  Securities  330;  First  Nat  Bank  of  Jef- 
fersonrille,  Ind.y  v.  Ohio  Falls  Car  &  Locomotive  Works^  20 
Fed.  Rep.  65;  Hoyt  v.  Martense,  16  N.  Y.  231;  Daltoii  v. 
Smith,  86  N.  Y.  177;  In  re  Gilbert,  104  N.  Y.  200;  Bloomer 
V.  Sturges,  58  N.  Y.  170.) 

The  court  erred  in  refusing  to  state  separately  its  con- 
clusions of  fact  and  its  conclusions  of  law.     {Wiley  v. 
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Shars,  21  Neb.  715;  Sprick  v.Washington  County,  3  Neb.  255; 
lAncric  v.  France,  7  Neb.  191;  Howard  v.  Lamaster,  13  Neb. 
221;  Ualler  v.  Blaco,  14  Neb.  196;  Foster  v.  Devinney,  28 
Neb.  416;  Ross  v.  Miner,  31  N.  W.  Kep.  [Mich.]  185; 
Thompson  v.  Russell,  32  Pac.  Rep.  [Okla.]  56;  Nephi  Irri- 
gation Go.  V.  Jenkins,  31  Pac.  Rep.  [Utah]  986;  Braden  v. 
Ijemmon,  26  N.  E.  Rep.  [Ind.]  476;  Farrar  v.  Lyon,  19  Mo. 
122;  Pier ci field  v.  Snyder,  14  Mo.  583.) 

E.  J.  Cornish,  contra. 

References  as  to  collateral  security  and  mortgage  fare- 
closure:  Hans  v.  Bank  of  Commerce,  41  Neb.  754;  Boston 
V.  German-American  Bank,  24  Fed.  Rep.  523;  Wright  v. 
Ross,  36  Cal.  414;  Newport  d  Cincinnati  Bridge  Co.  v.  Doug- 
las, 12  Bush  [Ky.]  573;  Bryan  v.  Baldwin,  52  N.  Y.  233; 
Stokes  V.  Frazivr,  72  111.  428;  Ilyatns  v.  Bamberger,  36  Pac. 
Rep.  [Utah]  202;  Dimock  v.  United  States  Nat.  Bank,  25 
Atl.  Rep.  [N.  J.]  926;  Chouteau  v.  Allen,  70  Mo.  290;  Mary- 
land Fire  Ins.  Go.  v.  Dalrymple,  25  Md.  242;  Lucketts  v. 
Townsend,  49  Am.  Dec.  [Tex.]  737;  Marye  v.  Strouse,  5  Fed. 
Rep.  483;  Taussig  v.  Hart,  58  N.  Y.  425;  Bank  of  the  Old 
Dominion  v.  Dubuque  &  P.  R.  Co.,  8  la,  277;  Fletcher  v.  Dick- 
inson, 7  Allen  [Mass.]  23;  Steams  v.  Marsh,  4  Den.  [N.  Y.] 
227;  Strong  v.  National  Mechanics  Banking  Ass%  45  N.  Y. 
718. 

References  as  to  requests  for  separate  findings:  Miller 
V.  Lively,  27  N.  E.  Rep.  [Ind.]  437;  Hartkp  v.  Cole,  120 
Ind.  247;  Levi  v.  Daniels,  22  O.  St.  38;  Blish  v.  McCor7nick, 
49  Pac.  Rep.  [Utah]  529;  Murphy  v.  Snyder,  8  Pac.  Rep. 
[Cal.]  2;  Ilaller  v.  Blaco,  14  Neb.  196;  Doane  v.  Smith,  51 
Neb.  280;  Town  v.  Missouri  P.  R.  Co.,  50  Neb.  768;  Missouri 
P.  R.  Co.  V.  Vandeventer,  26  Neb.  223;  Oxford  Township  v. 
Columbia,  38  O.  St.  94;  Heintz  v.  Cooper,  47  Pac.  Rep. 
[Cal.]  360;  Wearer  v.  Apple,  46  N.  E.  Rep.  [Ind.]  642; 
Leach  v.  Church,  10  O.  St.  149;  Cottrell  v.  Nixon,  109  Ind. 
378;  Missotcri,  K.  &  T.  R.  Co.  v.  Wallis,  38  S.  W.  Rep.  [Tex.] 
357;  Brock  v.  Louisville  d  N.  R.  Co.,  21  So.  Rep.  [Ala.] 
994. 


404  NEBRASKA  REPORTS.  [Vol.  58 


Ross  V.  Barker. 


Harrison,  C.  J. 

It  appears  heroin  that  on  or  about  May  25, 1887,  George 
E.  Barker,  Frank  B.  Johnson,  and  Robert  Garlichs  bor- 
rowed from  Reuben  I{()r>s,  a  resident  of  New  York  state, 
the  sum  of  |100,000,  and  to  evidence  tlie  indebtedness 
created  by  the  transacticm  executed  and  delivered  to  him 
their  promissory  note.  As  security  for  the  payment  of 
the  amount  of  tlie  h)an  certain  promissory  notes  and  the 
real  estate  mortgages,  by  which  their  payments  were  se- 
cured, wei'e  transferr(Kl  by  the  parties  borrowers  to  the 
k)aner  and  pay(»e  of  the  principal  note.  There  were  about 
300  of  the  notes  which  were  indorsed  and  delivered  as  col- 
lateral securities,  and  the  amount  of  them,  in  the  aggre- 
gate, was  sometliing  more  than  $100,000.  The  mcu'tgages 
were  duly  assigned.  Subsequent  to  the  completion  of  the 
transaction  of  loan  Reuben  Ross  died,  and  the  further 
mattera  of  business  relative  to  the  affair  were  under  the 
management  and  direction  of  the  executors  of  his  estate. 
After  the  loan  was  eflfectc^d  the  interests  of  Robert  Gar- 
lichs and  Frank  B.  Johnson  in  the  collateral  securities 
were  by  assignment  pass(^d  to  the  National  Bank  of  Com- 
merce. There  had  b(»en  foreclosures  of  many  of  the  mort- 
gages, and  at  the  sales  of  the  mortgaged  premises  Reuben 
Ross,  or  the  executors,  had  become  the  purchasers.  They 
had  also  compromised  with  some  of  the  debtors  of  the 
collateral  securities,  by  acceptance  of  renewals  in  some 
instances  and  by  reception  of  conveyances  of  titles  of 
the  mortgaged  properties  in  others.  The  executors  sought 
in  this  action  to  recover  an  amount  of  the  original  loan 
indebtedness,  which  they  asserted  was  due  and  unpaid. 
The  d(»fendants  pleaded  that  more  than  sufficient  to  pay 
the  entire  principal  debt  and  interest  had  been  realized 
from  payments,  foreclosures,  etc.,  of  the  collaterar  secu- 
rities. The  National  Bank  of  Commerce  intervened  in  the 
action  and  set  forth  its  claimed  rights,  as  assignee  of 
the  interests  of  certain  of  the  parties  to  the  loan,  in  the 
collateral  securities.    In  the  reply  of  the  plaintiffs  there 
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were  statements  relative  to  the  foreclosures  of  the  mort- 
gages and  the  purchases  at  the  sales  of  the  mortgaged 
premises,  or  rather  that  they  were  "bid  in"  and  the  titles 
taken  in  the  name  of  Keuben  K0S3  during  his  life,  and 
in  the  names  of  his  executors  thereafter,  and  the  offer 
was  made  to  convey  all  said  titles  to  the  principal  de- 
fendants in  this  suit.  Issues  were  joined,  and  a  trial 
thereof  had  to  the  court  without  a  jury.  This  was  during 
the  24th,  25th,  and  2()th  days  of  September,  1895,  and 
the  cause  was  then,  so  far  as  we  can  gather  from  the 
record,  submitted. 

On  January  2,  1896,  there  was  filcHl  a  decree,  of  which 
the  following  is  the  opening  statement:  "This  cause  here- 
tofore coming  on  to  be  heard  in  its  regular  order  upon  the 
petition  of  the  plaintiff,  the  answer  of  the  defendant 
George  E.  Barker,  the  reply  of  the  plaintiffs  to  the  an- 
swer of  George  E.  Barker,  the  petition  of  intervention 
of  the  National  Bank  of  Commerce,  the  answer  of  saifl 
plaintiffs  to  said  petition  of  intervention  of  the  National 
Bank  of  Commerce,  the  reply  of  the  National  Bank  of 
Commerce  to  said  answer,  and  the  evidence  and  argu- 
ment of  counsel,  and  a  jury  being  waived  in  open  court  by 
all  the  parties  hereto,  was  submitted  to  the  court,  on  con- 
sideration whereof,  and  the  court  being  duly  advised  in 
the  premises,  on  this  2d  day  of  January,  1896,  finds." 
This  entry  discloses  that  the -submission  of  the  cause  had 
been  at  a  time  prior  to  the  decision.  On  the  same  day, 
January  2,  1896,  there  wa*s  filed  for  plaintiffs  a  request 
that  the  court  state  in  writing  and  separately  its  conclu- 
sions of  facts  and  law.  This  request  was  refused.  There 
was  a  judgment  for  defendants,  and  the  plaintiffs  have 
removed  the  cause  to  this  courts 

It  is  argued  that  the  trial  court  erred  in  its  refusal  of 
the  request  for  separate  statements  of  its  conclusions  of 
facts  and  of  law,  and  in  this  connection  we  ai-e  referred 
to  section  297  of  the  Code  of  Civil  Procedure  as  providing 
for  such  a  request,  and  it  is  urged  that  if  it  is  mad(\  there 
must  be  a  compliance  with  it,  and  its  refusal  may  furnish 


406  NEBRASKA  REPORTS.  [Vol.58 


Ro»s  V.  Barker. 


a  reason  for  a  reversal  of  the  judgment,  if  adverse  to  the 
party  who  preferred  the  request.  Section  297  of  the  Code 
of  Civil  Procedure  is  as  follows:  "Upon  the  trial  of  ques- 
tions of  fact  by  the  court  it  shall  not  be  necessary  for 
the  court  to  state  its  finding,  except,  generally,  ^or  the 
plaintiff  or  defendant,  unless  one  of  the  parties  request  it, 
with  the  view  of  excepting  to  the  decision  of  the  court 
upon  the  questions  of  law  involved  in  the  trial,  in  which 
case  the  court  shall  state  in  writing  the  conclusions  of 
fact  found,  separately  from  the  conclusions  of  law."  It 
has  been  decided  by  this  court  that  it  is  error  to  refuse 
to  make  and  state  separate  conclusions  and  findings  of 
law  and  fact  if  requested.  (Wiley  v.  Shars,  21  Neb.  715.) 
But  it  is  advanced  for  defendants  in  eiTor  that  the  re- 
quest must  be  seasonably  made,  and  if  not  so,  may  be  re- 
fused, and  that  the  request  in  this  case  was  too  late  to 
force  recognition.  It  has  been  said  by  this  court  that  the 
request  must  be  before  judgment  [Wachsmuth  v.  Orknt 
Tns.  Co,,  49  Neb.  590),  and  we  are  satisfied  that  it  is  proper, 
in  order  that  the  trial  judge  may  examine  and  consider 
the  questions  of  fact  and  of  law  and  formulate  and  pre- 
pare the  requisite  statements,  that  the  request  should 
be  made  at  the  time  of  the  trial,  and  not  later  than  at 
the  final  submission  of  the  cause  for  decision,  or  at  a  later 
time,  to  be  fixed  by  the  court.  The  judge  should  not  be 
called  upon,  as  in  this  case, "at  the  same  time  of  the  ren- 
dition of  his  decree  to  then  particularize  in  regard  to 
every  conclusion  of  fact  and  also  of  law.  He  undoubtedly 
might  and  may  do  so.  We  think  it  discretionary  with 
him,  if  the  request  is  made  later  than  at  the  time  we  have 
indicated,  whether  he  will  comply  with  it  or  not,  but  it 
seems  only  right  and  compatible  with  true  rules  of  pro- 
cedure that  if  the  judge  must  comply  with  such  a  request, 
the  same  be  made  at  such  a  time  as  will  enable  him  to 
comply  with  it  conveniently,  and  with  due  consideration 
and  preparation  of  his  statements.  It  is  stated  in  Elliott, 
Appellate  Procedure,  section  729:  "Where  the  statute 
fixes  the  time  within  which  a  request  shall  be  made,  i\ 
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will  generally  be  futile  unless  made  within  that  time.  If 
no  time  is  fixed  by  law  or  by  the  rules  of  practice  within 
which  the  request  shall  be  made,  then  it  must  be  made 
within  a  reasonable  time,  before  action  is  required  upon 
it.  The  trial  court  should  be  allowed  a  reasonable  time 
and  opportunity  to  consider  and  decide  upon  the  ques- 
tions involved,  and  to  do  what  the  request  requires 
should  be  done."  Also  in  regard  to  a  request  for  special 
findings:  "The  request  must  be  made  at  the  commence- 
ment of  the  trial,  in  order  to  render  it  the  compulsory 
duty  of  the  court  to  find  the  facts  specially."  (Elliott, 
Appellate  Procedure  sec.  732;  Hartlcp  v.  CoUy  120  Ind. 
247;  Miller  v.  Li^cly^  27  N.  E.  Kep.  [Ind.]  437.)  We  are 
satisfied  that  what  we  have  hereinbefore  indicated  is  the 
correct  rule  to  establish  in  regard  to  the  time  at  which 
the  request  should  be  preferred,  and  it  follows  that  th^ 
refusal  of  the  request  in  this  case  will  not  suffice  for  a 
reversal  of  the  judgment. 

The  further  question  presented  at  this  time  is  not  one 
of  practice,  but  of  the  merits.  It  is  of  the  relative  rights 
of  the  parties,  where  one  who  holds  as  collateral  security 
a  note  secured  by  mortgage  on  real  estate,  on  default  in 
payment  of  the  principal  debt,  forecloses  by  action  the 
mortgage  of  the  collateral  security,  to  which  action  he 
does  not  make  the  principal  debtor  a  party,  and  said 
holder  of  the  collateral  security  at  the  foreclosure  sale 
purchases  the  mortgaged  property.  Does  he  hold  the  title 
and  property  as  collateral  security,  as  he  -did  the  mort- 
gage? Can  his  debtor  redeem  it  by  payment  of  the  prin- 
cipal debt  and  can  he  also,  if  he  so  elects,  allow  the  pur- 
chase to  stand  and  ask  and  force  a  credit  on  his  debt  of 
the  amount  of  the  bid  at  the  foreclosure  sale  by  his 
creditor?  As  is  stated  in  the  brief  for  defendants  in 
error,  it  appeared,  or  there  was  evidence  to  sustain  the 
findings,  that  plaintiffs  and  Reuben  Ross  "(a)  had  ex- 
tended the  time  of  payment  of  certain  collateral  notes; 
(6)  had  canceled  and  surrendered  to  the  makers  certain 
other  collateral  notes,  accepting  in  satisfaction  thereof 
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deeds  to  the  real  estate  theretofore  Diortgaged  to  secure 
th.^  same;  (r)  had  foreclosed  certain  other  collateral  notes 
and  mortgages,  and  had  themselves  become  the  pur- 
chasers at  the  sheriff's  sale  of  the  lands  mortgaged." 
Of  the  first  two  it  may  be  said  that  this  court  has  an- 
nounced a  rule  by  operation  of  which  the  amounts  due 
on  the  collaterals  involved  in  transactions  of  the  nature 
described  could  be  claimed  as  credits  and  must  be  al- 
lowed as  such  on  the  principal  debt.  "If  a  pledgee,  with- 
out the  consent  of  the  debtor,  renews  or  extends  a  note 
pledged  as  collateral,  or  sun'endei*s  such  note  and  takes 
ncAv  security,  he  must  account  to  his  debtor  as  if  he.  had 
collected  it  in  full."  (l/aaH  r.  Bank  of  Commerce,  41  Neb. 
754.)  Within  the  principle  of  the  doctrine  of  that  case 
the  plaintiffs  would  be  bound  to  account  for  the  amounts 
of  the  notes  extended;  also  those  canceled  and  suri'en- 
dered  on  the  compromises  and  adjustments  of  the  matters 
of  indebtedness  between  the  holders  and  the  debtors  of 
the  collateral  securities. 

In  regard  to  the  actions  to  which  the  assignor  of  the 
collateral  securities  Avas  not  a  party,  in  which  there  were 
foreclosures  and  sales  and  purchases  of  the  property  by 
the  holders  of  the  securities,  we  ascertain  that  the  follow- 
ing doctrine  has  been  asserted :  "The  holder  of  a  negotia- 
ble promissory  note,  securtnl  by  mortgage,  as  collateral 
security  for  a  debt,  is  entitle<l,  upon  default,  to  proceed 
with  the  foreclosure  of  the  property  included  in  the  mort- 
gage security,  and  to  entry,  and  possession  thereof,  under 
appropriate  proceedings.  Such  proceedings,  however,  do 
not  change  the  relations  of  the  parities  to  tlie  contract  of 
pledge,  the  land  being  simply  substituted  as  collateral 
security  in  place  of  the  notes  and  mortgage,  and  remain- 
ing subject  to  redemption.  Nor,  as  between  the  pledgor 
and  pledgee,  is  such  foreclosure,  entry,  and  possession 
a  payment  of  the  debt  for  which  the  notes  and  mortgage 
are  held  as  collateral  security."  (Oolebrooke,  Collateral 
Securities,  p.  330,  sec.  183.)  The  foregoing  statement 
made  by  the  author  of  the  text  was  evidently  derived 
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from  a  number  of  decisions  which  are  cited  by  him  in  its 
support  and  were  announced  in  actions  by  the  assignors 
of  securities  as  collateral  where  there  had  been  sale  of 
the  pledges  and  sales  under  foreclosures,  if  the  collat- 
erals were  notes  accompanied  by  mortgages,  and  the 
assignee  or  pledgee,  if  you  please,  had  purchased  at  the 
sales,  and  the  object  of  any  suit,  to  w^hich  we  now  refer 
more  particularly,  was  to  redeem  the  pledge  or  the  prop- 
erty which  had  been  sold.  The  proposition  upon  which 
the  decisions  were  based  was  that  the  assignee  of  the 
collateral  securities  held  them  in  trust;  his  relation  to 
the  assignor  was  a  fiduciary  one,  and  the  sale  to  the  for- 
mer left  the  property,  as  is  stated  in  the  quotation  we 
have  given,  in  his  hands  as  security.  The  transfers  of 
the  real  estate  mortgages  to  Keuben  Ross  as  collateral 
securities  may  not  be  inaptly  termed  mortgages  of  the 
mortgages,  or  it  may  be  said  that  they  were  pledged,  and 
it  has  often  been  decided  that  where  notes,  bonds,  or 
shares  of  stock  have  been  pledged  or  placed  as  collateral 
securities,  that  in  default  of  payment  of  the  principal 
debt  they  may,  with  due  procedure,  be  sold,  and  if  pur- 
chased by  the  pledgee  the  sale  is  voidable  at  the  election 
of  the  pledgor,  and  he  may  redeem  the  securities  or  treat 
the  sale  as  valid  and  have  the  amount  of  the  bid  or  pur- 
chase price  credited  on  the  debt.  If  a  mortgage,  if 
pledged  as  collateral  security,  may  be  sold,  and  if  the 
pledgee  becomes  a  purchaser,  the  pledgor  may  redeem 
or  affirm  the  sale  at  his  option,  we  cannot  perceive  why 
the  same  rule  should  not  be  enforced  if  the  mortgage  is 
foreclosed,  and  in  the  event  of  the  purchase  of  the  prop- 
erty involved,  by  the  assignee  or  pledgee,  the  property 
is  still  to  be  considered  as  collateral  security  and  may  be 
redeemed,  it  would  seem  that  the  option  to  affirm  the 
sale  should  be  just  as  applicable  as  if  the  sale  had  been 
of  the  mortgage  itself.  The  reason  for  any  distinction 
is  not  apparent,  but  in  the  case  at  bar  it  may  be  said  that 
there  arose  a  question  of  the  intention  with  which  the 
purchases  at  the  foreclosure  sales  were  made  by  or  for 
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Keuben  Eoss,  and  after  his  decease  his  executors,  and 
that  a  finding  that  the  bids  and  purchases  were  with  in- 
tent to  effect  complete  transfers  of  the  titles  to  the  prop- 
erties was  sustained  by  the  evidence,  and  we  think 
clearly  where  this  appears  the  pledgee  may  affirm  the 
sales  and  have  credit  for  the  amounts  of  the  bids,  less 
costs  and  expenses  of  the  foi*eclosures,  and,  as  was  ad- 
judged in  the  trial  court  in  this  case,  may  recover  the 
excess  of  the  aggregate  of  the  amounts  of  the  bids  over 
the  amount  of  the  principal  debt  Whether  the  election 
by  the  pledgor  to  aflirm  the  sales  would  exist,  in  a  similar 
case,  where  nothing  appeal's,  except  the  facts  of  the  bids 
and  sales, — no  other  circumstances  or  evidential  matters, 
— ^to  disclose  any  particular  intention,  we  need  not  decide 
at  this  time.  Conformably  to  the  views  expressed  the 
judgment  of  the  district  court  must  be 

Affirmed. 


Gus  NoRBERG  v.  Eli  Plummer  et  al. 

Filed  April  6, 1899.    No.  8771. 

1.  Evidence:  Documents:  Foundation.  It  is  error  to  admit  in  evi- 
dence a  book  account  or  a  letter  until  the  proper  foundation 
therefor  has  been  laid. 

2. :  Agency.  Agency  cannot  be  established  by  the  mere  decla- 
rations of  the  alleged  agent,  and  in  a  proper  case  it  is  error  not 
to  so  instruct  the  jury. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  IIallj  J.     Reversed, 

Gus  Norherg  and  C.  C.  Flamburg,  for  plaintiff  in  error. 

A,  O.  Greenlee  and  8.  L,  Geistliardty  contra, 

NORVAL,  J. 

This  action  was  brought  by  Eli  Plummer,  Roscoe  A. 
Perry,  and  John  Fitzgerald,  partners  as  Plummer,  Perry 
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&  Co.,  against  Gus  Norberg,  on  an  account  for  goods  al- 
leged to  have  been  sold  and  delivered  by  plaintiffs  to  de- 
fendant. The  petition,  which  contained  the  usual  and 
necessary  averments,  was  answered  by  a  general  denial. 
The  trial  resulted  in  a  verdict  and  judgment  in  favor  of 
the  plaintiffs,  and  from  the  overruling  of  the  defendant's 
motion  for  a  new  trial  he  has  prosecuted  this  error  pro- 
ceeding. 

It  is  disclosed  that  in  1892  one  W.  H.  Cowgill  effected 
a  trade  of  some  land,  which  he  owned,  for  a  stock  of  goods 
at  Tobias,  he  giving,  in  addition  to  the  land,  the  sum  of 
|1,000  in  money,  which  sum  he  obtained  for  that  purpose 
by  borrowing  the  amount  from  the  United  States  Na- 
tional Bank  of  Iloldrege.  A  note  was  given  for  the 
amount  of  the  loan,  which  was  secured  by  a  bill  of  sale 
of  the  stock  of  goods  from  the  seller  to  Mr.  Norberg,  who 
at  the  time  was  vice-president  of  the  bank  «and  engaged 
in  the  practice  of  the  law  at  Iloldrege.  The  bill  of  sale, 
for  convenience  only,  was  taken  in  defendant's  name 
and  without  his  knowledge  or  assent,  although  he  was 
subsequently  informed  concerning  the  transaction.  Cow- 
gill  took  possession  of  the  stock  of  goods  and  made  pur- 
chases on  time  from  the  plaintiffs,  Who  were  wholesale 
grocers  in  the  city  of  Lincoln.  The  goods  were  ordered 
from  plaintiffs  by  Cowgill  in  the  name  of  G.  Norberg, 
and  they  were  shipped  by  rail  to  Tobias  in  the  same  name, 
where  they  were  received  by  Cowgill  and  placed  in  the 
store.  The  evidence  tends  to  show  that  the  defendant 
was  not  aware  that  the  store  was  being  run  in  his  name, 
or  that  Cowgill  had  opened  an  account  with  the  plaintiffs 
in  the  name  of  Norberg;  that  in  October,  1892,  Cowgill 
informed  the  officers  of  the  bank  that  the  stock  should 
be  replenished  with  sugar  and  coffee,  and  he  was  di- 
rected by  the  defendant  to  use  sufficient  money  derived 
from  the  sales  to  purchase  such  staple  groceries  as  sugar 
and  coffee  as  might  become  necessary,  but  not  to  buy 
goods  on  credit;  that  thereafter  merchandise  was  ob- 
tained by  Cowgill  from  plaintiffs  on  time  in  the  name 
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of  the  defendant,  and  that  in  December,  1892,  said  Btock 
of  goods  at  Tobias  was  destroyed  by  fire.  This  action 
followed. 

The  assignments  of  error  may  be  properly  grouped 
under  the  following  heads:  (1.)  The  rulings  of  the  trial 
court  relating  to  the  admission  of  evidence.  (2.)  Alleged 
errors  in  the  giving  and  refusing  of  instructions.  (3.) 
The  verdict  is  not  sustained  by  the  evidence.  A  portion 
of  these  only  it  is  deemed  necessary  to  notice  in  this 
opinion. 

Complaint  is  made  of  the  receiving  in  evidence  of  Ex- 
hibit B,  offered  by  the  plaintiffs,  which  purports  to  be  a 
copy  of  an  account  against  the  defendant  for  merchan- 
dise. This  exhibit  was  inadmissible.  No  foundation  for 
its  introduction  had  been  laid.  It  had  not  been  shown 
that  the  goods  mentioned  therein  had  been  sold  and  de- 
livered either  to  the  defendant  pei*sonally  or  to  any  au- 
thorized agent,  or  that  the  account  was  true  and  correct, 
or  a  copy  of  the  books  of  the  original  entries  of  the  plain- 
tiffs, nor  were  such  books  introduced  in  evidence. 

Plaintiff  introduced  on  the  trial  a  letter,  of  which  the 
following  is  a  copy: 

'Tobias,  Nebr.,  Nov.  30,  '92. 

"P/Mw;;?er,  Perry  d  Co.,  Lincoln — Gentlemen:  Your 
statement  of  Nov.  23  rec'd,  and  I  check  with  you  except 
one  item  of  October  14,  |9.87.  This  I  have  not  got  on  my 
books,  nor  can  I  find  any  bill  for  same.  Kindly  give  me 
a  statement  of  what  it  was  so  I  may  look  it  up.  Kindly 
bear  with  me  for  a  few  days  and  I  will  hustle  as  hard  as 
I  can.  Collections  slow,  and  trade  none,  everybody  busk- 
ing corn. 

"Yours  truly,  G.  Norberg, 

"By  W.  H.  CowGiLL." 

This  letter  should  have  been  excluded  from  the  jury, 
because  no  foundation  for  its  reception  as  evidence  had 
been  laid.  It  was  not  shown  that  the  letter  was  written 
by  the  defendant,  or  even  by  Cowgill,  who  assumed  to 
represent  him.    Objection  to  the  admission  of  the  letter 
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was  seasonably  made,  and  on  proper  ground,  .and  the  ob- 
jection should  have  been  sustained.  For  the  same  reason 
Exhibits  F  and  G  should  not  have  been  received  as  evi- 
dence. Each  purported  to  be  an  order  for  goods,  and 
signed  in  the  same  manner  as  the  letter.  The  signatures 
of  the  defendant  and  Cowgill  to  those  orders  were  not 
proven. 

The  defendant  tendered  the  following  instruction, 
which  the  court  declined  to  give,  which  refusal  is  as- 
signed for  error:  "1.  The  court  instructs  the  jury  that, 
as  a  matter  of  law,  the  mere  declarations  of  an  agent  are 
not  in  themselves  evidence  of  authority  of  such  agency, 
and  that  in  order  to  bind  the  principal  by  the  acts,  decla- 
rations, or  contracts  of  the  agent,  proof  of  the  agency 
must  first  be  established,  and  although  the  jury  may  find 
from  the  evidence  in  this  case  that  the  plaintiff  herein 
sold  the  goods  in  controversy  upon  the  order  of  W.  H. 
Cowgill,  who  signed  himself  as  an  agent  of  G.  Norberg, 
and  ^actually  received  the  goods  and  receipted  for  the 
same  in  the  name  of  G.  Norberg,  yet  the  court  instructs 
you,  as  a  matter  of  law,  that  in  order  to  bind  the  defend- 
ant Norberg  and  render  him  liable  to  the  plaintiff  there 
must  be  proof,  first,  that  the  said  Cowgill  was  in  fact  the 
agent  of  the  said  Norberg,  and  had  authority  to  represent 
him  in  the  conduct  of  said  business;  or  second,  that  the 
said  Norberg  knew  that  said  Cowgill  was  purchasing 
goods  in  the  name  of  said  Norberg,  and  with  said  full 
knowledge  on  the  part  of  said  Norberg  he  assented 
thereto."  This  instruction  enunciated  correct  legal  prin- 
ciples applicable  to  the  case,  and  should  have  been  given. 
The  plaintiffs  had  introduced  proof  of  the  declarations 
of  Cowgill  and  that  he  was  defendant's  agent.  Such 
declarations  alone,  as  suggested  in  the  request,  were  in- 
sufficient proof  of  agency,  and  the  jury  should  have  been 
so  advised.  {Burk  v.  Fnje,  44  Neb.  223;  Anheuser-Busch 
Brewing  Ass'n  v.  Murray,  47  Neb.  627;  Richardson  v.  School 
Districtj  45  Neb.  777.)  It  was  not  claimed  that  the  de- 
fendant personally  bought  or  received  the  goods,  the 
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contention  of  the  plaintiffs  being  that  Mr.  Cowgill  rep- 
resented Norberg  in  the  transaction  and  conducted  the 
business  for  him  at  Tobias.  Cowgill  ordered  goods  for 
Norberg  in  the  name  of  the  latter.  To  charge  the  de- 
fendant therefor  it  devolved  upon  the  plaintiffs  to  es- 
tablish that  Cowgill  was  Norberg's  agent,  or  that  the 
defendant  had  acknowledged  that  goods  were  being 
bought  in  his  name  by  Cowgill  and  Norberg  assented 
thereto.  The  refusal  of  the  request  was  reversible  error, 
as  the  substance  thereof  was  not  covered  by  any  of  the 
instructions  given. 

Certain  instructions  given  are  assailed  in  the  brief,  but 
they  need  not  now  be  considered,  nor  is  it  essential  that 
we  review  the  evidence  to  ascertain  whether  it  sustains 
the  verdict.  The  judgment,  for  the  errors  indicated,  is 
reversed  and  the  cause  remanded  for  a  new  trial. 

Reversed  and  remanded. 


William  S.  Martin,  appellee,  v.  Inez  0.  Humphrey 
ET  AL.,  Impleaded  with  Catherine  D.  Becker, 

APPELLANT. 

Filed  April  6, 1899.    No.  8772. 

1.  Contracts:  Aoency:  Ratification.  One  will  not  be  permitted  to 
adopt  that  part  of  a  contract,  made  by  his  ag-ent  without  any 
antecedent  authority,  which  is  beneficial  to  him  and  repudiate 
the  remainder.    He  must  either  adopt  the  whole  or  none. 

8.  Deeds:  Assumption  op  Mortgage.  Where  a  deed  stipulates  that  the 
grantee  assumes  and  agrees  to  pay  a  mortg-age  ag-ainst  the 
premises,  the  grantee  is  personally  liable  to  the  mortgagee  for 
the  amount  of  such  mortgage  debt. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Holmes,  J.    Affirmed. 

C.  G.  Flansburg,  for  appellant. 

8.  B.  Pound  and  Roscoe  Pound,  contra. 
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NORVAL,  J. 

This  suit  was  instituted  by  William  S.  Martin  to  fore- 
close two  real  estate  mortgages,  executed  by  the  defend- 
ant Inez  C.  Humphrey  and  Albert  H.  Humphrey.  A 
judgment  for  any  deficiency  remaining  upon  the  sale  of 
the  mortgaged  premises  was  prayed  against  the  defend- 
ant Catherine  D.  Becker,  to  whom  it  is  alleged  that  the 
property  had  been  conveyed  by  the  mortgagors,  and  that 
in  the  deed  she  had  assumed  and  agreed  to  pay  the  mort- 
gages. The  answer  of  Mrs.  Becker,  after  denying  each 
averment  of  the  petition,  pleaded  that  the  conveyance 
of  the  property  to  her  was  made  without  her  knowledge, 
that  she  never  accepted  the  deed,  and  did  not  assume 
the  payment  of  the  mortgage.  Plaintiff  replied  by  a  gen- 
eral denial,  and  averred  that  Mrs.  Becker  had,  subse- 
quent to  the  transfer  of  the  mortgaged  premises  to  her, 
conveyed  the  same  to  Jacob  Frankforter  and  Rebecca  J. 
Frankforter,  subject  to  the  mortgages  in  question,  and 
thereby  ratified,  accepted,  and  adopted  the  deed  to  her 
and  the  stipulations  or  covenants  therein  contained.  The 
district  court  determined  the  issues  in  favor  of  the  plain- 
tiff, and  especially  found  that  Mrs.  Becker  assumed  and 
agreed  to  pay  the  indebtedness  secured  by  the  mort- 
gages, and  rendered  a  decree  of  foreclosure,  and  that 
plaintiff,  after  the  confirmation  of  the  sale  of  the  prop- 
erty, should  have  judgment  against  her  for  any  deficiency 
which  might  remain  to  satisfy  the  amount  found  due 
plaintiff  by  the  decree.  Mrs.  Becker  appeals  on  the  sole 
ground  that  the  finding  made  by  the  court  below  that 
she  is  liable  for  the  mortgage  debts  is  not  sustained  by 
the  evidence. 

It  appears  from  the  record  before  us  that  after  the  exe- 
cution by  the  Humphreys  of  the  mortgages  foreclosed 
in  the  present  suit  they  traded  the  mortgaged  premises 
to  Anson  U.  Becker  for  property  the  latter  owned,  which 
was  likewise  incumbered.  By  the  terms  of  the  agreement 
each  grantee  was  to  assume  in  the  deed  the  payment 
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of  the  incumbrance  on  the  property  received  in  exchange, 
and  the  deeds  were  accordingly  so  drawn  and  executed. 
The  Humphreys,  at  the  request  of  Mr.  Becker,  on  Oc- 
tober 7,  1892,  conveyed  to  his  wife,  Catherine  D.  Becker, 
the  property  owned  by  the  grantors,  which  deed  was  duly 
recorded,  and  contained  the  provision  following:  "Said 
property  is  deeded  subject  to  two  mortgages  aggregat- 
ing |1,750  and  interest,  which  the  grantee  assumes  and 
agrees  to  pay,  together  with  the  taxes  of  1892  and  there- 
after." This  is  the  clause  upon  which  plaintiff  bases  the 
right  to  a  deficiency  judgment  against  Mrs.  Becker.  She 
claims  she  is  not  bound,  because  she  was  not  present 
when  the  conveyance  was  made,  that  the  deed  was  taken 
without  her  knowledge  and  consent,  and  that  she  never 
accepted  the  same.  Mr.  Becker,  it  is  shown,  received  the 
deed  and  placed  it  on  record.  He  had  full  authority  to 
transact  her  business  and  had  entire  control  of  her  af- 
fairs. He  admits  his  purpose  in  taking  the  deed  in  his 
wife's  name  was  to  escape  liability  himself  for  the  pay- 
ment of  the  mortgages  against  the  property.  Mrs. 
Becker  never  repudiated  the  conveyance  taken  in  her 
name.  If  she  was  not  aware  of  the  transaction  at  the 
time  of  the  transfer,  and  did  not  know  that  the  convey- 
ance of  the  property  had  been  taken  in  her  name,  yet  she 
is  nevertheless  liable  for  the  payment  of  the  mortgage 
indebtedness,  by  reason  of  the  fact  that  a  year  after  the 
deed  to  her  had  been  recorded  she  joined  her  husband 
in  a  deed  conveying  the  property  to  the  defendants  Jacob 
and  Rebecca  J.  Frankforter,  and  in  such  deed  stipulat- 
ing that  the  grantees  should  assume  the  payment  of  the 
mortgages.  Mrs.  Becker  thereby  recognized  the  author- 
ity of  her  husband  in  the  transaction  with  the  Humph- 
reys, and  adopted  the  deed  for  the  property  which  had 
been  taken  in  her  name  by  Mr.  Becker.  The  disposition 
of  the  premises  constituted  an  acceptance  of  the  deed. 
3he  cou'ld  not  ratify  the  transaction  in  part  and  repudi- 
ate it  as  to  the  rest  {Esterly  Harvesting  Machijie  Co.  v. 
Frolkey,  34  Neb.  110;  Marrow  v.  Jones,  41  Neb.  867;  CooU 
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id(jG  V.  Smithy  129  Mass.  554.)^  The  disposition  of  the  prop- 
erty obtained  from  the  Humphreys  was  not  only  an  ac- 
ceptance by  Mrs.  Becker  of  the  deed,  but  of  the  terms  of 
the  conveyance  as  well.  Where  the  deed  stipulates  that 
the  grantee  assumes  and  agrees  to  pay  the  mortgage 
against  the  premises,  the  grantee  is  personally  liable 
to  the  mortgagee  for  siuh  debt.  {Kvvdlc  v.  Flack,  27  Neb. 
836;  Hare  v.  Murphy,  45  Neb.  809.)    The  judgment  is 


Affirmed. 


real  estate  mortgage  contains  a  stipulation  that  if  the  taxes 
against  the  premises  are  not  paid  before  the  time  the  same  be- 
came bj-"  law  delinquent,  the  entire  mortgage  debt  shall  imme- 
diately become  due  and  payable,  the  failure  of  the  mortgagor 
to  pay  the  taxes  according  to  such  stipulation  is  such  a  breach 
of  the  mortgage  as  will  authorize  the  bringing  of  a  suit  to  fore- 
close, although  the  mortgage  debt,  by  its  terms,  has  not  yet 
matured,  and  the  mortgagee,  to  protect  his  security,  has  himself 
paid  the  taxes  after  the  same  had  become  delinquent. 

Special  City  Taxes:  Foreclosure  op  Lien:  Burden  of  Proof. 
Where  a  lien  is  sought  to  be  enforced  against  real  estate  for  a 
sale  for  non-payment  of  special  city  taxes,  the  burden  is  upon 
the  person  asserting  the  lien  of  showing  its  validity.  Leavitt  t?. 
Be/7,  55  Neb.  57,  followed. 

31 


Albert  Hartsttff,  appkllee,  v.  Thomas  F.  Hall 

ET  AL.,   appellants.  ^  |g 

Filed  April  6, 1899.    No.  8823. 

Negotiable  Instruments:  Days  of  Grace.  A  debtor  is  entitled  to 
days  of  grace  on  a  negotiable  coupon  interest  note. 

Mortgages:  Default:  Time  to  Declare  Debt  Due.  Where  a  nego- 
tiable note  secured  by  a  mortgage  provides  that  if  default  should 
be  made  in  the  payment  of  an  interest  note  which  was  likewise 
negotiable  in  form,  and  made  payable  on  the  first  day  of  a  cer- 
tain month,  for  ten  days  after  it  became  due,  the  principal  and 
interest  notes,  at  the  option  of  the  holder,  should  at  once  become 
due  and  payable  without  notice,  the  option  exercised  on  the  13th 
of  said  month  was  premature. 

.  .  Non-Payment  of  Taxes:  Foreclosure.    In  case  a 
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Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Powell,  J.    Reversed. 

Henry  W.  Pennock,  for  appellants. 

Read  &  Beckett^  contra. 

NORVAL,  J. 

This  suit  was  instituted  to  foreclose  a  mortgage  on 
certain  real  estate  situate  in  the  city  of  Omaha.  From 
a  decree  in  favor  of  plaintiff  defendants  have  prosecuted 
an  appeal. 

The  first  contention  of  the  defendants  is  that  the  suit 
was  prematurely  brought.  The  note  the  mortgage  in 
question  was  given  to  secure  was  in  the  sum  of  $12,000, 
negotiable  in  form,  dated  April  28, 1892,  and  by  its  terms 
payable  on  May  1,  1897,  with  interest  at  seven  and  one- 
half  per  cent  per  annum  from  date,  payable  semian- 
nually, according  to  the  tenor  of  ten  interest  notes  of 
$450  each,  except  one  being  for  $457.50.  This  suit  was 
instituted  on  May  13,  1895,  or  before  the  time  the  note 
by  its  terms  had  matured.  The  main  note,  however,  con- 
tained a  stipulation  that  "if  default  be  made  in  the  pay- 
ment of  any  interest  note,  or  any  portion  thereof,  for  the 
space  of  ten  days  after  the  same  becomes  due  and  pay- 
able, then  said  principal  and  interest  notes  shall,  at  the 
option  of  the  said  Hartsuff,  or  the  legal  holder  of  said 
note,  become  at  once  due  and  payable  without  further 
notice."  The  interest  note,  which  was  made  payable 
on  May  1, 1895,  was  not  paid  on  that  date,  nor  yet  at  the 
time  of  the  institution  of  the  present  suit,  and  it  is  argued 
that  such  default,  by  the  above  quoted  provision  of  the 
principal  note,  ipso  faeto  made  the  whole  debt  at  once 
due  and  payable,  and  authorized  the  bringing  of  the  suit 
to  foreclose  the  mortgage.  We  are  unable  to  fully  ap- 
preciate the  force  of  the  argument  in  support  of  this  con- 
tention of  the  learned  counsel  for  plaintiff.    This  coupon 
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note,  like  the  principal  note,  was  payable  to  Albert  Hart- 
suff or  order,  and  being  negotiable,  within  the  meaning 
of  chapter  41  of  the  Compiled  Statutes,  by  section  3  of 
said  chapter  was  entitled  to  three  days  of  grace  in  the 
time  of  payment;  in  other  words,  the  coupon  note  pay- 
able May  1,  1895,  did  not  mature  until  three  days  there- 
after, and  an  action  at  law  instituted  thereon  before  May 
5  would  have  been  prematurely  brought.  {Lantry  v. 
French,  33  Neb.  524.)  It  follows  that  this  coupon  note 
was  not  ten  days  overdue  when  this  suit  was  commenced, 
within  the  meaning  of  the  stipulation  or  clause  in  the 
principal  note,  to  which  reference  has  been  made,  and 
the  right  to  foreclose  the  mortgage  had  not  accrued  by 
reason  of  the  default  in  the  payment  of  the  interest  note. 
We  must  not  be  understood  as  holding,  or  even  intimat- 
ing an  opinion,  that  a  debtor  is  in  all  cases  entitled 
to  days  of  grace  on  mere  installments  of  interest. 
The  rule  we  have  announced  is  only  applicable  where 
the  interest  payment  is  represented  by  a  note  in  form 
negotiable.  The  mortgage  contained  the  following 
clause:  "Now,  if  the  said  Amelia  Hall  and  Thomas  F. 
Hall  shall  well  and  truly  pay,  or  cause  to  be  paid,  the 
sum  of  money  in  said  note  mentioned,  with  interest 
thereon,  according  to  the  tenor  and  effect  of  said  note, 
and  shall  duly  keep  and  perform  all  the  other  covenants 
and  agreements  herein  contained  on  their  part  to  be  kept 
and  performed,  then  these  presents  shall  be  null  and  void. 
But  if  said  sum  of  money,  or  any  part  thereof,  or  any 
interest  thereon  is  not  paid  when  the  same  is  due,  or  if 
the  taxes  and  assessments  against  said  premises  are  not 
paid  at  or  before  the  time  the  same  become  by  law  de- 
linquent, or  if  said  mortgagors  fail  to  keep  and  perform 
any  of  the  covenants  contained  herein  on  their  part  to 
be  kept  and  performed,  then  the  whole  of  said  sum  and 
interest  shall  immediately  become  due  and  payable." 
It  was  alleged,  and  proven,  that  the  taxes  which  had 
been  levied  against  the  mortgaged  premises  were  per- 
mitted to  become  delinquent  by  the  mortgagors.     This 
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constituted  a  breach  of  the  terms  and  condition  of  the 
mortgage,  and  the  suit  thereon  was  not  prematurely  in- 
stituted. 

It  is  argued  that  plaintiff  waived  the  right  to  declare 
a  forfeiture  by  paying  the  taxes.  We  do  not  think  this  is 
true.  He  had  the  right  to  pay  the  delinquent  taxes 
against  the  premises  to  protect  his  security,  and  in  mak- 
ing such  payment  he  was  not  thereby  estopped  from 
availing  himself  of  the  right  to  declare  the  mortgage 
debt  due. 

The  record  discloses  that  in  the  decree  of  the  court 
below  plaintiff  was  awarded  a  lien  for  special  paving 
and  curbing  taxes  against  the  mortgaged  premises  levied 
by  the  city  of  Omaha  which  he  had  paid.  The  burden 
was  upon  the  plaintiff  to  establish  the  validity  of  these 
special  taxes  before  he  was  entitled  to  a  lien  on  account 
of  their  payment  {lA'aritt  r.  Belly  55  Neb.  57);  and  he  hav- 
ing failed  to  show  that  these  special  taxes  were  legally 
levied,  the  court  below  erred  in  giving  plaintiff  a  lien 
against  the  real  estate  for  the  amount  of  such  special 
taxes.  The  decree  is  accordingly  reversed,  and  the  cause 
is  remanded  to  the  district  court  with  direction  to  enter 
a  decree  in  favor  of  plaintiff  for  the  amount  of  his  mort- 
gage debt,  including  interest,  and  the  amount  of  all  gen- 
eral taxes  paid,  with  legal  interest  thereon. 


Reversed  and  remanded. 


A.  L.  Hoover  &  Son  v.  Columbia  National  Bank. 

Filed  April  6, 1899.    No.  8834. 

Assignee  of  Account:  Contract.  An  assiprnee  of  an  account  is  bound 
by  the  contract  entered  into  or  ratified  by  his  assigfnor,  and  an 
instruction  which  lays  down  a  different  rule  is  erroneous. 
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Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Cornish,  J.    Reversed. 

ijilkeson  d  Reese  and  W.  B.  Gomstockj  for  plaintiffs  in 
error. 

E.  E.  Broion,  William  Leese^  and  Roseoe  Pounds  contra. 

NORVAL,  J. 

This  action  was  brought  by  the  Columbia  National 
Bank  to  recover  $841.98  as  an  alleged  balance  due  on  an 
account  in  favor  of  the  Interior  Decorative  Company 
and  against  the  defendants  A.  L.  Hoover  &  Son,  which 
account  had  been  assigned  to  plaintiff.  From  a  judg- 
ment in  favor  of  the  bank  in  the  sum  of  |570.39  the  de- 
fendants have  prosecuted  an  error  proceeding. 

Evidence  was  adduced  in  the  court  below  tending  to 
show  that  the  defendants  are  the  owners  and  proprietors 
of  the  Lindell  Hotel  in  the  city  of  Lincoln  and  the  goods 
charged  in  the  account  were  furnished  by  the  Interior 
Decorative  Company  under  a  written  contract  whereby 
payment  of  the  same  was  to  be  made  in  board  and  lodg- 
ing furnished  Dr.  Appleget,  manager  of  said  company, 
and  his  wife  and  daughter;  that  the  board  and  lodging 
were  furnished  as  agreed,  and  the  same  charged  against 
the  items  in  the  account;  that  subsequently  another  con- 
tract was  entered  into  between  the  defendants  and  the 
Interior  Decorative  Company  whereby  the  latter  agreed 
to  place  a  tile  floor  in  the  dining  room  of  the  hotel  for  the 
stipulated  sum  of  $1,229,  and  the  terms  of  the  agreement 
required  a  first-class  job  in  all  respects;  that  payment 
was  to  be  made  by  the  cancellation  of  a  note  against  said 
Appleget  for  the  sum  of  $100  held  by  defendants,  a  lot 
in  Arlington  Heights  Addition  to  Lincoln  of  the  value 
of  $300,  and  the  balance  to  be  paid  in  board  and  lodging 
to  be  furnished  Dr.  Appleget,  wife,  and  daughter  at  the 
stipulated  rate  of  $100  per  month;  that  in  pursuance  of 


422  NEBRASKA  REPORTS.  [Vol.  .58 


Hoover  v.  Columbia  Nat.  Bank. 


said  contract  the  Interior  Decorative  Company  laid  the 
tiling,  but  the  material  used  was  of  an  inferior  quality, 
and  the  manner  of  performing  the  work  was  so  unskill- 
ful that  the  job  did  not  comply  with  the  stipulations  of 
the  contract  and  was  almost  wholly  worthless.  It  is 
conceded  by  i>laintiflE  that  the  tile  floor  was  defective, 
but  it  contends  that  it  was  the  fault  of  defendants  in 
failing  to  provide  a  sufficient  and  proper  foundation,  and 
that  the  provision  in  the  contract  relating  to  the  board 
and  lodging  for  the  manager  of  the  Interior  Decorative 
Company  and  his  family  was  never  submitted  to,  or 
acted  upon  by,  the  directors  of  the  company,  and  that 
they  had  no  knowledge  of  the  existence  of  such  provis- 
ion in  the  conti*act,  and  that  Appleg(»t  had  no  authority 
to  insert  the  same.  On  the  other  hand,  the  defendant 
insisted  that  the  Interior  Decorative  Company  ratified 
the  contract  relating  to  the  tile  floor.  Upon  the  ques- 
tion of  ratification  the  trial  court  gave  the  following  in- 
structions, which  are  assigned  for  error: 

"1.  This  action  is  brought  on  book  account,  and  the 
bringing  of  this  action  will  not  itself  alone  constitute 
a  ratification  of  the  contract.  To  constitute  a  ratifica- 
tion of  the  contract  the  jury  must  find  the  plaintiff,  after 
knowledge  of  the  alleged  contract,  undertook  to  take 
advantage  of  some  facts  alleged  in  the  contract  which 
it  could  not  have  had  had  it  not  been  for  the  contract, 
and  could  only  be  obtained  by  undertaking  to  enforce 
the  contract  or  some  part  of  it,  and  can  only  happen  in 
case  the  plaintiff  has  undertaken  to  enforce  the  conti^act 
or  some  part  of  it  requircnl  by  its  terms  to  be  performed 
by  the  defendants.  You  will  therefore  consider  whether 
the  plaintiff  in  this  action  has  undertaken  to  enforce 
the  contract,  or  some  part  of  it  as  aforesaid,  which  is  con- 
taineil  in  the  proposition  of  the  Interior  Decorative  Com- 
pany, and  the  alleged  acceptance  by  the  defendants,  and 
if  it  has  not,  there  is  no  ratification.-' 

"8.  If  under  the  evidence  you  find  that  the  contract 
alleged  by  the  defendants  was  in  fact  made,  and  if  you 
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further  find  that  the  plaintiff  has  not  ratified  the  same, 
then  the  plaintiff  would  be  entitled  to  recover,  in  such 
case,  from  the  defendants  the  actual  value  of  the  goods, 
merchandise,  and  work  furnished  by  the  Interior  Dec- 
orative Company  to  the  defendants  at  the  time  and  place 
when  furnished,  less  any  amount  which  may  have  been 
paid  thereon,  but  in  such  case  a  payment  made  in  board 
or  in  such  note  for  $100  would  not  be  a  good  payment 
nor  proper  to  be  credited  upon  the  amount  due  plaintiff, 
unless  you  should  further  find  from  the  evidence  that 
such  payment,  even  though  made  in  board  to  manager, 
finally  went  to  the  corporation  so  that  it  received  the 
benefit  of  it" 

These  instructions  were  erroneous,  and  highly  preju- 
dicial to  the  rights  of  the  defendants.  There  was  no  evi- 
dence upon  which  to  base  them.  It  was  not  claimed  that 
the  plaintiff — the  bank,  the  assignee  of  the  account — 
had  by  any  acts  of  it  ratified  the  contract  set  up  by  the 
defendants.  The  contention  of  the  latter  was  that  the 
Interior  Decorative  Company  had  by  its  conduct  recog- 
nized the  validity  of  the  contract  and  ratified  the  provis- 
ions thereof.  These  instructions  wholly  ignored  the 
question  of  ratification  by  the  plaintiff's  assignor,  and 
told  the  jury  that  plaintiff  was  entitled  to  recover  if 
there  had  been  no  ratification  of  the  contract  by  the 
bank,  notwithstanding  there  was  evidence  tending  to 
show  that  Dr.  Appleget  had  authority  to  make  the  con- 
tract on  behalf  of  his  company,  or  at  least  plaintiff's  as- 
signee had  ratified  the  same.  It  is  said  there  is  no  evi- 
dence of  ratification.  Credit  was  given  the  defendants 
on  the  books  of  the  company  for  board  of  Dr.  Appleget 
and  family  and  he  w^as  charged  with  the  same.  This 
constituted  the  ratification  to  that  extent  at  least.  An 
assignee  of  an  account  is  bound  by  a  contract  entered 
into,  or  ratified  by  his  assignor.  For  the  errors  indicated 
the  judgment  is  reversed  and  the  cause  remanded  for 
further  proceedings. 

Reversed  and  remanded. 
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William   R.    McAllister,    appellant,   v.    Laura   L. 
Pitts,  Impleaded  with  Lizzie  Fonner,  appellee. 

Filed  ApRiii  6, 1899.    No.  8820. 

1.  Beview:  Conflicting  Evidence.     A  question  of  fact  determined 

on  conflicting  evidence  will  not  be  disturbed  on  review,  if  the 
finding  is  sustained  by  sufficient  evidence. 

2.  Quaranty:  Release.     Where  the  guarantor  of  a  promissory  note 

tenders  to  the  holder  the  amount  due,  which  the  latter  declines 
to  accept,  stating  that  he  will  not  hold  the  guarantor  for,  the 
debt,  but  will  look  to  the  maker  alone  for  payment,  and  the 
guarantor,  in  reliance  on  such  promise  or  statement,  omits  to 
obtain  indemnity,  or  otherwise  changes  his  position  with  ref- 
.  erence  to  the  maker  or  suffers  damages,  he  is  discharged  to  the 
extent  he  has  been  thereby  damaged. 

Appeal  from  the  district  court  of  Hall  county.  Heard 
below  before  Thompson,  J.  Affirmed, 

W.  A.  PrincCy  for  appellant. 

References:  Hvme  v.  Peploe,  8  East  [Eng.]  168;  Walker 
V.  Barnes,  5  Taunt.  [Eng.]  240;  Citjf  Bank  v.  Cutter,  3 
Pick.  [Mass.]  414;  McCreary  v.  Neicberry,  25  111.  496; 
Reuben  v.  Doicd,  46  Fed.  Rep.  800;  Totnpkins  t\  Batk,  11 
Neb.  147;  Wells  v.  Davis,  2  Utah  411;  Myers  v.  Makoni,  20 
111.  621;  Whatley  v.  Trieker,  1  Camp.  [Eng.]  35;  Hanehet 
V.  Birge,  12  Met.  [Mass.]  545. 

TV.  H.  Thompson  and  0.  A.  Abbott,  contra. 

References:  Harris  v.  BrookSy  21  Pick.  [Mass.]  195; 
Wolf  V.  Madden,  47  N.  W.  Rep.  [la.]  981;  Rowley  v.  Jeicetty 
9  N.  W.  Rep.  [la.]  353;  White  v.  Walker,  31  111.  422. 

NORVAL,  J. 

This  is  an  appeal  by  the  plaintiff  from  the  denial  of 
his  application  for  a  judgment  against  one  Lizzie  Fonner 
for  the  amount  of  deficiency  remaining  unpaid  the  plain- 
tiff after  the  sale  of  mortgaged  premises  under  a  decree 
of  foreclosure.     The  undisputed  facts  may  be  briefly 
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summarized  thus:  On  January  4,  1890,  Charles  D.  Pitts 
gave  his  promissory  note  in  the  sum  of  |1,000,  payable 
to  the  order  of  James  Fonner,  on  or  before  four  years  af- 
ter its  date,  with  interest  at  the  rate  of  ten  per  cent  per 
annum,  which  note  was  secured  by  a  mortgage  on  certain 
real  estate  situate  in  the  city  of  Grand  Island.  The  payee 
sold  and  indorsed  the  note  to  the  defendant  and  appellee 
Lizzie  Fonner.  She  afterward  sold  the  note  to  plaintiff, 
indorsing  the  same  as  follows: 

"For  value  received,  waiving  presentment  for  payment, 
protest  and  notice  thereof,  the  payment  of  the  within 
note  at  maturity,  or  any  time  thereafter,  is  guarantied. 

"Lizzie  Fonner." 

Plaintiff  brought  suit  to  foreclose  the  mortgage  given 
to  secure  the  note,  a  decree  of  foreclosure  was  rendered, 
the  premises  were  sold  thereunder,  and  a  deficiency  of 
1771.76  was  found  to  exist.  Plaintiff  sought  to  hold  Mrs. 
Lizzie  Fonner  for  the  amount  of  such  deficiency,  and 
upon  the  trial  judgment  was  entered  in  her  favor.  Mrs. 
Fonner  pleaded  in  her  answer  that  she  was  released  be- 
cause the  plaintiff,  after  the  maturity  of  the  note,  for  a 
valuable  consideration  had  extended  the  time  of  payment 
without  her  consent  A  perusal  of  the  evidence  fails  to 
disclose  that  this  defense  was  established  upon  the  trial. 
It  was  alleged  as  a  defense,  and  Mrs.  Fonner  so  testified, 
that  she  received  a  notice  from  plaintiff  in  January,  1894, 
advising  her  of  the  maturity  of  the  note  in  question,  and 
urging  prompt  payment  thereof;  that  shortly  thereafter 
she  went  to  the  office  of  the  plaintiff  with  sufficient  money 
to  pay  the  note  and  tendered  Mr.  McAllister  the  money, 
and  he  declined  to  accept  the  same,  stating  that  he  did 
not  intend  to  hold  her  for  it,  or  look  to  her  for  the  pay- 
ment of  the  note;  that  on  March  6,  1894,  she  received 
from  plaintiff  a  second  notice  regarding  the  note,  where- 
upon she  again  went  to  Mr.  McAllister's  office  with  the 
money  with  which  to  pay  the  note.  We  quote  her  testi- 
mony as  to  what  transpired  at  this  last  interview; 
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Q.  After  receiving  that  letter,  what  did  you  do,  if  any- 
thing? 

A.  1  went  over  to  McAllister  again  with  the  money. 

Q.  Then  what  did  you  do? 

A.  I  went  over  to  Mr.  McAllister's  office  to  proffer  him 
the  money. 

Q.  Ilow  did  you  proffer  him  the  money? 

A.  1  took  my  pocketbook  out  of  my  pocket  and  told 
him  1  wanted  to  straighten  it  up  and  pay  it,  and  he  says: 
"I  don't  intend  to  look  to  you  for  it  at  all." 

Q.  Did  he  accept  the  money? 

A.  No,  sir;  he  didn't. 

Q.  State  whether  or  not  you  had  the  money  there  to 
pay  both  the  note  and  interest  at  that  time,  and  offered 
it  to  him. 

A.  Yes,  sir. 

Q.  State  what  you  did  there  at  the  time  you  went  to 
Mr.  McAllister's  office. 

A.  I  had  the  cash  money  and  offered  it  to  him. 

Q.  Do  you  know  how  much  money  you  had,  or  about 
how  much? 

A.  I  had  something  over  $1,400. 

Q.  Now  you  say  you  offered  him  the  money;  how  did 
you  offer  it  to  him? 

A.  I  took  my  pocketbook  out  and  I  told  him  I  wanted 
him  to  take  the  money  and  I  wanted  to  pay  the  note;  I 
didn't  want  to  be  bothered  with  it  any  longer.  lie  says, 
"I  don't  intend  to  hold  you  for  it,  Mrs.  Fonner,"  and  I 
says,  "Why  did  you  write  this  second  notice?"  and  he 
says,  "That  is  a  matter  of  form;  on  the  first  of  the  month 
I  notify  every  one." 

In  the  foregoing  Mrs.  Fonner  is  to  a  considerable  ex- 
tent corroborated  by  the  testimony  of  John  Fonner,  who 
claimed  to  narrate  a  conversation  which  he  had  with  the 
plaintiff  with  reference  to  the  note  in  suit  Mr.  McAllis- 
ter, while  on  the  witness-stand,  positively  denied  having 
the  conversation  with  Mrs.  Fonner  to  which  she  testified, 
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and  asserted  that  she  never  produced,  tendered,  or  of- 
fered him  any  money  in  payment  of  the  note.  The  trial 
court  upon  this  conflicting  evidence  decided  the  issue  in 
favor  of  Mrs.  Fonner,  and  the  established  doctrine  of  the 
court  is  that  a  question  of  fact  determined  on  conflicting 
evidence  will  not  be  disturbed  or  reviewed  if  sufficient 
to  support  the  finding.  This  rule  we  are  not  at  liberty 
to  depart  from.  We  must,  therefore,  in  the  further  con- 
sideration of  the  case  regard  as  a  settled  fact  that  which 
the  testimony  of  Mrs.  Fonner  tends  to  establish.  The 
mere  tender  of  the  amount  due  on.  a  note  by  the  maker, 
of  itself,  is  insufficient  to  extinguish  the  obligation  or  to 
constitute  a  defense  to  an  action  upon  the  note.  Tender 
alone  could  only  affect  the  question  of  interest  and  costs. 
This  principle  is  so  firmly  settled  as  not  to  require  the 
citation  of  authorities  in  support  thereof.  But  Mrs.  Fon- 
ner was  not  the  maker  of  the  note  in  question,  and  was 
not  primarily  liable  for  the  debt.  She  guarantied  the 
payment  of  the  obligation,  and  stood  in  the  relation  of 
surety  to  Mr.  Pitts.  She  had  the  right  to  pay  the  note 
and  be  subrogated  to  the  rights  of  the  holder  of  the  note 
and  mortgage  and  proceed  at  once  to  enforce  the  pay- 
ment of  the  debt  against  the  maker  and  mortgagor.  At 
the  time  the  tender  was  made  the  mortgaged  premises 
are  shown  to  have  been  worth  more  than  sufficient  to  pay 
the  entire  obligation.  The  property  subsequently  so  de- 
preciated in  value  as  to  be  insufficient  to  pay  one-half  of 
the  amount  of  the  mortgage  debt.  By  plaintiff  refusing 
to  accept  the  money  from  Mrs.  Fonner  when  tendered, 
he  lulled  her  into  security,  or  at  least  prevented  her  from 
obtaining  indemnity,  and  discharged  her  to  the  extent 
she  was  damaged  by  relying  upon  the  acts  and  statements 
of  the  plaintiff.  {Harris  v.  Brooks,  21  Pick.  [Mass.]  195; 
Whifc  V.  Waller,  31  Dl.  422;  Rowley  v.  Jeicett,  56  la.  492; 
Wolf  V.  Madden,  82  la.  144.)    The  judgment  is 

Affirmed, 
Habrison,  0.  J.,  not  sitting. 


TiT^I 
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George  M.  Murphey  v.  Illinois  Trust  &  Savings 
<M  ^l  Bank. 

Filed  April  6, 1899.    No.  8851. 

Unauthenticated  Bill  of  Exceptions:  Review.  A  bill  of  exceptions 
will  be  disregarded  in  the  appellate  court  unless  authenticated 
by  the  certificate  of  the  clerk  of  the  court  below. 

Error  from  the  district  court  of  Saline  county.  Tried 
below  before  Hastings,  J.  Affirmed. 

F.  I.  Fo88  and  W.  R.  Matsotiy  for  plaintiff  in  error. 

F.  C.  PotctTy  contra. 

NORVAI.,  J. 

This  was  an  action  in  ejectment,  and  the  defendant  has 
prosecuted  error  from  the  judgment  obtained  against  him 
in  the  court  below.  Attached  to  the  clerk's  transcript 
of  the  pleadings  and  judgment  is  a  document  styled  a 
"Bill  of  Exceptions,"  but  it  is  in  no  manner  authenticated 
by  the  clerk  of  the  district  court  as  being  either  the  orig- 
inal bill  of  exceptions  in  the  cause,  or  a  copy  thereof,  and 
hence  must  be  disregarded.  As  no  question  is  argued 
which  does  not  require  an  examination  and  considera- 
tion of  matters  to  be  found  only  in  a  bill  of  exceptions, 
the  judgment  is 

Affirmed. 


George  M.  MimPHEY  y.  Illinois  Trust  &  Savings 

Bank. 

Filed  April  6,1899.    No.  8852. 

XXnauthenticated  Bill  of  Exceptions.     An  unauthenticated  bill  of  ex- 
ceptions will  not  be  considered. 
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Error  from  the  district  court  of  Saline  county.  Tried 
below  before  Hastings,  J.     Affirnied. 

P.  I.  F088  and  W.  R.  Matson,  for  plaintiff  in  error. 

F.  C.  Poicer,  contra. 

NORVAL,  J. 

The  judgment  in  this  case  is  affirmed  for  the  reason 
stated  in  the  opinion  filed  in  Mtfrphcj/  i\  Illinois  Trust  & 
Savings  Bank,  58  Neb.  428,  decided  herewith. 

Affirmed. 


Frederick  SMrrn  et  al.,  appellees,  v.  Henry  H.  Sil- 

,       VER  ET  AL.,  appellants. 
Filed  April  6, 1899.    No.  9970. 

1.  Appeal:  Time  to  File  Transcript:    Jurisdiction.    This  court  is 

without  jurisdiction  to  determine  an  equity  cause  on  appeal 
when  the  transcript  is  not  filed  with  the  clerk  of  said  court 
within  six  months  from  the  entry  of  the  decree  or  final  order 
sought  to  be  reviewed. 

2.  :  Motion  for  New  Trial.    A  motion  for  a  new  trial  is  not 

essential  to  a  review  of  an  equity  cause. 

3.  :  :  Time  to  File  Transcript.    The  filing  of  a  motion 

for  a  new  trial  will  not  extend  the  time  for  prosecuting  an 
appeal.  The  time  for  taking  an  appeal  begins  to  run  from  the 
date  of  the  entry  of  the  decree  or  final  order,  and  not  from  the 
overruling  of  the  motion  for  a  new  trial. 

Appeal  from  the  district  court  of  Gage  county.  Heard 
below  before  Letton,  J.  Submitted  on  motion  to  dis- 
miss appeal.    Dismissed. 

Wolfenharger  d  Williams  and  ITazlett  &  Jack,  for  appel- 
lants. 

George  A.  Murphy y  contra. 
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NOUVAL,  J. 

On  March  27, 1897,  a  decree  was  rendered  in  this  cause 
in  the  court  below  foreclosing  a  real  estate  mortgage, 
and  within  three  days  thereafter  the  defendants  filed  a 
motion  for  a  new"  trial,  assigning  various  statutory 
grounds  therefor,  which  motion,  on  September  27,  181)7, 
was  overruled.  On  March  24,  1898,  the  defendants  filled 
a  transcript  of  the  record,  and  the  bill  of  exceptions,  duly 
authenticated,  in  this  court  for  the  purpose  of  reviewing 
the  cause  on  appeal.  Plaintiff  moved  a  dismissal  of  the 
appeal  on  the  ground  that  the  same  was  not  taken  in 
time. 

It  will  be  observed  that  the  appeal  was  not  lodged  in 
this  court  within  six  months  from  the  entry  of  the  decree, 
but  wa*s  filed  within  that  period  of  time  from  the  date  of 
the  ruling  on  the  motion  for  a  new  trial.  Tlie  question 
of  practice  involved  is  whether  the  time  within  which  an 
appeal  may  be  perfected  dates  from  the  decree  or  from 
the  overruling  of  the  motion  for  a  new  trial,  and  the  de- 
termination thereof  necessitates  a  consideration  of  the 
provisions  of  section  G75  of  the  Code  of  Civil  Procedure, 
and  certain  adjudications  of  this  court.  Said  section  675 
follows:  "That  in  all  actions  in  equity  either  party  may 
appeal  from  the  judgment  or  decree  rendered  or  final  or- 
der made  by  the  district  court,  to  the  supreme  court  of 
the  state;  the  party  ai)pealing  shall,  within  six  months 
after  the  date  of  the  rendition  of  the  judgment  or  decree, 
or  the  making  of  the  final  order,  procure  from  the  clerk 
of  the  district  court  and  file  in  the  office  of  the  clerk  of 
the  supreme  court  a  certified  transcript  of  the  proceed- 
ings had  in  the  cause  in  the  district  court,  containing  the 
pleadings,  the  judgment,  or  decree  rendered  or  final  order 
made  therein,  and  all  the  depositions,  testimony,  and 
proofs  offered  in  evidence  on  the  hearing  of  the  cause, 
and  have  said  cause  properly  docketed  in  the  supreme 
court;  and  on  failing  thereof,  the  judgment  or  decree  ren- 
dered or  final  order  made  in  the  district  court  shall  stand 
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and  be  proceeded  in  as  if  no  appeal  had  been  taken." 
This  statute  limits  the  time  to  six  months  within  which 
an  appeal  in  an  equity  cause  may  be  taken,  and  this  pe- 
riod dates  from  the  rendition  of  the  decree,  or  judgment, 
or  the  entry  of  the  final  order.  This  court  is  without 
jurisdiction  to  determine  a  case  on  appeal  where  the  tran- 
script of  the  proceedings  in  the  trial  court  is  not  filed 
here  within  the  six  months.  (Withnell  v.  City  of  Omaha, 
37  Neb.  621;  Omaha  Loan  d  Trust  Go.  v.  Ayer,  38  Neb.  891; 
Moore  v.  Waterman,  40  Neb.  498;  Albers  v.  City  of  ODUiluiy 
56  Neb.  357.)  An  exception  to  the  rule  stated  has  been 
recognized  and  applied  where  the  appellant,  without 
fault  or  laches,  is  prevented  from  having  his  appeal  dock- 
eted within  the  statutory  period,  solely  through  the  neg- 
lect or  failure  of  the  clerk  of  the  trial  court  to  make  a 
transcript  of  the  proceedings.  Such  omission  will  excuse 
the  filing  of  the  appeal  out  of  time.  {Continental  Building 
&  Loan  Ass'n  v.  Millfi,  44  Neb.  136.) 

It  is  argued  by  counsel  for  appellants  that  the  time 
within  which  the  appeal  should  be  filed  begins  to  run 
from  the  overruling  of  the  motion  for  a  new  trial,  and 
not  from  the  rendition  of  the  judgment,  and  Sharp  v. 
BrovMj  34  Neb.  406,  is  cited  in  support  of  this  contention. 
In  that  case  it  was  held,  overruling  Hollenheck  v,  TarJc- 
ington,  14  Neb.  430,  that  a  proceeding  in  error  may  be  in- 
stituted within  one  year  from  the  overruling  of  the  mo- 
tion for  a  new  trial.  The  principle  governing  Sharp  v. 
Broum,  supra,  is  not  controlling.  A  motion  for  a  new 
trial  is  indispensable  to  a  review  by  proceeding  in  error 
of  the  rulings  of  the  trial  court  made  during  the  progress 
of  a  trial,  or  of  any  question  which  is  proper  to  be  raised 
by  a  motion  for  a  new  trial,  as  that  the  verdict  is  con- 
trary to  the  evidence,  and  the  damages  are  excessive  or 
inadequate.  {Smith  v.  Spatdding,  34  Neb.  128;  Jones  v. 
Hayes,  36  Neb.  526;  Miller  v.  Antelope  County,  35  Neb.  237; 
Zehr  V.  Miller,  40  Neb.  791;  Brown  v.  Ritner,  41  Neb.  52; 
Koehler  v.  Sumnwrs,  42  Neb.  330;  Losure  v.  Miller,  45  Neb. 
465;  Oaughran  v.  Croshy,  33  Neb.  33.)    But  a  motion  for 
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a  new  trial  is  not  essential  to  a  review  of  an  equity  cause 
on  appeal.     {iSwansen  v,  Swanseriy  12  Neb.  210.)     In  the 
course  of  the  opinion  in  the  caie  last  mentioned  it  is  said : 
"In  our  dual  system  of  practice,  an  appeal  in  actions  in 
equity  may  be  taken  to  the  supreme  court  from  a  final  de- 
cree in  the  district  court,  at  any  time  within  six  months 
from  the  rendition  of  the  decree,  and  no  motion  for  a  new 
trial  is  necessary,  while  in  actions  at  law  and  equity 
cases,  taken  on  error  to  the  supreme  court,  a  motion  for 
a  new  trial,  containing  the  errors  complained  of,  must 
have  been  filed  and  acted  upon  by  the  trial  court."    In 
Ainsworth  v.  Taylor,  53  Neb.  484,  this  court,  in  construing 
said  section  675  of  the  Code  of  Civil  Procedure,  held  that 
an  appeal  of  an  equity  cause  does  not  present  for  review 
the  rulings  of  the  court  in  the  exclusion  of  proper  evi- 
dence.   The  court,  speaking  through  Kyan,  C,  said:    "In 
this  section  there  is  no  requirement  that  errors  shall  be 
assigned.    If  a  party  elects  to  appeal  from  a  judgment 
in  an  equitable  action,  his  election  seems  to  imply  that 
he  is  content  to  retry  the  cause  in  the  supreme  court  upon 
the  evidence  actually  considered  by  the  district  court." 
(Vide  Ailing  v.  Nclmn,  55  Neb.  161;  Village  of  Syracuse  v. 
Mapes,  55  Neb.  738;  Frenzer  v.  Phillips,  57  Neb.  229.)    If 
a  motion  for  a  new  trial  is  not  necessary  to  a  review  on 
appeal  of  an  equity  cause,  it  logically  follows  that  the 
filing  of  such  a  motion  could  not  extend  the  time  for  per- 
fecting an  appeal.    The  trainscript  herein  not  having  been 
filed  in  this  court  within  six  months  from  the  entry  of  the 
decree  the  appeal  is 

Dismissed. 


John  N.  Frenzer  v.  Alfred  R.  Dufrene. 

I  SS  351  Filed  April  6, 1899.    No.  8661. 

1.  Husband  and  Wife:  Conveyances.  A  man  cannot  allege  his  wife's 
recalcitrance  to  avoid  the  consequence  of  failing  to  perform  a 
lawful  contract  made  on  the  assumption  that  she  would  join 
him  in  executing  a  conveyance. 
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2.  Estoppel.     "Where  a  party  gives  a  reason  for  his  decision  and  con- 

duct touching  anything  involved  in  a  controversy,  he  is  estopped, 
after  litigation  has  begun,  from  changing  his  ground  and  putting 
his  conduct  on  another  and  different  consideration.*'  {Ballou  t\ 
Shertcood,  32  Neb.  666.) 

3.  Contracts:  Pehformance.    Where  stipulations  of  parties   are  de- 

pendent, and  to  be  performed  concurrently,  mutual  readiness  to 
perform  is  an  essential  prerequisite  to  performance. 

4.  :  :  Tender.    The  doctrine  of  tender,  as  understood  in 

cases  where  the  relation  of  debtor  and  creditor  exists,  is  not 
applicable  to  mutual  and  concurrent  promises.  In  this  class  of 
cases  a  party  who  has  signified  his  readiness  and  willingness  to 
perform  has  done  all  that  he  is  required  to  do,  until  the  other 
party  is  also  ready  and  willing  to  perform  his  part  of  the 
agreement. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Blair,  J.    Reversed. 

The  opinion  contains  a  statement  of  the  case. 

Will  H.  Thompson^  for  plaintiff  in  error: 

Where  defendant  assigns  a  reason  for  refusing  to  keep 
his  agreement  he  cannot  base  his  refusal  on  other  grounds 
after  he  has  been  sued.  {Foley  v.  Holtrt/y  41  Neb.  563; 
Ballmi  V.  Sherwood,  32  Neb.  666;  Ohio  d  M.  R.  Co.  v.  Mc- 
Carthy, 96  U.  S.  258.) 

Plaintiff's  offer  to  cash  the  note  was  sufficient  (Smith 
V.  Lewis,  26  Conn.  119;  Clark  v.  Weis,  87  111.  438;  Gould  v. 
Banks,  8  Wend.  [N.  Y.]  562;  Wright  v.  Reed,  3  Durn.  &  E. 
[Eng.]  554;  Dufy  v.  0' Donovan,  46  N.  Y.  223;  Rawson  v. 
Johnsoriy  1  East  [Eng.]  203.) 

Howard  B.  Smith,  contra: 

The  agent's  right  to  recover  commission  does  not  exist 
until  he  furnishes  a  lender  able,  willing,  and  ready  to 
make  the  loan.  {Jones  t\  Stevens,  36  Neb.  849;  Barber  v. 
Hildehrand,  42  Neb.  400;  Mayer  v.  Ver  Bryck,  46  Neb.  221.) 

Plaintiff  cannot  recover,  for  the  reason  that  he  failed 
to  cash  the  Spotts  note.    {Rice  v.  Qihhs,  40  Neb.  264.) 
32 
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Sullivan,  J. 

This  action  was  brought  by  John  N.  Frenzer  against 
Alfred  R.  Dufrene  and  tried  to  a  jury  in  the  district 
court  of  Douglas  county.  In  the  first  count  of  the  peti- 
tion, with  which  alone  we  are  concerned,  it  is  alleged  that 
there  is  due  to  the  plaintiff  from  the  defendant  the  sum 
of  |375  on  an  express  contract  for  services  rendered  in 
negotiating  with  the  Penn  Mutual  Insurance  Company 
for  a  loan  upon  Omaha  real  estate.  The  defenses  re- 
lied upon  were  (1)  that  the  company  did  not  make  the 
loan  and  was  not  ready  to  make  it,  and  (2)  the  non-per- 
formance by  the  plaintiff  of  a  concurrent  promise  to  cash 
a  |1,500  note  executed  by  Eugene  Spotts  to  Julia  Shaw 
and  by  her  transferred  to  the  defendant.  The  reply  ad- 
mits that  the  plaintiff  agreed  to  cash  the  Spotts  note, 
avers  a  constant  readiness  on  his  part  to  perform  the 
agreement,  and  notice  to  the  defendant  of  that  fact 
The  trial  court  was  of  opinion  that  the  evidence  was 
insufficient  to  warrant  a  verdict  for  the  plaintiff  and  per- 
emptorily directed  the  jury  to  find  against  him.  The 
court  was  wrong  and  the  judgment  rendered  in  favor  of 
the  defendant  must  be  reversed. 

The  evidence  either  establishes  or  tends  to  prove  the 
following  facts:  The  litigants  reside  in  Omaha.  The 
plaintiff  is  a  real  estate  and  loan  agent.  In  1894  the  de- 
fendant desired  to  borrow  |18,000  to  be  used  in  the  con- 
struction of  buildings  upon  real  estate  owned  by  him. 
The  plaintiff  proposed  to  negotiate  the  loan  for  a  com- 
mission of  two  and  one-half  per  cent.  The  defendant 
accepted  the  proposition,  and  his  application  for  an  f  18,- 
000  loan,  to  be  secured  by  a  real  estate  mortgage,  was 
soon  after  forw^arded  to  the  Penn  Mutual  Life  Insurance 
Company  at  Philadelphia,  The  company  declined  to  loan 
118,000,  but  offered  to  loan  $15,000.  This  offer  was  even- 
tually accepted  in  connection  with  an  agreement  on  the 
part  of  Frenzer  to  cash  the  Spotts  note  and  thus  enable 
Dufrene  to  obtain  at  once  the  sum  of  $16,500  to  use  in 
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the  construction  of  his  buildings.     The  application  to 
the  loan  company  provided  that  the  principal  and  interest 
of  the  loan  should  be  paid,  "at  the  option  of  the  lender, 
in  gold  coin  of  the  present  standard  of  weight  and  fine- 
ness, or  its  equivalent."    There  was  some  delay  in  con- 
summating the  transaction,  owing  principally  to  appar- 
ent infirmities  in  defendant's  title  to  the  property  offered 
as  security,  so  that  before  the  bond  and  mortgage  were 
ready  for  execution  Frenzer,  in  fulfillment  of  a  prior 
engagement,  was  obliged  to  make  a  trip  to  the  state  of 
California.     In  his  absence  his  clerk,  M.  Grocox,  was 
authorized  to  act  for  him.    About  April  10  the  bond  and 
mortgage  wore  prepared  and  handed  to  the  defendant 
for  examination.    He  made  some  objection  on  account  of 
the  gold  clause,  but  a  day  or  two  later  handed  the  papers 
to  Mr.  Grocox  to  be  sent  to  the  loan  company  for  ex- 
amination and  approval.     The  company  returned  them 
about  April  20,  when  they  were  delivered  to  the  defend- 
ant to  be  signed  and  acknowledged.    They  were  received 
for  that  purpose  without  objection.    Not  being  presently 
returned,  Grocox  called  at  Dufrene's  office  and  also  at 
his  residence  several  times  to  get  them.    He  did  not  suc- 
ceed in  his  purpose,  but  Dufrene  informed  him  that  they 
had  not  been  signed;  that  Mrs.  Dufrene  was  reluctant 
to  sign  on  account  of  the  gold  clause,  but  that  she  would 
probably  sign  in  a  few  days.    The  defendant  also  sug- 
gested that  Grocox  should  not  call  again  at  the  house 
until  informed  that  the  papers  were  ready  for  delivery. 
The  papers  were  afterwards  signed,  but  were  not  ac- 
knowledged or  delivered,  and  nothing  further  was  ever 
done  by  the  defendant  to  bring  the  matter  to  a  conclusion. 
When  the  note  and  mortgage  were  ready  for  delivery 
they  were  to  be  handed  to  the  law  firm  of  Montgomery, 
Charlton  &  Hall,  who  were  thereupon  to  wire  their  client, 
the  loan  company,  to  forward  the  money.    On  May  3  Mr. 
Hall  inquired  of  Dufrene  why  the  loan  had  not  been 
closed,  and  was  informed  that  Mrs.  Dufrene  had  not  yet 
signed  the  papers.    No  other  reason  was  given.    On  May 
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15  Freuzer  returned  to  Omaha  and  at  once  wrote  to  the 
defendant  to  know  why  the  loan  had  not  been  closed  and 
offering:  to  cash  the  Spotts  note.  Dufrene  did  not  reply. 
About  May  2G  the  parties  had  a  conversation,  in  which 
the  defendant  assi«j;ned  as  his  only  reason  for  not  closing 
the  loan  that  he  objected  to  the  gold  clause  and  his  wife 
refused  to  sign  the*  mortgage.  On  June  4  Dufrene  told 
Frenzer  that  he  might  yet  close  the  loan  and  would  let 
him  know  definitely  in  regard  to  the  matter  by  the  fol- 
lowing Thursday.  As  late  as  June  18  the  loan  company 
was  ready  to  close  the  loan.  Plaintiff  has  been  ever  ready 
to  take  the  Spotts  note.  These  are  the  facts  which  the 
jury  might  have  found  from  the  evidence;  and  they  are 
quite  sufficient  to  sustain  a  judgment  in  favor  of  the 
plaintiff.  They  show  that  Frenzer  procure<l  a  lender 
ready,  able,  and  willing  to  loan  him  $15,000,  and  that 
he  refuseil,  without  adequate  reason,  to  deliver  the  se- 
curities which  he  agreed  to  furnish.  They  show  that  in 
the  first  instance  he  refused  to  execute  a  mortgage  con- 
taining a  gold  clause,  but  that  he  subsequently  assented 
to  the  mortgage  in  the  form  in  which  it  was  submitted 
to  him  for  execution.  The  refusal  of  Mrs.  Dufrene  to 
sign  the  papers  does  not,  of  course,  release  the  defendant 
from  his  agreement  to  pay  Frenzer  for  the  services  which 
he  performed.  A  man  cannot  plead  his  wife's  recalci- 
trance in  avoidance  of  a  lawful  contract.  The  defendant 
now  insists  that  he  had  other  reasons  for  not  executing 
the  bond  and  mortgage  to  the  insurance  company.  He 
assigned  no  other  reason  before  the  action  was  com- 
menced, and  it  is  a  justifiable  deduction  that  no  other 
existed.  The  other  reasons  referred  to  did  not  occur  to 
him  while  the  negotiations  w^ere  pending,  and  are  obvi- 
ously mere  pretexts  by  which  he  now  hopes  to  go  scathe- 
less out  of  a  just  contract  which  he  is  unwilling  to  per- 
form. In  Ohio  db  M,  K,  Co,  v.  McCarthy,  96  U.  S.  258,  it  was 
said:  "Where  a  party  gives  a  reason  for  his  conduct  and 
decision  touching  anything  involved  in  a  controversy,  he 
cannot,  after  litigation  has  begun,  change  his  ground. 
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and  put  his  conduct  upon  another  and  different  consid- 
eration. He  is  not  permitted,  thus  to  mend  his  hold." 
Jhis  doctrine  is  distinctly  approved  in  Ballou  v.  Sherwood, 
32  Neb.  666,  and  has  been  frequently  enforced  in  other 
jurisdictions. 

But  it  is  contended  that  if  the  plaintiff  produced  a 
lender  ready  to  make  the  |15,000  loan,  still  he  was  not  en- 
titled to  his  commission  until  he  cashed  the  Spotts  note 
or  at  least  tendered  performance  of  that  branch  of  the 
contract.  Yielding  provisional  assent  to  this  proposition 
let  us  see  how  the  matter  stands  on  the  evidence.  The 
plaintiff  was  in  fact  prepared  to  take  the  Spotts  note  at  a 
price  agreed  upon,  and  he  so  advised  the  defendant  and 
asked  to  be  notified  by  telephone,  or  otherwise,  whenever 
the  defendant  was  ready  to  proceed  with  the  business. 
The  defendant  at  no  time  signified  a  readiness  to  transfer 
the  note  or  assign  the  mortgage  securing  it.  It  is  claimed, 
how^ever,  that  the  defendant  was  not  in  default  because 
Frenzer  failed  to  make  an  actual  tender  of  |1,500  in  cur- 
rent funds.  We  think  a  tender  such  as  is  contemplated 
by  the  law  governing  the  relation  of  debtor  and  creditor 
is  not  at  all  applicable  to  cases  of  this  kind.  The  stipu- 
lations of  the  parties  were  dependent.  They  were  to  be 
performed  concurrently  and  mutual  readiness  to  per- 
form was  an  essential  prerequisite  to  performance. 
Frenzer  was  ready  to  pay  Dufrene  $1 ,500,  but  he  was  not 
required  to  hand  it  over  before  receiving  the  Spotts  note. 
He  was  not  required  to  make  an  unconditional  tender. 
He  was  not,  after  having  signified  his  readiness,  required 
to  do  anything  until  informed  that  the  other  party  to  the 
contract  was  also  ready  to  carry  it  into  execution.  (2  Par- 
sons, Contracts  [Oth  ed.]  *528-^  Clark  v.  Weis,  87  111.  438; 
Smith  V,  Leu'i%  24  Conn.  624,  26  Conn.  110.)  In  the  last 
mentioned  case  it  is  said:  **Some  misapprehension  or  con- 
fusion appears  to  have  arisen  from  the  mode  of  expres- 
sion used  in  the  books  in  treating  of  the  necessity  of  a 
tender  or  offer  by  the  parties,  as  applicable  to  the  case 
of  mutual  and  concurrent  promises.    The  word  ^tender,' 
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as  used  in  such  a  connection,  does  not  mean  the  same 
kind  of  offer  as  when  it  is  used  with  reference  to  the  pay- 
ment or  oiTer  to  pay  an  ordinary  debt  due  in  money^ 
where  the  money  is  offered  to  a  creditor  who  is  entitled 
to  receive  it  and  notliiug  further  remains  to  be  done,  but 
the  transaction  is  comph^ted  and  ended;  but  it  only 
means  a  readiness  and  willingness,  accompanied  with  an 
ability  on  the  part  of  one  of  the  parties,  to  do  the  acts 
which  the  agreement  requires  him  to  perform,  provided 
the  other  will  concurrently  do  the  things  which  he  is  re- 
quired by  it  to  do,  and  a  notice  by  the  former  to  the  latter 
of  such  readiness.  Such  readiness,  ability,  and  notice 
are  sufficient  evidence  of,  and  indeed  constitute  and  im- 
ply, an  offer  or  tender  in  the  sense  in  which  those  terms 
are  used  in  reference  to  the  kind  of  agreements  which 
we  are  now  considering.  It  is  not  an  absolute,  uncon- 
ditional offer  to  do  or  transfer  anytliing  at  all  events,  but 
it  is  in  its  nature  conditional  only,  and  dependent  on, 
and  to  be  performed  only  in  case  of,  the  readiness  of  the 
other  party  to  perform  his  part  of  the  agrc^nnent."  In 
the  case  at  bar  the  agreement  of  the  parti(*s  with  refer- 
ence to  the  Spotts  note  was  never  carried  into  execution, 
because  there  never  was  a  concurrent  readiness  to  per- 
form. Dufrene  never  responded  to  Frenzer's  notification 
that  he  was  prepared  to  fulfill  his  promise;  and  this  fail- 
ure to  respond  was  unquestionably  sufficient  to  discharge 
the  plaintiff  from  the  obligation  which  the  contract  im- 
posed. But  was  there  not  another  circumstance  which 
produced  precisely  the  same  result?  liemembering  that 
the  cashing  of  the  Spotts  note  was  a  mere  complemental 
transaction, — an  indispensable  incident  of  the  loan, — 
the  inference  would  seem  warranted  that  its  performance 
as  an  independent  contract  was  never  contemplated  by 
either  party,  and  that  when  the  principal  contract  was 
abandoneil  it  was  intended  that  its  acc^essory  should  be 
abandoned  with  it.  HowcAer,  as  this  question  has  not 
beejl  discussed,  we  express  no  final  opinion  in  regard  to 
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it.     The  judgment  is  reversed  and  the  cause  remanded 
for  further  proceedings. 

Reversed  and  remanded. 


Peter  Fox  et  al.,  appellees,  v.  Kountze  Brothers 

ET  AL.,  appellants. 
Filed  Apbil  6, 1899.    No.  8812. 

1.  School  Districts:  Taxation:    Action  by  Taxpayer.     A  taxpayer 

who  has  voluntarily  paid  taxes  levied  at  the  instance,  and  for 
the  benefit,  of  one  school  district  cannot  maintain  an  action  to 
compel  the  county  treasurer  to  hold  such  taxes  for  the  benefit 
-  of  another  school  district. 

2.  Taxation:  Unlawful  Levy:   Injunction.    A  court  of  equity  has 

power  to  enjoin  the  taxing  authorities  from  making  ^n  unlawful 
levy  which  will  result  in  casting  a  cloud  upon  land  titles;  Ijut 
such  power  will  not  be  exercised  where  it  does  not  appear  that 
such  a  levy  is  either  threatened  or  contemplated. 

Appeal  from  the  district  court  of  Adams  county. 
Heard  below  before  Beall,  J.     Reversed. 

Reams  d  Reavis  and  A.  H.  Boweiiy  for  appellants. 

M.  A.  EartigaUy  contra. 

Sullivan,  J. 

The  appellees,  for  themselves  and  others  similarly  situ- 
uated,  commenced  this  action  in  the  district  court  against 
the  appellants  and  obtained  the  judgment  which  is  now 
before  us  for  review.  The  material  facts  disclosed  by  the 
record  are  these:  In  1873  school  district  34  of  Adams 
county  was  duly  organized,  and  has  ever  since  existed  as 
a  public  corporation.  A  portion  of  its  territory,  by  rea- 
son of  a  readjustment  of  county  boundaries,  now  lies  in 
Hall  county  and  is  there  known  as  district  21.  This  fact, 
however,  is  of  no  importance  in  the  case  and  the  district 
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will  hereafter  be  referred  to  by  its  original  designation. 
In  order  to  obtain  money  with  which  to  build  a  school- 
house  the  district,  soon  after  its  organization,  issued  two 
interest-bearing  bonds  for  the  sum  of  $500  each.  These 
bonds  were  sold  to  Kountze  Bros.,  who,  in  1878,  recov- 
ered a  judgment  upon  them  for  the  sum  of  |1,258.98  in  an 
action  brought  against  school  district  34.  In  November, 
1874,  a  portion  of  the  territory  belonging  to  district  34 
was  lawfully  detached  therefrom  and,  with  other  con- 
tiguous territory,  erected  into  a  new  school  district, 
which  is  known  as  district  number  52  of  Adams  county. 
There  was  no  division  of  property  or  liabilities.  District 
34  retained  the  old  schoolhouse  and  district  52  built  a 
new  one  with  the  proceeds  of  bonds  issued  by  it  for  that 
purpose.  To  raise  funds  with  which  to  pay  a  balance  yet 
remaining  due  on  the  Kountze  judgment  the  county 
board  of  Adams  county,  in  1892,  levied  a  tax  of  twenty 
mills  upon  all  the  property  within  the  original  bounda- 
ries of  school  district  34,  The  plaintiffs  are  resident  tax- 
payers of  that  portion  of  district  52  which  was  detached 
from  district  34.  They  have  voluntarily  paid  the  tax 
charged  against  their  property  for  the  satisfaction  of  the 
Kountze  judgment,  and  the  money  thus  paid  is  now  in 
the  hands  of  the  county  treasurer.  To  keep  it  there  until 
a  final  decree  should  be  rendered  an  injunction  was 
granted  at  the  beginning  of  the  suit:  The  specific  pur- 
poses for  which  the  action  was  instituted  are  clearly 
stated  in  the  brief  of  plaintiffs'  counsel.  After  denying 
that  the  petition  was  framed  with  a  view  of  recovering 
the  money  in  the  hands  of  the  treasurer  he  proceeds  to 
say:  "Appellees  are  not  seeking  a  recovery,  but  are  ask- 
ing that  the  money  taken  from  the  taxpayers  be  retained 
for  the  benefit  of  district  52;  that  they  be  protected 
against  future  levies  for  this  unlawful  and  unauthorized 
purpose.  This  was  the  relief  sought — and  the  money 
collected  should  be  applied  for  the  benefit  of  the  terri- 
tory where  it  was  raised."  The  trial  court  made  no  final 
disposition  of  the  money  in  question,  but  did  perpetually 
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enjoin  the  payment  of  any  portion  of  it  to  Kountze  Bros. 
The  decree  also  restrained  the  taxing  authorities  of 
Adams  county  from  making  any  future  levy  to  satisfy  the 
judgment  against  district  34.  Both  by  demurrer  and 
answer  the  defendants  challenged  the  sufficiency  of  the 
petition  to  entitle  the  plaintiff  to  any  equitable  relief, 
and  they  now  insist  that  no  case  has  been  made  of  which 
a  court  of  equity  can  take  cognizance.  We  think  they 
are  clearly  right.  The  money  raised  by  the  twenty-mill 
levy  was  voluntarily  paid.  The  plaintiffs  do  not  claim 
that  they  are  entitled  to  recover  it  back,  but  contend  that 
it  should  be  held  by  the  treasurer  for  the  benefit  of  dis- 
trict 52.  But  this  district,  it  is  evident,  has  neither  a 
legal  nor  equitable  title  to  the  money.  The  tax  was  not 
laid  at  its  instance  nor  for  its  benefit,  but  at  the  instance 
and  for  the  benefit  of  district  34.  Besides,  the  plaintiffs 
have  no  commission  authorizing  them  to  champion  the 
cause  of  district  52.  They  cannot  act  as  its  guardian  and 
invoke  the  action  of  the  court  in  its  behalf.  It  is  a  cor- 
poration endowed  by  law  with  ample  capacity  to  act  for 
itself  and  assert  its  rights  at  such  time  and  in  such  man- 
ner as  its  officers  may  deem  proper.  It  was  made  a  party 
to  the  action,  but  its  answer  is  not  in  the  record,  and  we 
are,  therefore,  not  informed  as  to  its  attitude  toward  the 
proceeds  of  the  tax  in  the  hands  of  the  county  treasurer. 
We  know,  however,  that  it  does  not  complain  of  the  de- 
cree, which  fails  to  enforce  any  claim  which  it  may  have 
asserted. 

Are  the  plaintiffs  entitled  to  a  decree  protecting  them 
from  future  levies?  Not  unless  future  levies  are  threat- 
ened by  the  taxing  authorities;  and  upon  this  question 
the  record  is  entirely  silent.  It  is  not  alleged  that  any 
further  levy  upon  the  property  of  plaintiff  is  contem- 
plated by  any  one;  and  it  does  not  appear  from  the  evi- 
dence that  a  levy  upon  any  property  will  be  necessary  to 
satisfy  the  Kountze  judgment.  It  is  quite  apparent  that 
plaintiffs'  lands  in  Kenesaw  precinct  are  not  at  present 
overcast,  or  seriously  threatened,  by  any  cloud  which  the 
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county  board  or  other  officials  of  Adams  county  intend 
to  create  in  the  interest  of  either  Kountze  Bros,  or  dis- 
trict 34.  The  judgment  of  the  district  court  is  reversed 
and  the  action  dismissed. 

Reversed  and  dismissed. 


George  W.  McBride,  appellant,  v.  John  A.  Wake- 
field ET  AL.,  appellees. 

Filed  April  6, 1899.    No.  8816. 

1.  Mortgrages:  Rights  of  Mortgagee  Who  Purchases  Other  Liens. 

A  mortgiigee  who  contracts  with  the  mortg-ag-or  to  "take  care 
of"  other  incumbrances  upon  the  mortgaged  property  may  pur- 
chase, and  take  an  assignment  of,  a  lien  covering  the  property 
described  in  the  mortgage  and  other  property,  and  may  after- 
wards assert  such  lien  against  the  other  property;  and  this  he 
may  do  notwithstanding  the  fact  that  the  mortgagor  was 
legally  bound  to  discharge  the  lien  against  the  other  property. 

2.  Void  Judgments:  Injunction.    A  court  of  equity  will  not  grant 

relief  against  an  irregular  or  void  judgment  unless  it  appears 
that  there  is  a  defense  to  the  action  in  which  the  judgment  was 
rendered. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Powell,  J.    Affiruicd. 

B.  N.  Robertson^  for  appellant. 

Montgomery  &  Ilally  contra. 

Sullivan,  J. 

In  1891  John  O.  Luke  was  the  owner  of  twenty-six  lots 
in  Luke  &  Templeton's  Addition  to  the  city  of  Omaha, 
Upon  this  property  the  Winona  Savings  Bank  had  a  first 
mortgage  to  secure  an  indebtedness  of  $8,000.  Hugo 
Leubben  had  a  second  mortgage  on  twenty  of  the  lots 
to  secure  a  UQte  for  $350,    TUis  Rpte  was  transferred  to 
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the  German  Savings  Bank  as  collateral  security  and  by 
it  reduced  to  judgment  in  an  action  brought  for  that  pur- 
pose in  the  county  court  of  Douglas  county.  After  the 
execution  and  recording  of  the  mortgages  above  men- 
tioned Luke  sold  lot  18  to  George  W.  McBride.  This  lot 
was  subject  to  the  lien  of  both  mortgages,  and  the  pur- 
chaser expressly  assumed  the  payment  of  |400  of  the  in- 
debtedness to  the  Winona  Savings  Bank.  The  deed 
made  no  reference  to  the  Leubben  mortgage,  but  con- 
tained a  general  covenant  against  incumbrances.  It  was 
recorded  in  December,  1891.  Afterwards  Luke  executed 
to  John  A.  Wakefield  a  deed  conveying  five  of  said  lots, 
upon  which  houses  were  then  in  process  of  construction. 
In  C(  nsideration  of  the  conveyance  Wakefield  agreed  to 
comi>lete  the  houses  and  "take  care  of  the  indebtedness 
now  existing  on  said  property,  and  hold  said  property 
under  said  deed  as  security  for  total  amount  of  such  sums 
paid  and  supplies  furnished,  together  with  interest  at  ten 
per  cent  per  annum  upon  such  sums  paid  or  supplies  fur- 
nished from  date  of  paying  or  supplying  same."  The 
Leubben  mortgage  was  a  lien  on  one  of  the  lots  conveyed 
to  Wakefield,  and,  in  performance  of  his  contract,  he  was 
obliged  either  to  purchase  it  or  pay  it  off.  Which  line 
of  action  he  pursued  is  one  of  the  controverted  questions 
in  the  case.  In  February,  1893,  the  Winona  Savings 
Bank  commenced  an  action  to  foreclose  its  mortgage, 
making  Luke,  McBride,  Wakefield,  and  others  parties  de- 
fendant. The  answer  day  was  March  20.  Immediately 
after  service  of  summons  upon  him  McBride  called  upon 
the  i>laintiflf's  attorney  and  in  consideration  of  the  pay- 
ment of  $416  obtained  a  release  of  lot  18  from  the  lien  of 
the  first  mortgage.  He  also  secured  the  attorney's  prom- 
ise to  dismiss  him  from  the  action.  This  promise  was  not 
performed.  Afterwards  Wakefield  filed  an  answer  in 
which  he  demanded  a  foreclosure  of  the  Leubben  mort- 
gage and  pleaded  facts  showing  his  right  to  that  relief. 
In  due  time  McBride  was  defaulted  and  a  decree  ren- 
dered against  him  in  accordance  with  the  prayer  of  the 
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iToss-petition.  In  execution  of  this  decree  lot  18  was 
sold  to  Wakefield,  who  now  holds  the  legal  title  to  the 
property.  The  present  action  was  instituted  by  McBride 
against  Wakefield  to  vacate  the  decree  of  foreclosure  and 
the  order  confirming  the  sale,  to  set  aside  the  sheriflE's 
deed  to  the  defendant,  and  to  quiet  plaintiflf's  title  to  the 
lot.  The  trial  court  found  the  issues  in  favor  of  the  de- 
fendant and  rendered  judgment  dismissing  the  cause. 
The  plaintiff  brings  the  record  here  for  review  by  appeal. 
The  first  question  to  be  considered  is  the  character  of 
the  transaction  between  Wakefield  and  the  German  Sav- 
ings Bank.  If  it  was  in  substance  a  payment  of  the  in- 
debtedness secured  by  the  Leubben  mortgage,  then,  of 
course,  that  instrument  ceased  to  be  a  lien  on  the  plain- 
tiff's property,  and  the  decree  of  foreclosure  was  mani- 
festly unjust.  There  are  circumstances  which  tend 
strongly  to  sustain  plaintiff's  theory  that  an  absolute 
payment  was  intended,  but  they  are  not  controlling  or 
decisive.  Wakefield  was  bound  by  the  terms  of  his  con- 
tract to  "take  care"  of  the  indebtedness  existing  against 
the  lots  conveyed  to  him.  These  lots  with  others  rested 
under  a  common  burden,  and  he  was  certainly  not  re- 
quired to  remove  this  burden  from  all  the  property  and 
look  to  part  of  it  for  reimbursement.  His  obligation  was 
not  to  pay  oflf  and  discharge  all  existing  liens  but  to  "take 
care"  of  them.  He  was  under  no  obligation  at  all  with 
reference  to  lot  18;  its  exoneration  was  not  within  the 
purview  of  his  contract.  To  protect  himself  he  had  the 
undoubted  right  to  take  an  assignment  of  the  Leubben 
mortgage,  keep  it  on  foot  and  resort  to  it  if  necessary. 
He  did  take  an  assignment,  and  thus  succeeded  to  the 
rights  of  the  former  owner.  From  a  careful  examination 
of  all  the  evidence  we  think  the  trial  court  was  right  in 
finding  that  the  mortgage  survived  the  assignment  and 
was  a  valid  and  enforceable  lien  against  the  plaintifTs 
property.  It  is  true  that  it  was  Luke's  duty  to  discharge 
the  lien  against  McBride's  lot,  but  that  duty  was  never 
transferred  to,  or  assumed  by,  Wakefield.    To  construe 
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the  transaction  in  question  as  a  payment  would  involve 
the  assumption  that  Wakefield  did  more  than  he  agreed 
to  do, — that  his  performance  exceeded  his  promise. 

It  is  further  contended  that  the  decree  of  foreclosure  in 
favor  of  Wakefield  is  void  because  the  amended  answer 
was  filed  without  leave  and  after  answer  day.  Both  an- 
swer^ sought  a  foreclosure  of  the  same  mortgage,  and 
while  the  judgment  may  have  been  irregular  it  was  not 
void.  Neither  is  it  inequitable.  Wakefield  was  entitled 
to  have  lot  18  sold  to  satisfy  the  amount  due  on  the  Leub- 
ben  mortgage.  This  amount  the  defendant  does  not 
offer  to  pay.  He  does  not  offer  to  do  equity,  and  he  is 
therefore  not  entitled  to  the  relief  demanded.  The  judg- 
ment is 

Affirmed. 


WiLLABD  Hammond,  appellant,  v.  Chamberlain 
Banking  House  et  al.,  appellees. 

Filed  April  6, 1899.    No.  8832. 

Judicial  Sale:  Rights  of  Purchaser:  Prior  Lienb.  A  purchaser  at 
a  judicial  sale  cannot,  in  the  absence  of  special  circumstances, 
maintain  an  original  action  to  enjoin  the  enforcement  of  a 
prior  lien  of  which  he  was  ignorant  at  the  time  he  acquired  his 
title. 

If  one  who  has  bought  property  at  a  ju- 


dicial sale  under  a  mistake  of  fact  in  regard  to  the  title,  dis- 
covers his  error  before  confirmation,  his  ordinary  remedy  is  an 
application  to  the  court  to  be  released  from  his  bid. 

Misrepresentation  of  Sheriff:  Liarility  op  Plaintiff. 


A  creditor  is  not  responsible  for  erroneous  representations  made 
by  an  officer  conducting  a  sale  under  process  issued  on  a  judg- 
ment in  his  favor,  unless  he  has  either  authorized  such  represen- 
tations or  acquiesced  therein. 

4.  Action  by  Purchaser  at  Judicial  Sale  for  Injunction  Against 
Enforcement  of  Prior  Lien:  Judgment  for  Defe:»dant8.  The 
evidence  examined,  and  held  to  sustain  the  findings  and  judg- 
ment of  the  trial  court. 
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AppeaXi  from  the  district  court  of  Johnson  county. 
Heard  below  before  Letton,  J.     Affinncd. 

Daniel  F.  Osgood^  for  appellant. 

M.  B.  C.  TruCy  contra. 

Sullivan,  J. 

This  suit  was  commenced  by  the  appellant  to  obtain 
a  perpetual  injunction  against  a  threatened  execution 
sale  of  eighty  acres  of  his  real  estate  in  Johnson  county. 
The  property  was  originally  owned  by  George  Goracke, 
for  the  satisfaction  of  whose  debts  it  was  regularly  sold 
to  Hammond  by  the  sheriff,  acting  under  valid  orders  of 
sale  issued  out  of  the  district  court  in  C(»rtain  actions 
wherein  the  Chamberlain  Banking  House  and  others 
were  plaintiffs  and  Goracke  was  defendant.  Prior  to  the 
lien  of  the  judgments  on  which  the  orders  of  sale  issued, 
were  a  mortgage  in  favor  of  the  Tecumseh  National 
Bank,  a  judgment  for  about  |100  in  favor  of  the  Cham- 
berlain Banking  House  recovered  in  1893,  a  judgment  in 
favor  of  W.  B.  Compton  recovered  in  1894,  and  the  taxes 
due  for  the  last  named  year.  The  theory  of  Hammond 
is  that  the  land  was,  with  the  authority  and  consent  of 
the  Chamberlain  Banking  House,  sold  subject  only  to  the 
lien  of  the  mortgage  and  taxes.  The  question  for  deci- 
sion is  one  of  fact.  There  is  some  conflict  in  the  evi- 
dence, but  the  trial  court  was  undoubtedly  right  in  find- 
ing the  issues  in  favor  of  the  defendants.  The  sheriff 
announced  at  the  sale  that  the  property  would  be  sold 
subject  to  the  mortgage  and  the  taxes,  but  he  did  not  de- 
clare that  those  were  the  only  prior  liens.  Hammond  may 
have  put  that  construction  upon  the  language  used  and 
may  have  acted  on  a  false  assumption  in  making  his  bid, 
but  that  was  his  fault;  and  he  certainly  cannot  allege  his 
own  palpable  negligence  as  a  ground  for  relief  in  an  orig- 
inal action.     It  has  been  even  held  that  a  purchaser  at  a 
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foreclosure  sale  could  not  be  released  from  his  bid  al- 
though it  was  made  under  a  mistake  resulting  from  an 
umvarranted  overconfidence  in  representations  of  the 
officer  making  the  sale.  {Norton  v.  Nebraska  Loan  &  Trust 
Co,,  35  Neb.  466;  same  case  on  rehearing,  40  Neb.  394.) 
Whatever  may  be  said  of  the  doctrine  of  the  Norton  Case, 
it  is  entirely  clear  that  in  the  case  at  bar  there  was  no 
circumstance  which  deterred  or  forbade  the  appellant 
from  exercising  for  his  own  protection  that  reasonable 
caution  and  vigilance  which  the  rule  of  caveat  emptor  ex- 
acts of  those  who  purchase  property  at  judicial  sales. 
He  should  have  acquainted  himself  with  the  condition  of 
the  title  in  which  he  was  about  to  invest  his  money.  He 
should  not  have  relied  upon  the  sheriff's  statement  nor 
on  his  own  inference  from  the  fact  stated.  That  the  rep- 
resentative of  the  Chamberlain  Banking  House  neither 
authorized  nor  knew  of  the  special  announcement  made 
by  the  sheriff  is  pretty  conclusively  established.  It  is 
also  proven  quite  satisfactorily  that  Hammond's  attor- 
ney had  actual  knowledge  of  the  prior  judgment  before 
the  order  of  confirmation  was  entered.  This  being  so, 
he  should  have  resisted  confirmation  and  asked  to  be 
released  from  his  bid.  This  was  a  plain  and  adequate 
remedy,  and,  under  the  circumstances,  it  was  the  only 
remedy  available.  The  judgment  is  obviously  right 
and  is 

Affirmed. 


Society  of  the  Home  for  the  Friendless  v.  State  of 

Nebraska. 

Filed  April  6, 1899.    No.  10590. 

1.  State  Institutions:  Home  for  the  Friendless.  The  institution 
established  under  the  authority  of  the  act  of  February  28,  1881, 
entitled  "An  act  to  establish  a  home  for  the  friendless  in  the 
state  of  Nebraska,  and  to  provide  for  the  erection  and  location 
and  government  of  the  same/*  is  a  state  institution. 
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:  .    By  section  4  of  said  act  the  Society  of  the  Home 

for  the  Friendless,  an  eleemosynary  corporation,  was  given  su- 
pervision of  said  institution,  subject  to  the  paramount  authority 
of  the  board  of  public  lands  and  buildings. 


3. :  :  Vested  Rights.  The  supervision  given  to  said  so- 
ciety over  the  home  for  the  friendless  was  a  mere  privilege,  and 
not  a  vested,  irrevocable  right.  It  depended  upon  the  statute 
and  was  entirely  extinguished  when  section  4  was  repealed. 

4. -: :  Title  to  Property.    In  establishing  a  home  for  the 

friendless  under  the  authority  of  said  act  the  board  of  public 
lands  and  builings  could  not  lawfully  purchase  a  btiilding  site 
and  take  the  title  thereto  to  the  state  in  trust  for  the  Society 
of  the  Home  for  the  Friendless. 

5. : : :  Trusts.    Real  estate  purchased  by  the  board 

of  public  lands  and  buildings  upon  which  to  erect  a  home  for  the 
friendless  was  conveyed  to  *'the  state  of  Nebraska  for  the  use 
and  benefit  of  the  home  for  the  friendless."  Held,  That  the 
clause,  "for  the  use  and  benefit  of  the  home  for  the  friendless," 
was  not  designed  to  create  a  trust,  but  was  merely  descriptive 
of  the  use  to  which  the  property  should  be  devoted  by  the  state. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Holmes,  J.    Affirmed. 

J.  H.  Broady  and  H.  A.  Babcock,  for  plaintiff  in  error. 

(7.  J.  Smythy  Attorney  General^  and  W.  D.  Oldham,  Deputy 
Attorney  Oeneral,  for  the  state. 

Sullivan,  J. 

This  was  an  action  for  the  recovery  of  real  property 
brought  by  the  state  against  the  Society  of  the  Home  for 
the  Friendless.  In  obedience  to  a  peremptory  instruc- 
tion the  jury  found  in  favor  of  the  plaintiff  and  judgment 
was  rendered  on  the  verdict.  The  property  in  dispute 
is  a  small  tract  of  land  in  the  city  of  Lincoln  upon  which 
stands  a  dwelling-house  used  as  a  home  for  destitute  and 
friendless  women  and  children.  It  is  conceded  that  the 
legal  title  to  the  premises  is  in  the  state,  but  the  defend- 
ant insists  that  it  is  the  equitable  owner,  and  therefore 
rightfully  in  possession.    The  essential  facts  are  not  con- 
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troverted.  In  1876  the  defendant  came  into  existence  as 
a  corporation  with  the  avowed  object  of  affording  protec- 
tion and  employment,  or  assistance,  to  worthy  and  desti- 
tute women  and  children  until  permanent  homes  and 
means  of  subsistence  could  be  provided  for  them.  By 
resolution  of  its  board  of  directors  the  society,  soon  after 
its  incorporation,  adopted,  for  business  purposes,  the 
name  "Home  for  the  Friendless,^'  and  by  this  designation 
it  has  been  generally  known.  Originally  it  was  without 
a  habitation.  It  received  no  assistance  from  the  state, 
and -in  the  prosecution  of  its  benevolent  work  depended 
for  its  resources  upon  private  charity.  In  1881,  however, 
there  was,  at  the  instance  of  the  society,  initiated  a  meas- 
ure of  legislation  which  resulted  in  the  adoption  of  the 
following  statute: 

"Section  1.  That  a  home  for  the  friendless  shall  be  es- 
tablished in  the  state  of  Nebraska. 

"Sec.  2.  The  location  of  said  home  shall  be  under  the 
supervision  of  the  board  of  public  lands  and  buildings, 
and  shall  be  located  at  the  city  or  town  which  shall,  after 
duly  advertising  for  bids  for  its  location,  donate  the  larg- 
est amount  to  said  home. 

"Sec.  3.  The  sum  of  five  thousand  dollars,  or  so  much 
thereof  as  may  be  necessary,  is  hereby  appropriated  out 
of  the  general  fund  of  the  treasury  for  the  erection  of  said 
home. 

"Sec.  4.  The  government  of  said  home  shall  be  by  and 
under  the  supervision  of  the  Society  of  the  Home  for  the 
Friendless;  Provided,  That  nothing  herein  contained  shall 
be  so  construed  as  to  prevent  the  board  of  public  lands 
and  buildings  from  establishing  rules  and  regulations  for 
the  government  of  such  home  in  any  manner.^' 

Proceeding  under  the  authority  of  section  2  of  this  act 
the  board  of  public  lands  and  buildings  advertised  for 
bids.  The  people  of  Lincoln  offered  the  largest  donation 
and  the  home  was  accordingly  located  in  this  city.  The 
board  then  purchased  the  land,  and  constructed  thereon 
the  buildings  now  occupied  by  the  defendant.  The  deed 
33 
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by  which  the  state  acquired  title  recites  that  the  prop- 
erty is  conveyed  to  "the  state  of  Nebraska  for  the  use  and 
benefit  of  the  home  for  the  friendless  in  the  state  of  Ne- 
braska." As  soon  as  the  buildings  were  completed  the 
society  took  possession  of  the  premises  and  has  ever  since 
occupied  the  same.  In  its  new  quartera  it  has  carried 
on  the  work  for  which  it  was  incorporated.  It  has  been 
the  almoner  of  much  private  bounty  and,  since  1883,  has 
expended  more  than  a  quarter  of  a  million  dollars  appro- 
priated by  the  legislature  for  the  benefit  of  the  "llome 
for  the  Friendless."  In  1897  section  i  of  the  act  of  1881 
was  repealed  and  the  management  of  the  home,  under 
the  supervision  of  the  board  of  public  lands  and  build- 
ings, was  committed  by  the  statute  to  officers  and  em- 
ployes of  the  state  to  be  appointed  by  the  governor. 

If  we  rightly  understand  the  position  of  counsel  for  the 
defendant  it  is  that  the  act  of  1881  was  intended  to  rec- 
ognize and  confirm  the  existence  of  the  defendant  as  an 
eleemosynary  institution  and  to  provide  for  it  a  suitable 
abiding  place,  and  that,  in  execution  of  this  purpose,  the 
legal  title  to  the  property  in  dispute  was  conveyed  to  the 
state  to  hold  in  trust  for  the  society.  The  argument  is 
ingenious  but  not  sound.  In  the  first  section  of  the  act  the 
legislature  spoke  with  reference  to  the  future.  It  did 
not  assume  to  create  an  institution  at  once  by  legislative 
fiat.  The  first  section  declared  that  a  home  for  the 
friendless  should  be  established.  The  second  section 
provided  how  and  when  and  where  it  should  be  estab- 
lished. The  third  section  provided  the  means  for  bring- 
ing the  home  into  existence,  and  the  fourth  Qiade  pro- 
vision for  its  government.  The  home  contemplated  by 
the  legislature  was  a  physical  home — a  place  where  the 
unfortunates  of  society,  the  jetsam  and  flotsam  of  life's 
restless  sea,  might  find  a  temporary  refuge,  clothing  and 
food,  and  shelter  and  rest.  This  is  demonstrated  by  the 
language  of  section  4,  which  provided  that  the  govern- 
ment of  "said  home" — that  is,  the  home  mentioned  in  the 
preceding  sections — should  be  under  the  supervision  of 
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the  Society  of  the  Home  for  the  Friendless.  Surely  the 
legislature  did  not  commit  the  folly  of  saying  that  the 
defendant  by  its  business  name  should  be  under  the  su- 
pervision of  the  defendant  by  its  corporate  name.  The 
deed  to  the  state  must  be  construed  in  the  light  of  the 
statute  authorizing  the  purchase  of  the  property  therein 
described.  The  board  of  public  lands  and  buildings  pos- 
sessed no  power  to  buy  land  and  construct  buildings  for 
the  defendant  An  attempt  to  do  so  would  be  a  misap- 
propriation of  public  funds.  We  are  not  warranted  in 
holding  that  the  language  quoted  from  the  deed  was  in- 
tended to  create  a  trust,  but  if  that  were  the  intention, 
the  trust  would  be  void.  The  property  having  been 
bought  with  the  state's  money,  the  state,  both  in  law  and 
in  equity,  would  be  the  owner.  We  think,  however,  that 
the  purpose  of  the  language  was  to  describe  the  use  to 
which  the  property  should  be  devoted  and  not  to  create  a 
trust.    The  judgment  is  clearly  right  and  is 

Affirmed. 
Harrison,  O.  J.,  not  sitting. 


State  of  Nebraska,  ex  rel.  Agge  Axen,  Treasurer 
OF  Stanton  County,  v.  John  B.  Meserve,  Treas- 
urer OF  the  State  of  Nebrasica.. 

Filed  April  6, 1899.    No.  10549. 

1.  Officers:  Compensation.    A  public  officer  is  required  to  perform  the 

duties  of  his  office,  however  onerous  they  may  be,  for  the  com- 
pensation fixed  by  law. 

2.  County  Treasurers:  State  Funds:  PAYiifENT  to  State  Treasurek. 

By  section  165  of  the  revenue  act  the  treasurers  of  the  several 
counties  are  required  to  pay  into  the  treasury  of  the  state  twice 
each  year,  and  at  such  other  times  as  the  state  treasurer  may 
require,  all  funds  in  their  hands  belonging  to  the  state. 

5, :  : ,    The  duty  thus  imposed  is  not  discharged  by 
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delivering  such  funds  to  an  express  company  or  other  carrier  for 
transmission. 


:  :  :  Receipts.    The  state  treasurer  is  required 

to  issue  receipts  to  county  treasurers  only  for  state  warrants 
actually  delivered  to  him  and  for  money  actually  paid  into  the 
treasury  of  the  state. 


6. :  :  :  Express  Charges.    A  county  treasurer  who 

sends  state  fimds  by  express  to  the  state  treasurer,  without  pre- 
payment of  express  charges,  is  entitled  to  receipts  only  for  the 
amount  received  by  the  state  treasurer  after  deducting  the  cost 
of  carriage. 

Original  application  for  mandamus  to  require  the 
state  treasurer  to  issue,  without  deducting  express 
charges,  receipts  for  the  full  amount  of  state  funds  which 
relator  forwarded  by  express  to  the  state  treasury.  Writ 
denied. 

John  A.  Ehrhaixit  and  G.  A.  Eberlij,  for  relator. 

References:  State  v.  TJncoln  Cminty,  18  Neb.  283;  Suther- 
land, Statutory  Construction  sec.  288;  Sniff  en  v.  City  of 
New  York,  4  Sand.  [N.  Y.]193;  Mechem,  Agency  [2d  ed.] 
sec.  653;  1  Am.  &  Eng.  Ency.  Law  [2d  ed.]  1117;  19  Am. 
&  Eng.  Ency.  Law  [1st  ed.]  541. 
» 

O.  J.  Smyth,  Attorney  General,  and  W.  D.  Oldham,  Deputy 
Attorney  General,  contra. 

Sullivan,  J. 

This  is  an  original  application  for  a  writ  of  mandamus 
to  compel  the  respondent,  John  B.  Meserve,  as  state 
treasurer,  to  issue  to  the  relator,  as  treasurer  of  Stanton 
county,  duplicate  receipts  for  state  funds  sent  by  express 
from  the  city  of  Stanton  to  the  city  of  Lincoln  on  or  about 
December  1,  1898.  The  amount  forwarded  was  1731.57, 
but  the  express  charges  not  having  been  prepaid  the  sum 
actually  received  by  the  respondent  and  paid  into  the 
state  treasury  was  only  $719.72.  The  relator  contends 
that  he  is  entitled  to  be  credited  with,  and  to  receive  re- 
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ceipts  for,  the  entire  amount  delivered  by  him  to  the 
express  company,  and  not  merely  for  the  net  amount 
received  by  the  respondent  after  paying  the  cost  of  car- 
riage. The  validity  of  this  claim  is  the  only  question  for 
decision  in  the  case  and  is  raised  by  deniurrer  to  the  peti- 
tion, which,  by  mutual  consent,  stands  for  the  alternative 
writ. 

We  have  carefully  considered  the  various  statutory 
provision?,  as  well  as  the  text-books  and  adjudged  cases, 
to  which  our  attention  has  been  directed,  but  without 
being  persuaded  that  the  respondent  is  under  legal  ob- 
ligation to  issue  receipts  for  money  which  never  came 
into  his  hands.  Section  165  of  the  revenue  act  is  as  fol- 
lows: "The  treasurers  of  the  several  counties  shall  pay 
into  the  state  treasury  all  funds  in  their  hands  belonging 
thereto,  on  or  before  the  tenth  day  of  Februai-y  and  tenth 
day  of  October  in  each  year,  and  at  such  other  times  as 
the  state  treasurer  shall  require,  and  funds  so  paid  in 
shall  be  the  identical  state  warrants,  if  any,  received  by 
the  tr(*asurer  for  payment  of  the  taxes,  or  in  coin,  or  in 
treasury  notes  of  the  United  States."  This  section,  in 
plain  terms,  imposes  on  the  treasurer  of  each  county  the 
duty  of  paying  into  the  state  treasury  all  the  funds  in  his 
hands  belonging  to  the  state.  Delivery  to  a  carrier  is 
obviously  not  a  fulfillment  of  this  obligation.  The  propo- 
sition needs  no  elaboration;  it  is  enough  to  state  it. 
With  the  equity  of  the  rule  we  have  nothing  to  do.  A 
public  officer  must  perform  every  service  required  of  him 
by  law,  and  he  must  look  to  the  statute  for  his  compen- 
sation. If  it  provides  none,  then  the  services  are  gratui- 
tous. {State  V.  Silver,  9  Neb.  85;  Baylia  v.  Webster  County, 
18  Neb.  131;  Adams  Cminty  v.  Hunter,  78  la.  328;  Decatur  v. 
Yermillion,  77  111.  315;  Troup  v.  Morgan  County,  109  Ala. 
162;  Sampson  v.  Rochester,  60  N.  H.  477.)  A  person  ac- 
cepting a  public  office  takes  it  with  its  burdens,  and 
whenever  those  become  insufferably  oppressive  he  may 
resort  to  that  excellent  and  adequate  remedy  which  a 
wise  legislative  foresight  has  provided,  viz.,  a  letter  of 
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resignation  addressed  to  the  proper  authority.  The  peti- 
tion does  not  state  a  cause  of  action  and  the  writ  is  there- 
fore denied. 

Writ  denied. 


William  F.  Doolittle  et  al.  v.  American  National 
"w^l  Bank  of  Omaha. 

Filed  April  19, 1899.    No.  8825. 

1.  Bulings  on  Pleadings:  Transcript  for  Review.    In  the  absence  of 

a  pleading-  from  the  transcript  presented  to  this  court  in  an  error 
proceeding",  an  alleged  error  of  the  trial  court  in  sustaining  a 
motion  to  strike  out  portions  of  said  pleading  cannot  be  re« 
viewed. 

2.  Review  of  Interlocutory  Order:  Delay  op  Trial.    The  pendency  of 

attempted  review  by  error  proceeding  of  an  order  in  a  case  not 
final  does  not  furnish  forceful  reason  for  the  delay  of  a  trial  of 
the  cause  on  its  merits. 

3.  Bill  of  Exceptions:  Extension  of  Time:  Review.    An  order  of  re- 

fusal to  extend  the  time  within  which  to  prei>are  a  bill  of  excep- 
tions which  does  not  appear  of  record  cannot  be  reviewed. 

4. :  Evidence:  Review.  If  there  is  no  bill  of  exceptions,  ques- 
tions which  for  their  due  consideration  require  an  examination 
of  the  evidence  cannot  be  determined. 

6.  Conflicting  Evidence:  Review.  A  determination  of  matters  of  fact 
based  upon  conflicting  evidence  and  sustained  thereby  wiU  not 
be  disturbed  on  review. 

6.  New  Trial:  Time  to  File  Motion.  A  motion  for  a  new  trial  is 
without  force  if  filed  after  final  adjournment  of  the  term  of 
district  court  during  which  the  trial  occurred. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Hopewell,  J.    Affirmed. 

David  Van  Etten,  for  plaintiffs  in  error. 

Howard  B.  Smithy  contra. 

Harrison,  C.  J. 

This  action  was  instituted  by  defendant  in  error  in  the 
district  court  of  Douglas  county  February  3,  1894^  to  r^ 
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cover  of  plaintiffs  in  error  an  amount  alleged  to  be  its 
due  on  a  promissory  note  signed  by  them.     For  plaintiffs 
in  error  there  was  filed  on  October  26,  1894,  what  was 
styled  a  "substituted  answer/'  and  a  motion  was  filed  for 
the  bank  that  portions  of  the  substituted  answer  be 
stricken  out,  which  motion  was  on  hearing  sustained. 
Without  awaiting  the  trial  and  judgment  in  the  action 
there  was  an  attempt  to  present  to  this  court  for  review 
the  order  striking  out  portions  of  the  "substituted  an- 
swer.''   To  this  error  proceeding  there  was  filed  an  ob- 
jection to  the  jurisdiction  on  the  ground  that  the  order  of 
which  there  was  complaint  was  not  a  final  one.     The 
objection  was  sustained  and  the  proceeding  dismissed. 
In  the  meantime  issues  had  been  joined  in  the  district 
court  on  the  merits  of  the  action,  and  of  them  there  had 
been  a  trial,  which  resulted  in  a  verdict  in  favor  of  the 
bank.    At  some  time  during  the  coui'se  of  the  action  in 
the  district  court  there  was  filed  what  was  designated  an 
"amended  substituted  answer,"  but  this  was  apparently 
without  leave  of  court  obtained.    At  the  time  the  motion 
to  strike  out  portions  of  the  "substituted  answer-'  was 
sustained  it  was  a  part  of  the  order  that  the  parties  were 
given  seven  days  from  this  date  in  which  to  prepare  and 
present  for  the  inspection  of  the  court  an  amended  an- 
swer.    It  does  not  appear  that  there  was  any  compliance 
with  the  portion  of  the  order  just  quoted.     There  was  a 
motion  for  a  new  trial,  which  was  heard,  and  on  consid- 
eration overruled.     The  plaintiffs  in  error  did  or  could 
not  procure  a  bill  of  exceptions  within  the  time  allowed 
or  apparently  at  any  time,  or  have  not  done  so.     The  first 
motion  for  a  new  trial  was  filed  of  date  October  26,  1895, 
and  on  November  7,  1895,  and  of  tlje  September,  1895, 
term  of  the  court,  was  overruled  and  judgment  rendered 
on  the  verdict.    On  October  28, 1896,  a  second  motion  for 
a  new  trial  was  filed,  which  reads  as  follows:  "Now  come 
defendants  and  move  the  court  to  vacate  and  set  aside 
the  judgment  and  verdict  herein  and  grant  a  new  trial 
in  said  action,  for  the  reason  that,  without  the  fault  ol 
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defendants,  they  have  been  unable  to  obtain  a  bill  of  ex- 
ceptions of  the  proceedings  and  evidence  on  trial,  and 
thereby  have  so  been  deprived  of  their  right  to  be  heard 
in  the  court  of  last  resort  of  said  state.  This  motion  is 
supported  by  the  aflBidavits  hereto  attached,  marked  Ex- 
hibits 'A'  and  'B,'  respectively,  hereof,  and  hereby  made 
a  part  of  this  action."  This  was  during  the  September, 
1896,  term  of  the  court  The  trial  term  adjourned  sine  die 
January  4, 1896.  This  motion  was  heard  and  overruled, 
the  order  in  the  matter  being  of  date  November  4,  1896, 
The  cause  has  been  removed  to  this  court  by  petition  in 
error. 

It  is  argued  that  the  district  court  erred  in  its  order  to 
strike  out  portions  of  the  "substituted  answer."  This 
must  fail,  for  the  reason  that  the  said  answer  is  not  a  part 
of  the  transcript  filed  here  and  without  it  we  cannot  ex- 
amine or  determine  the  question  raised.  The  answer  to 
which  we  have  just  referred  was  with  the  bill  of  excep- 
tions of  the  hearing  on  the  second  motion  for  a  new  trial, 
but  was  omitted  therefrom  by  the  trial  judge  who  settled 
and  allowed  the  bill,  and  it  has  not  been  made  of  the 
transcript  and  is  not  before  us  for  consideration.  At 
the  time  the  case  was  called  for  trial  on  its  merits  it  was 
objected  that  it  could  not  then  be  heard,  for  the  reason 
that  to  secure  a  reversal  of  the  order  to  strike  out  por- 
tions of  the  "substituted  answer"  a  proceeding  in  error 
had  been  instituted  in  the  supreme  court  and  was  then 
pending.  This  objection  was  not  countenanced,  and 
that  it  was  not  is  now  urged  as  an  error.  The  order  was 
not  a  final  one,  and  that  there  had  been  an  attempt  to 
lodge  an  error  proceeding  in  this  court  to  review  it  fur- 
nished no  reason-  for  any  delay  in  the  trial  of  the  cause 
on  its  merits  in  the  district  court. 

It  is  complained  that  there  was  an  error  committed  in 
overruling  a  motion  for  an  extension  of  time  within 
which  to  prepare  a  bill  of  exceptions.  There  is  no  such 
motion  embodied  in  the  transcript  before  us,  but  it  is  con- 
ceded it  was  made  of  date  February  14, 1896.    The  judge 
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who  presided  at  the  trial  had  then  retired  from  office. 
That  the  motion  was  ever  denied  does  not  appear.  There 
is  a  showing  in  the  bill  of  exceptions  that  counsel  for 
plaintiffs  in  error  wrote  to  the  judge  who  had  heard  the 
trial  and  received  a  letter  from  him  in  reply  in  which  he 
declined  to  sign  or  make  an  order  of  extension  of  time  for 
preparation  of  a  bill  of  exceptions,  but  there  is  no  order 
or  matter  of  record  in  the  court  on  this  subject  which 
can  be  reviewed.  In  the  absence  of  a  bill  of  exceptions 
we  cannot  review  any  of  the  assignments  of  error  which 
for  their  due  consideration  and  decision  would  require 
an  examination  of  the  evidence. 

It  is  also  contended  that  it  was  an  error  to  overrule  the 
second  motion  for  a  new  trial.  It  was  not  filed  until 
after  the  close  of  the  term  of  court  during  which  the  trial 
occurred  and  was  not  entitled  to  be  heard  and  sustained. 
(Code  of  Civil  Procedure,  sec.  316.)  If  it  be  conceded 
that  it  was  competent  for  the  trial  court  to  entertain  the 
motion  filed  of  the  time  that  it  was,  then  its  decision  by 
which  it  overruled  the  motion  was  based  upon  conflict- 
ing evidence,  of  which  there  was  sufficient  in  its  support, 
and  it  will  not  be  disturbed.  The  judgment  of  the  dis- 
trict court  must  be 

Affirmed. 


Charles  H.  Hofmann  v.  Eugene  A.  Tucker,  Admin- 
istrator. 

Fn^D  April  19, 1899.    No.  8868. 

1.  Action  by  Administrator  to  Becover  Property  Fraudulently  Trans- 
ferred. An  administrator  cannot  maintain  a  suit  under  the 
provisions  of  section  211,  chapter  23,  entitled  "Decedents**  (Com- 
piled Statutes  1897),  unless  there  are  debts  of  the  deceased  to 
be  paid  and  insufficient  assets  to  discharge  them,  and,  ordinarily, 
the  claims  must  have  been  allowed  or  adjudicated  against  the 
estate. 

%, ;  Plbadinq  awp  Proof;  Variance,    If  the  pleading  is  of  al- 
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lowed  claims,  and  the  proof  is  of  claims  presented  but  not  ad- 
justed at  the  time  of  the  institution  of  the  action,  there  is  a 
variance. 


3.  :  Finding  tor  Pi.aintiff:  Evidence.  The  findingr  and  judg- 
ment of  the  district  court  held  not  warranted  or  sustained  upon 
any  entertainable  theory  of  the  issues  presented  and  evidence 
adduced  in  their  support. 

Error  from  the  district  court  of  Richardson  county. 
Tried  below  before  Babcock,  J.     Reversed. 

Edwin  Falloon  and  James  Falloon^  for  plaintiff  in  error. 

Clarence  Oillespiey  Francis  Martin,  and  E.  A.  Tucker^ 
contra. 

Harrison,  C.  J. 

It  was  alleged  in  the  petition  herein  that  Charles  Hof- 
mann, then  a  resident  of  Richardson  county,  died  on  or 
about  January  25,  1893,  and  that  he  left  no  last  will  and 
testament,  and  on  September  8,  1893,  the  defendant  in 
error  was  by  the  proper  court  appointed  administrator 
of  the  estate  of  the  deceased,  gave  his  bond,  and,  after  the 
completion  of  usual  preliminary  proceedings,  entered 
upon  his  duties  as  such  administrator;  that  claims 
were  presented  and  allowed,  in  the  aggregate  the  sum  of 
f 2,000,  and  there  were  further  claims  of  which  the  admin- 
istrator had  information  which  would  probably  be  pre- 
sented for  adjustment;  that  Charles  Hofmann,  at  the 
time  of  his  death,  was  the  owner  and  in  possession  of  cer- 
tain personal  property  which  had  been  appropriated  by 
Charles  H.  Hofmann,  a  defendant  in  the  action,  now 
plaintiff  in  error,  and  the  administrator  had  been  unable 
to  obtain  possession  or  control  of  any  portion  or  article 
of  the  personal  estate  of  the  deceased,  and  the  whole  of 
it,  or  its  proceeds,  if  he  could  have  reduced  it  to  posses- 
sion and  disposed  of  it,  would  not  have  been  sufficient 
to  discharge  the  claims  allowed  against  the  estate.  It 
was  further  pleaded  that  Charles  Hofmann,  at  the  time 
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of  his  death,  was  the  real  and  equitable  owner  of  240 
acres  of  land,  a  farm  in  Kiehardson  county  (it  was  spe- 
cifically described  in  the  petition),  of  the  value  of  |6,000 
or  $7,000;  that  the  greater  number  of  the  debts  which 
had  been  allowed  against  the  estate  were  contracted 
prior  to  February  20,  1888;  that  on  February  22,  1888, 
Charles  Hofmann  and  his  wife  executed  a  warranty  deed, 
by  which  they  purported  a  conveyance  of  the  land,  to 
which  allusion  has  been  made,  to  his  two  sons,  Charles 
H.  Hofmann  and  Fred  W.  Hofmann,  and  said  deed  was 
duly  filed  and  recorded  in  the  proper  ofllce  and  book 
April  14,  1888.     For  some  further  statements  we  will 
quote  from  the  petition:  "The  said  deed  was  so  made 
without  any  consideration  whatever  and  covered  all  the 
land  owned  by  sail  deceased,  and  the  same  was,  in  truth 
and  in  fact,  made  to  the  said  grantees  in  trust  to  pay  the 
debts  of  deceased,  although  no  trust  was  recited  therein, 
and  the  consideration  was  falsely  stated  to  be  |5,000. 
No  such  amount  of  money  and  no  amount  whatever  was 
in  fact  paid  for  such  conveyance.     Said  Charles  Hof- 
mann always,  after  the  execution  of  said  deed,  claimed  to 
be  the  owner  of  said  land,  and  he  paid  the  taxes  thereon 
to  the  time  of  his  death.     The  said  deed  was  executed 
and  received  by  the  grantees  in  fraud  and  to  defraud 
the  creditors  of  Charles  Hofmann,  which  fact  was  then 
and  there  well  known  to  the  said  grantees  named  in  the 
deed."     "On  the  30th  day  of  January,  1893,  said  Fred  W. 
Hofmann  conveyed  all  his  interest  in  the  above  described 
land  to  his  brother,  Charles  H,  Hofmann,  in  considera- 
tion of  $1,000,  by  deed  recorded  February  2, 1893,  in  book 
53,  page  594,  of  the  records  of  said  county.     It  was  fur- 
ther stipulated  between  said  last  named  parties  that  as  a 
further  consideration  of  said  deed  Charles  H.  Hofmann 
was  to  pay  all  the  debts  of  the  estate  of  said  Charles  Hof- 
mann,  deceased.     Said   agreement   is   shown   and   evi- 
denced by  an  article  of  agreement  in  writing  and  now  in 
the   hands   of  Charles  H.   Hofmann,   or   his  attorney, 
Charles  H.  Herold,  of  Bern,  Kansas."    The  prayer  was 
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that  the  warranty  deed  to  the  sons  be  declared  null  and 
void,  and  the  administrator  be  authorized  to  sell  the  land 
for  the  payment  of  the  claims  against  the  estate.  For 
Fred  W.  Hofmann  there  was  tiled  a  disclaimer  of  any 
interest  in  the  subject  of  the  action.  In  the  answer  of 
Charles  H.  Hofmann  there  was  an  admission  that  the 
land  described  in  the  petition  was  on  the  date  stated  con- 
veyed by  the  father  to  the  two  sons;  that  at  the  time  the 
father  was  indebted  to  certain  persons  in  sums  stated  in 
the  answer;  also  that  he  had  for  a  suflScient  valuable  con- 
sideration become  charged  with  the  care  and  mainte- 
nance of  his  idiotic  sister;  that  the  sons,  in  consideration 
of  the  conveyance  to  them  of  the  land  aforesaid,  assumed 
the  payment  or  discharge  of  the  obligations  of  the  father 
which  were  set  forth  in  the  answer,  and  had  duly  per- 
formed their  agreements.  It  was  further  answered  for 
Charles  H.  Hofmann  that  he  had  purchased  and  received 
a  conveyance  of  the  interest  in  and  to  the  land  of  his 
brother,  Fred  W.  Hofmann.  It  was  also  stated  that  the 
father,  when  he  conveyed  the  land  to  his  sons,  was  pos- 
sessed of  suflScient  other  property  to  discharge  his  debts, 
and  that  none  of  the  claims  to  which  reference  was  made 
in  the  petition  were  contracted  prior  to  February  22, 
1888,  the  date  the  father  conveyed  the  land  to  his  two 
sons.  There  was  also  a  j^lea  of  the  bar  of  the  statute  of 
limitations.  The  reply  was  a  general  denial  of  all  the 
material  allegations  of  new  matter  in  the  answer. 

After  the  trial  of  the  issues  presented  the  court  made 
a  finding  "That  the  real  estate  in  question  was  deeded 
by  the  deceased  in  his  lifetime,  Charles  Hofmann,  to  his 
two  sons,  Charles  Hofmann  and  Frederick  Hofmann, 
charged  with  the  payment  of  all  the  legal  debts  of  the 
grantor,"  and  adjudged  "That  the  claims  allowed  against 
the  estate  of  the  said  Charles  Hofmann,  deceased,  be, 
and  the  same  are  hereby,  declared  to  be  a  charge  and  lien 
against  the  real  estate  of  Charles  Hofmann,  deceased, 
described  in  the  plaintiff's  petition  herein."  The  peti- 
tion was  so  framed  as  to  possess  a  dual  character  or 
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effect.  There  were  allegations  which  clearly  indicated 
an  action  to  set  aside  the  conveyance  of  the  land  to  the 
sons  because  it  was  fraudulent  as  to  the  rights  of  cred- 
itors. There  were  also  statements  by  which  it  was 
sought  to  fasten  upon  the  property  conveyed  a  trust 
which  might  be  enforced  herein.  There  was  here  really 
pleaded  a  conveyance  of  the  land  to  the  sons  and  a  con- 
tract by  them  to  pay  the  debts  of  the  grantor. 

The  first  branch  of  the  petition  to  which  we  have  re- 
ferred was  evidently  written  to  outline  a  right  of  the 
administrator  to  claim  relief  under  and  by  virtue  of  the 
.provisions  of  secti<m  211,  chapter  23,  Compiled  Statutes 
1897,  which  reads  as  follows:  "When  there  shall  be  a 
deficiency  of  assets  in  the  hands  of  an  executor  or  ad- 
ministrator, and  when  the  deceased  shall,  in  his  lifetime, 
have  conveyed  any  real  estate  or  any  right  or  interest 
therein,  with  the  intent  to  defraud  his  creditors,  or  to 
avoid  any  right,  debt,  or  duty  of  any  person,  or  shall  have 
so  conveyed  such  estate  that  by  law  the  deeds  or  convey- 
ances are  void  as  against  creditors,  the  executor  or  ad- 
ministrator may,  and  it  shall  be  his  duty  to  commence 
and  prosecute  to  final  judgment  any  proper  action  or 
suit  at  law  or  in  chancery  for  the  recovery  of  the  same, 
and  may  recover,  for  the  benefit  of  the  creditors,  all  such 
real  estate  so  fraudulently  conveyed,  and  may  also,  for 
the  benefit  of  the  creditors,  sue  and  recover  for  all  goods, 
chattels,  rights,  or  credits  which  ihay  have  been  so 
fraudulently  conveyed  by  the  deceased  in  his  lifetime, 
whatever  may  have  been  the  manner  of  such  fraudulent 
conveyance."  And  the  pleading,  aside  from  some  possi- 
ble indefiniteness  not  very  material,  was  sufficient  in  its 
averments  of  a  cause  of  action  under  said  section.  To 
authorize  the  action  by  the  administrator  there  must  be 
creditors  and  an  insufficiency  of  ass(»ts  in  the  hands  of 
the  administrator  or  of  the  estate  to  be  administered  to 
discharge  the  debts.  {Field  r.  Amlmdaj  39  Pac.  Rep. 
[Cal.]  323.)  It  has  also  been  announced  that  prior  to 
the  allowance  of  the  claims  against  the  estate,  the  statu- 
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tory  action  by  the  administrator  will  not  lie.  {Fkid  v, 
Andrada,  supra;  Ohm  v.  Superior  Court,  26  Pac.  Rep.  [Cal.] 
244;  Mvsmer  v,  Jenkins^  61  Cal.  153;  McMinn  v.  WhvlaUy  27 
Cal.  300;  O'Connor  v.  Boylan,  49  Mich.  209,  13  N.  W.  Rep. 
519;  Fletcher  v.  Holmes,  40  Me.  364;  Estes  v.  Wilcox,  67  N. 
Y.  264.)  It  has  been  decided  in  Wisconsin  under  a  stat- 
ute similar  to  ours  that  the  administrator,  if  satisfied 
that  there  will  be  a  deficiency,  should  not  wait  to  have 
claims  of  creditors  judicially  established  before  bringing 
the  action.  {Andrew  v.  Hinderman,  71  Wis.  148,  36  N.  W. 
Rep.  624.)  The  best  reasons,  we  think,  are  in  favor  of  the 
first  of  the  rules  stated;  hence  we  approve  it. 

In  the  case  at  bar  the  petition  contained  declarations 
of  claims  which  had  been  allowed,  but  when  the  proof 
was  reached  it  disclosed  that  prior  to  the  inception  of  the 
suit  none  had  been  allowed,  although  they  had  been  pre- 
sented for  adjustment;  hence,  regardless  of  the  view  we 
might  have  accepted  relative  to  the  rule  which  should 
prevail  of  the  two  to  which  we  have  alluded,  or  a  modi- 
fication of  either,  there  w^as  a  variance  herein  between 
the  allegations  and  the  proof,  and  the  latter  would  not 
support  the  former.  It  has  been  held  that  the  adminis- 
trator cannot  sue  to  enforce  a  trust  and  compel  a  recon- 
veyance of  lands.  {James  v.  Throckmorton,  57  Cal.  387.) 
But  this  we  need  not  decide.  The  evidence  in  the  case  at 
bar  tended  to  support  a  third  possible  theory  of  the  peti- 
tion— that  is,  that  the  land  had  been  conveyed  to  the  sons 
upon  the  agreement  by  them  to  pay  the  grantor's  debts. 
This  was  admitted  by  the  plaintiff  in  error  with  the  modi- 
fication that  the  agreement  was  not  to  pay  all  the  father's 
debts  but  to  pay  such  as  were  specified,  and  of  which 
there  are  averments  in  the  answer.  Viewed  in  any  light 
or  upon  any  entertainable  theory  of  the  issues  formed 
and  the  evidence  adduced,  the  finding  and  the  judgment 
of  the  court  based  thereon,  the  entry  of  which  we  have 
quoted,  were  not  warranted  or  sustained,  must  be  re- 
versed, and  the  cause  remanded. 

RE\Ti:RSED  AND  REMANDED. 
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Michigan  MirruAL  Life  Insurance  Company,  appellee,    ^  ^\ 
V.  Heniiy  G.  Riohter  et  al.,  appellants. 

Piled  April  19, 1899.    No.  8878. 

1.  Judicial  Sale:  Sep  abate  Tracts:  Review:  Presumptions.  If  in 
the  record  presented  to  this  court  in  an  appeal  from  an  order  of 
confirmation  of  a  sale  of  real  estate  under  decree  of  foreclosure 
there  is  no  evidence  that  the  property  sold  consisted  of  separate 
tracts  or  lots,  it  will  be  presumed  that  the  officer  who  conducted 
the  sale  did  his  duty  in  a  lawful  manner  and  that  his  offer  and 
sale  of  it  as  a  whole,  or  one  piece  of  property  was  proper. 

2. :   Appraisement:   Review.     An  appraisement  duly  made  of 

real  estate  for  the  purposes  of  a  judicial  sale  cannot  be  success- 
fully attacked  solely  on  the  ground  that  the  property  has  been 
appraised  too  low.  To  make  the  low  valuation  a  successful 
ground  of  attack  on  the  appraisement  it  must  be  challenged 
for  fraud.    Brown  v.  Fitzpatricky  56  Neb.  61,  followed. 

■  " '      t 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Keysor,  J.    Affirmed. 

Parke  OodmUy  for  appellants. 

y.  0.  Sirickler,  contra. 

Harrison,  0.  J. 

In  an  action  to  foreclose  a  real  estate  mortgage  there 
was  a  judicial  sale  to  enforce  the  decree,  of  the  north  half 
of  lot  10,  in  block  8,  and  the  south  half  of  lot  7,  in  block 
8,  all  in  Kountze  &  Ruth's  Addition  to  the  city  of  Omaha, 
and  from  an  order  of  confirmation  of  the  sale  this  appeal 
has  been  perfected. 

It  is  urged  that  there  were  two  separate  portions  of 
lots  or  non-contiguous  properties  sold  as*a  wholes  that 
the  half  lots  should  have  been  offered  separately,  and 
that  the  sale  was  not  so  conducted,  rendered  it  ineffec- 
tive, and  it  should  not  have  been  confirmed.  This  argu- 
ment is  based  on  the  asserted  fact  that  the  appraisement 
of  the  half  lots  was  separately  made,  and  the  mode  of 
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sale  should  have  conformed  to  that  of  the  appraisement, 
but  the  contention  is  all  founded  on  the  proposition  that 
these  two  half  lots  sold  were  non-adjaceut  or  separate 
and  should  have  been  offered  for  sale  separately.  The 
value  of  each  half  lot  was  specifically  stated  in  the  ap- 
praisement, and  then  the  values  were  combined  and  from 
the  total  the  incumbrance  of  taxes  was  deducted  and  the 
interest  of  the  defendants  was  stated  in  gross  with  no 
separation.  Of  the  facts  upon  which  reliance  is  appar- 
ently placed  in  the  argument,  to  show  prejudice  to  the 
rights  of  defendants  in  the  manner  in  which  the  sale  was 
conducted,  there  is  in  the  record  an  entire  lack  of  evi- 
dence. It  is  not  disclosed  that  the  half  lots  sold  were 
non-contiguous  or  separate  properties,  and  in  the  absence 
of  any  evidence,  the  presumption  that  the  officer  who  con- 
ducted the  sale  did  his  duty  and  properly  must  prevail. 
{Kane  v.  Jonasen,  55  Neb.  757.)  Within  this  view  this  ob- 
jection must  be  overruled.  It  is  also  argued  that  the  sale 
should  not  have  been  confirmed,  for  the  reason  that  the 
appraisement  placed  too  low  a  value  upon  the  property. 
There  were  affidavits  filed  in  support  of  this  view,  also 
affidavits  to  sustain  the  appraisement.  There  was  a  con- 
flict in  the  evidence,  but  the  finding  of  the  district  court 
had  sufficient  of  the  evidence  in  its  support  and  will  not 
be  disturbed.  Furthermore,  an  appraisement  of  real  es- 
tate preliminary  to  a  judicial  sale  cannot  be  successfully 
attacked  on  the  sole  ground  that  the  appraisement  was 
too  low.  It  must  also  be  challenged  for  fraud.  {Brown  v. 
Fitzpatriek,  56  Neb.  61,  and  cases  cited.)  The  order  of 
confirmation  must  be 

Affirmed. 
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George  Davis  v.  State  of  Nebraska.  ,    ,,„ 

61    2TO 
Filed  Apbil  19, 1899.    No.  10566.  ®l  ^®' 

1.  Criminal  Law:  Intent  to  Defraud:   Information.      "It  shall  be 

suflRcient  in  any  indictment,  where  it  shall  be  necessary  to  allege 
an  intent  to  defraud,  tD  allege  that  the  party  accused  did  the 
act  with  intent  to  defraud,  without  alleging  an  intent  to  defraud 
any  particular  person  or  body  corporate."  (Criminal  Code,  sec. 
417;  Roush  v.  State,  34  Neb.  325;  Morearty  v.  State,  46  Neb.  652.) 

2.  Forgery:  Evidence  of  Other  Acts.    In  a  trial  on  the  charge  of 

uttering  forged  instruments  evidence  of  similar  acts  on  the  same 
day  may  be  received  to  show  the  guilty  knowledge  or  the  intent 
of  the  accused  in  the  act  charged. 

3. :  Information:  Copy  of  Instrument.    In  an  information  of   . 

the  uttering  a  forged  written  or  printed  instrument  there  should 
be  set  forth  a  copy  or  the  purport  of  each  material  portion  of 
said  instrument. 

Error  to  the  district  court  for  Douglas  county.    Tried 
below  before  Slabaugh,  J.    Reversed. 

Macfarland  d  Altschuler^  for  plaintiff  in  error. 

C.  J.  Smyth,  Attorney  General,  and  W.  D.  Oldham,  Deputy 
Attorney  General,  for  the  state. 

Harrison,  O.  J. 

The  plaintiff  in  error  was  charged  in  an  information 
filed  in  the  district  court  of  Douglas  county  with  the  for- 
gery of  railroad  passenger  tickets  in  one  count  of  the  in- 
formation, with  uttering  forged  tickets  in  a  second  count, 
and  with  having  such  tickets  in  his  possession  in  a  third 
count.  During  a  trial  the  third  count  was  abandoned 
by  the  state  and  the  trial  jury  returned  a  verdict  by  which 
the  plaintiff  in  error  was  pronounced  not  guilty  of  the 
charge  in  the  first  count  and  guilty  of  that  in  the  second. 
After  motion  for  a  new  trial  heard  and  overruled  the  ac- 
cused was  sentenced  to  imprisonment  in  the  penitentiary 
for  a  term  of  three  years. 
34 
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In  the  error  proceeding  to  this  court  it  is  complained 
that  the  infonnation  was  insufllcient,  in  that  it  charged 
the  intent  to  defraud  in  general  and  not  as  to  any  specific 
or  designated  person^  etc.  It  is  in  this  connection  urged 
that  the  doctrine  announced  by  this  court  in  Roiish  t\ 
State,  34  Neb  325,  and  Morearty  v.  State,  46  Neb.  652,  that 
to  state  the  intent  to  defraud  generally  will  suffice,  is 
radically  wrong  and  should  be  overruled.  The  decisions 
to  which  reference  is  made  do  not  state  or  publish  a  rule 
other  than  is  plainly  and  clearly,  without  ambiguity,  ex- 
pressed by  the  legislature  in  section  417  of  the  Criminal 
Code,  wherein  it  is  prescribed  in  unequivocal  terms,  and 
with  no  necessity  or  room  for  construction:  "It  shall  be 
sufficient  in  any  indictment,  where  it  shall  be  necessary 
to  allege  an  intent  to  defraud,  to  allege  that  the  party 
accused  did  the  act  with  intent  to  defraud,  without  al- 
leging an  intent  to  defraud  any  particular  person  or  body 
corporate."  With  this  in  view  we  must  adhere  to  the  de- 
cisions which  have  been  herein  made  the  subject  of  at- 
tack. 

The  evidence  tended  to  prove  that  on  July  2,  1898,  the 
plaintiff  in  error  sold  the  ticket,  upon  the  sale  of  which 
the  charge  in  the  information  was  predicated,  to  a  "ticket 
broker"  in  Omaha.  It  purported  to  be  the  return  portion 
of  an  excursion  ticket  from  Chicago  to  Council  Bluffs  and 
return.  There  was  also  evidence  that  on  the  same  day 
the  plaintiff  in  error,  in  the  same  city,  made  quite  a  num- 
ber of  other  sales  to  different  ticket  brokers  of  similar 
tickets,  differing  probably  only  in  the  number.  Each 
ticket  had  a  specific  number.  They  all  appeared  to  have 
been  issued  by  one  road.  The  reception  of  this  evidence 
of  the  sales  other  than  the  one  of  the  ticket  declared  upon 
in  the  information  was  assigned  for  error  and  the  assign- 
ment is  now  urged.  The  general  rule  is  that  evidence 
of  the  commission  or  attempt  to  commit  a  crime  similar 
to  the  one  charged  is  inadmissible.  {Morgan  v.  State,  56 
Neb.  696;  Berghoff  v.  State,  25  Neb.  213;  Dam  t?.  State,  54 
Neb.  177.)    But  an  exception  has  been  quite  uniformly 
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made  in  trials  of  some  charges,  of  which  is  the  one  in  the 
case  at  bar,  where  it  is  necessary  to  show  the  intent  or 
guilty  knowledge  of  the  accused.  The  evidence  in  this 
case  of  these  similar  acts  was  not  to  show  that  the  party 
charged  had  committed  other  similar  distinct  crimes,  but 
to  bear  upon  the  question  of  his  knowledge  of  the  quality 
of  his  act  and  the  intent  with  which  he  did  it.  The  acts 
of  sales  of  tickets  by  the  plaintiff  in  error  were  all  of  one 
date,  of  similar  tickets,  in  all  particulars  so  nearly  identi- 
cal as  to  be  almost  connected,  and  were  clearly  within  the 
reason  of  the  exception  to  the  general  rule.  The  purpose 
of,  and  the  effect  to  be  given  to,  the  evidence  of  the  other 
similar  acts  should  have  been  outlined  and  enforced  by 
an  instruction.  {Knights  v.  State,  58  Neb.  225.)  For  a 
statement  in  regard  to  the  exceptions  to  the  general  rule 
see  Roscoe,  Criminal  Evidence  [7th  ed.]  92.  In  its  sup- 
port there  is  cited  Knights  v.  State,  supra;  State  v.  Ray- 
mond, 53  N.  J.  Law  260,  21  AtL  Rep.  328;  Coniniomoealth 
V.  McCarthy,  119  Mass.  354;  Pierson  v.  People^  79  N.  Y.  424; 
1  Rice,  Evidence,  453. 

The  count  of  the  complaint  of  the  charge  of  which  the 
plaintiff  in  error  was  adjudged  guilty  was  in  part  as  fol- 
lows: "And  the  said  Howard  H.  Baldrige,  county  attor- 
ney as  aforesaid,  upon  his  oath  and  by  the  authority 
aforesaid,  further  gives  the  court  to  understand  and  be 
informed:  That  the  said  George  Davis,  on  the  said  2d 
day  of  July,  in  the  year  aforesaid,  in  the  county  of  Doug- 
las and  state  of  Nebraska  aforesaid,  then  and  there  being 
in  said  county,  and  then  and  there  having  in  his  custody 
and  possession  a  certain  false,  forged,  counterfeited,  and 
falsely  printed  ticket,  purporting  to  have  been  issued  by 
the  Chicago  &  Northwestern  Railroad  Company,  of  the 
purport,  value,  and  effect  following,  to-wit:"  Here  was 
inserted  a  copy  of  what  appeared  on  the  face  of  the  ticket, 
and  further:  "Then  and  there  knowingly  and  feloniously 
did  utter  and  publish  the  same  as  true  and  genuine,  with 
the  intent  then  and  there  and  thereby  unlawfully  to  de- 
fraud; he,  the  said  George  Davis,  then  and  there  well 
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knowing  said  false,  forged,  and  counterfeited  ticket  as 
aforesaid  to  be  false,  forged,  and  counterfeited."  On  the 
back  of  the  ticket  there  was  stamped  "C.  &  N.  W.  Ry.  W. 
W.  Coup,  Ticket  Agent.  Jul.  1,  1898.  22  Fifth  Ave., 
Chicago."  This  was  omitted  from  the  complaint.  It  will 
be  seen  from  the  quotation  we  have  made  that  the  charge 
was  of  uttering  a  ticket  purporting  to  have  been  issued 
by  the  Chicago  &  Northwestern  Railroad  Company."  It 
was  testified  that  a  part  of  the  act  of  issuance  of  each 
ticket  by  an  agent  was  to  stamp  it  on  its  back  similarly 
to  what  appeared  on  the  one  upon  which  the  complaint 
was  founded,  the  date  in  the  stamp  to  be  that  of  the  is- 
sue; that  the  impress  of  the  stamp  appears  is  evidential 
of  the  act  of  issuing  the  ticket  Whether  the  impress  of 
the  stamp  on  the  back  of  the  ticket  herein  immediately 
in  question  was  spurious  or  genuine  was  a  subject  of 
specific  inquiry  during  the  trial,  was  a  material  fact  in 
the  establishment  of  the  charge  in  the  information,  so 
much  so  that  it  may  be  said  that  it  was  elemental  of  the 
accusation,  and  if  so,  it  should  have  been  of  the  descrip- 
tion in  the  information  of  the  alleged  forged  and  uttei-ed 
instrument;  and  as  it  was  omitt(Ml  therefrom,  the  infor- 
mation was  not  of  the  crime  of  which  proof  was  received, 
and  there  was  a  variance.  {Rooile  v.  ^7a/c,  5  Neb.  174; 
Haslip  V.  State,  10  Neb.  591.) 

There  are  other  assignments  of  error,  but  we  deem 
their  discussion  at  this  time  unnecessary.  For  the  error 
indicated  the  judgment  must  be  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 
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Chadron  Loan  &  Building  Association,  appellant,  v.    ^  wd| 
Jessie  Smith  et  al.,  appellees. 

Filed  April  19, 1899.    No.  8873. 

Mortgage  Foreclosure:  Receivers:  Homestead.  The  remedy  of  ap- 
pointment of  a  receiver  to  take  charg"e  of  the  property  in  certain 
contingencies  in  an  action  of  foreclosure  of  a  real  estate  mort- 
gage is  not  applicable  where  the  mortgaged  property  is  the 
homestead  of  the  mortgagor,  direct  defendant  in  the  suit. 

Appeal  from  the  district  court  of  Dawes  county. 
Heard  below  before  Westover,  J.    Affiniicd. 

Albert  W.  Criics,  for  appellant. 

Keferences:  Callauan  v,  Hhaw,  19  la.  183;  Chicago  &  S, 
E.  R.  Co.  i\  St  Clair,  42  N.  E.  Kep.  [Ind.]  225;  Link  v,  Con^ 
nelly  48  Neb.  574;  Waples,  Homestead  &  Exemption  714; 
Jarboe  v.  GolviUy  4  Bush  [Ky.]  70. 

Allen  G.  Fisher,  contra. 

Harrison,  C.  J. 

In  an  action  of  foreclosure  for  the  association  in  the 
district  court  of  Dawes  county  there  was  a  decree  in  its 
favor  on  August  18,  1896,  by  which  there  was  subjected 
to  sale  to  apply  in  satisfaction  of  its  mortgage  lien 
thereon  two  non-adjacent  lots  in  the  city  of  Chadron^  on 
each  of  which  there  was  a  dwelling-house,  one  of  which 
was  occupied  by  Jessie  Smith  and  was  her  statutory 
homestead.  She  was  the  owner  of  both  lots  which  were 
included  in  the  mortgage  and  decree  of  foreclosure. 
Within  the  proper  time  she  filed  a  request  for  stay  of  the 
execution  of  the  decree,  and  soon  thereafter  for  the  as- 
sociation there  was  presented  an  application  for  the  ap- 
pointment of  a  receiver  to  take  charge  of  the  properties 
and  collect  the  rents  thereof.  On  hearing  the  court  ap- 
pointed a  receiver  for  the  one  lot  but  refused  to  make  any 
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appointment  applicable  to  the  homestead.  The  associa- 
tion has  appealed  to  this  court,  and  in  the  appeal  pro- 
ceedings has  also  presented  an  original  application  for 
the  appointment  of  a  receiver.  The  transcript  was  filed 
in  this  court  November  19, 1896,  and  the  bill  of  exceptions 
on  the  30th  of  the  same  month.  The  transcript  was  ac- 
companied by  the  application  to  this  court  for  a  receiver. 
Of  this  api)lication  there  was  a  hearing  and  on  January 
8,  1897,  it  was  denied. 

In  the  brief  which  was  filed  November  30,  1896,  it  was 
urged  that  this  court  should  abandon  the  rule  established 
in  the  opinion  in  the  case  of  Eastman  v.  Cain,  45  Neb.  48, 
that  applications  similar  to  the  one  in  this  matter  at  bar 
should  ordinarily  be  first  made  to  the  district  courts 
wherein  the  actions  were  instituted.  In  the  decision  of 
the  application  herein  to  this  court  we  again  considered 
the  advisability  and  propriety  of  the  directions  in  regard 
to  practice  stated  in  Eastman  v.  Cain,  and  with  approval. 
We  may  add  that  in  any  such  case,  if  an  appeal  is  taken 
from  the  order  of  the  district  court  in  the  matter  of  the 
application  for  a  receiver,  the  proceeding  in  this  court 
will,  on  motion,  be  advanced  for  hearing  and  thus  delay 
be  avoided. 

It  was  shown  that  the  lot  as  to  which  the  petition  for 
a  receiver  was  denied  was  the  homestead  of  the  mort- 
gagor. For  the  association  there  was  proof  that  the  prop- 
erty was  probably  insufficient  to  discharge  the  mortgage 
debt,  also  that  repairs  were  greatly  needed  and  were  not 
being  made,  that  the  taxes  had  not  been  paid,  and  the 
property  had  been  sold  for  the  delinquent  taxes.  On  the 
established  facts  there  was  quite  a  strong  showing  for 
the  relief  asked, — the  appointment  of  a  receiver  to  col- 
lect the  rents  of  the  mortgaged  property.  One  and  of  the 
main  questions  presented  was,  will  a  homestead,  under 
the  ordinary  or  any  facts  and  circumstance's,  be  placed 
in  the  possession  and  care  of  a  receiver?  It  is  stated  in 
Waples,  Homestead  &  Exemption  719,  720:  "Under  some 
circumstances,  a  receiver  may  be  appointed,  in  an  action 
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to  foreclose  a  mortgage,  though  the  property  is  a  home- 
stead. It  may  be  hotel  property  about  to  be  diminished 
in  value  by  being  closed,  so  that  such  appointment  would 
be  advisable.  The  court  has  equitable  jurisdiction  to 
make  the  appointment  when  its  exercise  becomes  neces- 
sary to  protect  the  rights  of  a  mortgagee  not  resting  on 
the  common-law  principle  of  a  legal  estate  transferred 
to  him  by  the  mortgage.  In  an  action  for  forcible  de- 
tainer, in  which  the  defendant  claimed  homestead,  a  re- 
ceiver was  appointed.  But  it  is  questionable  whether  it 
is  ever  proper  to  take  possession  of  a  mortgagor's  home- 
stead while  proceedings  to  foreclose  are  pending.  Cer- 
tainly it  is  not  proper  practice,  as  a  general  rule.  An  ap- 
plication for  such  an  appointment  should  always  be  re- 
fused when  the  amount  of  the  mortgage  debt  is  the  sub- 
ject of  contention  in  the  case."  (See,  also,  Beach,  Re- 
ceivers sec.  546.)  In  the  decision  of  the  case  of  Loicell  v. 
Doe,  44  Minn.  144,  without  an  extended  dis(»uSvSion  of  the 
subject  or  lengthy  statement  of  reasons  for  it,  the  rule 
was  announced  as  follows:  "The  homestead  rights  *  * 
in  the  mortgaged  property  are  subject  to  the  ordinary 
legal  and  equitable  rights  of  the  mortgagees  as  such." 
It  is  also  observed  that  the  sufficient  answer  to  the  as- 
sertion that  possession  of  homestead  in  property  may  not 
be  disturbed  by  the  appointment  of  a  receiver  is:  "That 
by  the  terms  of  the  homestead  law  (General  Statutes 
1878,  ch.  68,  sec.  2)  the  homestead  exemption  'shall  not 
extend  to  any  mortgage  thereon  lawfully  obtained.*  The 
homestead  rights  of  the  mortgagor  are  subject  to  the  or- 
dinary legal  and  equitable  rights  of  the  mortgagee  in 
respect  to  the  mortgaged  premises  which  may  be  enforced 
by  the  appropriate  remedies."  In  our  state  the  legis- 
lature saw  fit,  and  it  is  a  wise  and  politic  provision  much 
to  be  commended,  to  exempt  from  judgment  liens  and 
execution,  or  forced  sale  the  homestead,  and  have  made 
no  exceptions  from  the  absolute  character  of  the  exemp- 
tion save  and  only  as  follows:  "The  homestead  is  sub- 
ject to  execution  or  forced  sale  in  satisfaction  of  judg- 
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ments  obtained:  First — On  debts  secured  by  mecbanics', 
laborers',  or  vendors'  liens  upon  the  premises.  Second — 
On  debts  secured  by  mortgages  upon  the  premises,  exe- 
cuted and  acknowledged  by  both  husband  and  wife,  or  an 
unmarried  claimant."  (Compiled  Statutes,  ch.  36,  sec. 
3.)  The  legislature  is  frequently  said  to  be  the  body  or 
branch  of  the  government  nearest  the  people  and  is  sov- 
ereign and  exclusive  in  its  sphere,  that  of  lawmaking,  and 
it  is  not  for  the  courts  to  infringe  upon  the  domain  of 
the  legislative  power.  The  homestead  right  was  made 
subject  to  be  disturbed  only  through  some  voluntary  act 
of  the  parties  who  might  be  entitled  to  it,  and  then  alone 
by  execution  or  forced  sale.  This  clearly  does  not  contem- 
plate the  deprivation  of  the  enjoyment  of  the  homestead 
right  by  or  through  the  appointment  of  a  receiver,  and 
we  cannot  extend  what  the  lawmakers  have  said,  and 
read  into  the  law,  the  incidental  remedies  which  accom- 
pany mortgage  liens  ordinarily  or  in  general.  Any  in- 
vasion of  the  homestead  right  will  not  be  extended  be- 
yond the  fair,  direct  import  of  the  enactment  by  which 
it  may  be  sought  to  make  it  less  absolute.  It  follows 
that  the  district  court  was  right  and  its  decree  is 

Affirmed. 
NoRVAL,  J.,  expressed  no  opinion. 


Jacob  Dillon,  api»ellee,  v.  CfiicAGO,  Kansas  &  Ne- 
braska Railroad  Company,  appellant. 

Filed  April  19, 1899.    No.  8857. 

1.  B.es  Judicata.     A  jiifl^inoiit  rendered  by  a  court  havinj*  jurisdiction 

of  the  parties  and  of  the  subject-matter,  as  betweeil  such  par- 
ties, conclusively  settles  all  questions  litig'ated,  unless  subse- 
quently reversed  or  modified  in  the  manner  provided  by  law. 

2.  Hodiflcation  of  Judgments.     The  jurisdiction  of  a  district  court  to 
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modify  its  judgments  after  the  term  is  limited  to  the  grounds 
enumerated  in  section  602  of  the  Code  of  Civil  Procedure. 


:  Errors  of  Law.    A  district  court  has  no  power  to  vacate 

or  modify  its  judgment  after  the  term,  on  the  ground  that  error 
of  law  had  been  committed  by  it  in  rendering  such  judgment. 

:    Expiration  of  Lien.    A  judgment  becomes  dormant  on 


which  no  execution  has  been  issued  and  levied  before  the  expi- 
ration of  five  years  next  after  its  rendition. 

5.  Eminent  Domain;  Judgment  for  Damages:  Injunction  to  Prevent 
Operation  of  Hailroad.  A  railroad  company  condemned  real 
estate  for  right  of  way,  and  the  landowner  appealed  from  the 
award  to  the  district  court,  where  judgment  was  rendered 
against  the  company,  which  it  paid  in  full  and  the  judgment 
was  satisfied.  Two  years  after,  and  at  a  subsequent  term  of  the 
district  court,  on  application  of  the  landowner,  the  judgment 
was  modified  for  error  of  law  committed  by  the  court  on  ren- 
dering its  original  judgment.  The  railroad  company,  after  con- 
demnation proceedings,  took  possession  of  the  right  of  way, 
constructed  its  road,  and  operated  the  same  for  several  years 
without  objection  of  the  landowner.  The  modified  judgment 
became  dormant,  and,  without  its  hating  been  revived,  the  land- 
owner sought  to  enjoin  the  operation  of  the  railroad  ui]4;il  the 
company  should  pay  said  modified  judgment.  Held,  Injunction 
would  not  lie. 

Appeal  from  the  district  court  of  Nuckolls  county. 
Heard  below  before  Hastings,  J.    Reversed. 

M.  A.  LoWy  W.  F.  Evans,  J.  E.  Dolman,  S.  A.  Searle^  L. 
W.  Billingsleyy  and  R.  J.  Greene,  for  appellant 

H.  D:  Short  and  R.  D.  Sutherland,  contra. 

ifORVAL,  J. 

This  suit  was  brought  in  the  court  below  on  April  20, 
1895,  by  Jacob  Dillon  to  enjoin  the  defendant  from  oper- 
ating its  railway  over  and  across  the  northwest  quarter 
of  section  16,  township  2  north,  of  range  5  west,  in  Nuck- 
olls county.  A  peremptory  injunction  was  allowed  on 
the  final  hearing  as  prayed,  unless  the  defendant  should, 
within  a  short  time  fixed  by  the  court,  pay  to  the  plaintiff 
the  amount  of  a  certain  judgment  or  final  order,  which 
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he  had  obtained  in  the  same  court  against  the  defendant 
on  May  9,  1889,  for  |103.17,  with  seven  per  cent  interest 
thereon  from  said  date.  This  appeal  is  by  the  railroad 
company. 

In  October,  1886,  plaintiff  held,  under  a  contract  of 
purchase  made  by  him  with  the  state,  the  real  estate  al- 
ready mentioned,  and  during  said  month  defendant  con- 
demned for  right  of  way  purposi^s  a  portion  of  said  tract 
and  other  lands  belonging  to  Dillon.  The  amount  of  the 
award  of  the  commissioners  was  deposited  by  the  defend- 
ant with  the  county  judge,  and  Dillon  appealed  from  the 
award  to  the  district  court,  where  on  a  trial  to  a  jury  at 
the  May,  1887,  term  of  the  court  the  following  verdict 
was  returned: 

"We,  the  jury,  duly  impaneled  and  sworn  in  the  above 
cause,  do  find  on  the  issues  joined  for  the  plaintiff,  and 
do  assess  his  damages  as  follows:  For  14.11  acres  of 
land  actually  taken  for  railroad  right  of  way  in  S.  i  of 
sec.  8,  T.  2,  range  5  west,  6th  P.  M.,  $254.  For  damages 
to  the  balance  of  tract  by  reason  of  location  of  such  rail- 
road, |450.  We  find  the  value  of  the  3.62  acres  actually 
taken  by  the  railroad  for  right  of  way  in  the  N.  W.  J  of 
sec.  16,  T.  2,  R.  5,  $90.50;  and  we  find  the  damages  to  the 
balance  of  such  tract  by  reason  of  the  location  of  said  rail- 
road, $120.  We  find  generally  for  the  plaintiff,  and  so 
assess  his  damages  at  the  sum  of  |914.50,  if  the  court 
shall  determine  that  the  law  allows  the  plaintiff  to  re- 
cover for  the  3.02  acres  on  the  N.  W.  J  of  sec.  16,  T.  2,"  R. 
5;  but  if  the  court  shall  determine  that  the  law  will  not 
allow  the  plaintiff  to  recover  for  the  3.62  acres  aforesaid, 
then  we  find  and  a^ssess  the  dan>ages  at  the  sum  of  $824. 

"Wm.  C.  Ovjlman,  Forcnian,^^ 

A  motion  for  a  new  trial  was  filed  in  said  cause  by 
Dillon,  which  was  overruled,  and  the  following  judgment 
was  rendered  on  said  verdict:  "It  is  thereupon,  on  this 
5th  day  of  May,  1887,  considered  and  adjudged  by  the 
court  that  the  court  finds  as  a  matter  of  law  that  as  to 
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the  three  and  sixty-two  hundredths  acres,  section  16, 
township  2,  range  5,  being  school  lands,  plaintiff  is  not 
entitled  in  this  action  to  recover  for  the  value  of  such 
land,  being  the  same  actually  taken  by  the  railroad.  It 
is  thereupon  considered  and  adjudged  by  the  court  that 
the  plaintiff  have  and  recover  of  the  defendants  the  sum 

of  $824,  and  his  costs,  taxed  at  $ ."     Subsequently 

the  railroad  company  paid  and  satisfied  the  judgment  in 
full,  and  Dillon,  on  August  29,  1887,  received  the  money 
and  receipted  therefor  to  the  clerk  of  the  district  court, 
and  satisfied  the  judgment  of  record.    On  October  2, 1888, 
Dillon  filed  in  said  cause  a  motion  for  a  modification  or 
completion  of  the  said  judgment,  by  the  rendition  of  a 
judgment  on  the  verdict  of  the  jury  for  said  sum  of  |90.50 
and  interest,  the  amount  found  by  them  to  be  the  value  of 
the  land  taken  by  the  railroad  company  for  the  right  of 
way  in  said  northwest  quarter  of  section  16,  and  notice 
was  served  on  the  railroad  company  that  said  motion 
would  be  for  hearing  at  the  October,  1888,  term  of  the  dis- 
trict court  of  Nuckolls  county.  Without  any  other  or  fur- 
ther notice  the  motion  was  sustained  on  May  9,  1889, 
and  a  judgment  was  rendered  in  favor  of  Dillon  and 
against  the  railroad  company  for  $90.50,  with  the  further 
sum  of  $12.67,  interest  on  said  amount  from  May  9,  1887, 
making  in  the  aggregate  $103.17.     The  judgment  also 
contained  the  provisions  folloAving:     "It  is  further  or- 
dered that  said  sum  of  $103.17  shall  be  paid  to  the  county 
treasurer  of  Nuckolls  county,  and  by  said  county  treas- 
urer applied,  as  required  by  law,  on  contract  of  purchase 
of  said  Jacob  Dillon,  plaintiff,  of  said  northwest  quarter 
of  section  16,  aforementioned  and  described.      Where- 
upon, by  filing  with  the  commissioners  of  public  lands 
and  buildings,  as  required  by  law,  a  plat  of  said  land  and 
designating  and  describing  the  same,  said  defendant  com- 
pany shall  receive  a  deed  of  conveyance  of  title  of  said 
three  and  sixty-two  hundredth  acres  right  of  way  in  said 
tract  heretofore  set  forth  and  described  in  this  cause." 
This  last  mentioned  judgment  has  never  been  paid.    On 
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January  9,  1891,  the  state  conveyed  the  said  northwest 
quarter  of  section  16  to  Dillon,  who,  more  than  four  years 
thereafter,  brought  this  suit  to  enjoin  the  defendant 
herein  from  operating  its  railroad  over  the  right  of  way 
condemned  across  said  quarter  section.  As  already 
stated,  on  May  5',  1887,  the  district  court  of  Nuckolls 
county,  on  the  trial  of  Dillon's  appeal  from  the  award  of 
the  commissioners  appointed  by  the  county  court,  specifi- 
cally found  that  Dillon  was  not  entitled  to  recover  in  that 
action  for  the  value  of  the  3.62  acres  of  land  which  had 
been  appropriated  by  the  railroad  company  by  reason  of 
the  construction  of  its  line  of  road  across  said  section  16, 
and  judgment  was  rendered  in  favor  of  Dillon  for  the 
value  of  his  other  lands  taken  by  the  raih-oad  company 
for  the  right  of  way.  This  was  an  adjudication  against 
Dillon  as  to  the  value  of  the  3.62  acres,  from  which  he 
never  appealed,  but  accepted  payment  of  the  amount  of 
the  judgment  in  his  favor  for  the  value  of  the  other  lands. 
The  court  of  Nuckolls  county  had  jurisdiction  of  the  par- 
ties and  subject-matter  involved  in  the  condemnation  pro- 
ceedings, and  its  judgment  conclusively  settled  all  ques- 
tions  litigated  therein,  and  is  a  complete  bar  to  a  recov- 
ery for  the  value  of  said  3.62  acres  of  land,  unless  the 
judgment  has  been  subsequently  legally  vacated  or  mod- 
ified. (Ihipgood  V.  KIUh,  11  Neb.  131;  Kccler  v.  Elstotty  22 
Neb.  310;  Oapen  v.  Bnttcnntz,  31  Neb.  302;  Spear  v.  Tid- 
hall,  40  Neb.  107;  Cha,^c  r.  Miles,  43  Neb.  686.) 

The  next  subject  for  investigation  is  whether  the  judg- 
ment of  May  5,  1887,  has  been  legally  modified  or 
changed.  It  will  be  observed  that  the  district  court, 
more  than  two  years  after  the  entry  of  the  judgment, 
pretended  to  modify  the  same  by  rendering  a  judgment 
against  the  defendant  for  the  v«alue  of  the  same  3.62  acres 
of  land  already  mentioned,  which  in  the  judgment  of  May 
5  it  had  been  determined  there  was  no  liability  to  Dillon 
by  the  railroad  comi)any.  This  action  of  the  district 
court  was  taken  and  had  on  motion  of  Dillon  filed  after 
the  term  and  nearly  eighteen  months  subsequent  to  the 
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rendition  of  the  original  judgment,  on  the  ground  that 
the  court  had  committed  an  error  of  law  in  entering  its 
judgment.  Authority  is  conferred  by  section  602  of  the 
Code  of  Civil  Procedure  upon  a  district  court  to  reverse, 
vacate,  or  modify  its  own  judgment  after  the  term  at 
which  it  was  rendered,  upon  the  grounds  and  for  the 
causes  in  said  section  enumerated.  The  power  of  a  dis- 
trict court  to  vacate  or  modify  its  judgment  after  term 
is  limited  to  the  grounds  specified  in  said  section  602  of 
said  Code.  {Her  v.  Darnell,  5  Neb.  192;  Carloic  v.  Aultnian, 
28  Neb.  672;  McBrien  v.  Riley,  38  Neb.  561;  Barnes  v.  Hale, 
44  Neb.  355.)  The  statute  has  made  no  provision  for  a 
district  court  modifying  its  judgment  subsequent  to  the 
term  when  rendered,  because  of  an  error  of  law  com- 
mitted by  it  in  pronouncing  or  entering  the  original  judg- 
ment It  follows  that  the  district  court  of  Nuckolls 
county  had  no  jurisdiction  or  power  on  May  9,  1889,  to 
modify  its  said  judgment  of  May  5,  1887,  and  such  modi- 
fication was  for  that  reason  void  and  not  enforceable.  If 
the  district  court  of  Nuckolls  county  erred  in  relidering 
its  original  judgment  in  not  allowing  Dillon  to  recover 
the  value  of  said  3.62  acres  of  land,  he  should  have  had 
the  error  corrected  by  review  ip  this  court  by  proper  ap- 
pellate proceeding.  -This  he  did  not  do,  and  he  is  bound 
by  such  judgment.  Moreover,  the  modified  judgment 
was  rendered  more  than  five  years  prior  to  the  bringing 
of  this  suit,  and  at  the  time  was  dormant,  since  no  por- 
tion thereof  had  been  paid,  and  no  execution  had  been 
issued  thereon.  Plaintiff  is  in  this  attitude:  he  seeks  to 
enjoin  the  defendant  from  operating  its  road  over  the 
tract  in  question,  and  when  the  road  has  been  operated 
for  several  years  without  objection,  until  the  railroad 
company  shall  pay  a  dormant  void  judgment.  We  do 
not  think  the  plaintiff  entitled  to  such  relief.  No  case 
has  been  cited  which  sustains  the  plaintiff  in  his  conten- 
tion.   The  decree  is  reversed  and  the  cause  dismissed. 


Reversed  and  dismissed. 
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C.  N.  FOLSOM,  APrKLLEE,  V.  WAL-TER  E.  FAILING,  APPEL- 
LANT, ET  AL. 

F11.ED  April  19, 1899.    No.  8858. 

1.  Set-Off:  Partnership.    A  claim  ag>ainBt  a  member  of  a  partnership 

cannot  be  set  off  af^ainst  a  debt  clue  the  firm. 

2.  Conflicting  Evidence:  Review.    A  finding  based  on  conflicting  evi- 

dence will  not  be  disturbed  on  appeal. 

Appeal  from  the  district  court  of  Cass  county.  Heard 
below  before  Uamsey,  J.     Affirmed. 

George  W.  Clark  and  D.  K.  Barr^  for  appellant. 

C.  S.  Polk,  contra. 

NORVAL,  J. 

This  suit  was  instituted  in  the  court  below  by  C.  N. 
Folsom  to  foreclose  a  mechanic's  lien  on  property  of 
Walter  E.  Failing,  one  of  the  defendants,  and  from  a  de- 
cree in  favor  of  plaintiff  Failing  prosecutes  an  appeal. 

John  Montgomery  and  Charles  Stevens  were  partners 
engaged  in  the  manufacture  and  sale  of  brick,  and  under 
an  oral  contract  the  firm  sold  and  delivered  to  Failing 
44,600  brick,  at  the  agreed  price  of  $7.20  per  thousand, 
to  be  used  by  the  latter  in  the  erection  of  a  brick  building 
on  lot  361,  in  the  village  of  Greenwood.  At  the  time  the 
contract  was  entered  into  Failing  was  engaged  in  the 
mercantile  business,  and  Montgomery,  as  well  as  Stev- 
ens, was  indebted  to  him.  Thereafter  each  purchased 
goods  from  the  store  on  credit,  and  Failing  made  certain 
cash  payments  on  the  brick.  Subsequently  Montgomery 
and  Stevens  filed  a  mechanic's  lien  for  $321.12,  the  total 
contract  price  of  the  brick,  and  then  assigned  the  lien  to 
plaintiff.  The  district  court  allowed  Failing  credit  only 
for  the  cash  payments  made  by  him,  and  disallowed  the 
amount  of  indebtedness  due  him  from  Montgomery  and 
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Stevens  respectively.  A.  single  question  is  presented  for 
our  consideration,  namely,  did  the  court  err  in  not  allow- 
ing Palling  credit  for  the  amount  of  the  individual  ac- 
counts of  Montgomery  and  Stevens?  Without  a  con- 
tract to  that  effect,  the  defendant  had  no  right  to  set  off 
against  his  debt  to  the  firm  his  account  against  a  mem- 
ber of  this  firm.  This  proposition  is  so  elementary  as  to 
make  the  citation  of  authorities  in  support  thereof  unnec- 
essary. We  have  read  the  evidence  and  find  that  it  is 
confiicting.  That  introduced  by  the  plaintiff  tends  to 
show  that  no  agi^eement  was  entered  into  between  Fail- 
ing and  Montgomery  and  Stevens  that  the  former  was  to 
receive  credit  for  the  individual  account  of  the  members 
of  the  firm,  or  for  the  value  of  the  goods  subsequently 
purchased  by  Montgomery  and  Stevens  respectively.  As 
the  evidence  is  sufladent  to  sustain  the  finding,  the  de- 
cree is 

Affirmed. 


J.  B.  Markey  v.  School  District  No.  18  of  Sheridan 

County.  ■ 

Filed  April  19, 1899.    No.  8847, 

1.  Schools  and  School  Districts:  Furniture:  Time  Warrants.  A 
school  district  has  no  authority  to  purchase  school  furniture 
and  issue  a  warrant  therefor  payable  in  the  future.  Pomerene 
V,  School  District,  56  Neb.  126,  followed. 

2. :   Contracts:   Time  Warrants.     A  recovery  cannot  be  had 

on  a  contract  with  a  district  board  providing*  for  payment  in 
time  warrants.    {Pomerene  v.  School  District,  56  Neb.  126.) 

3.  Pleading.  The  ultimate  or  issuable  facts  to  be  established  should 
be  alleged  in  a  pleading. 

4. :  Conclusions  op  Law:  Demurrer.    The  averment  of  a  mere 

conclusion  of  law  in  a  pleading  will  not  be  taken  as  admitted 
by  the  filing  of  a  general  demurrer. 

5.  Schools  and  School  Districts:  Contracts:  Ratification.  A  school 
district  cannot  ratify  a  void  contract  entered  into  by  its  officers. 
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at  least  when  it  has  not  observed  the  conditions  as  prerequisites 
essential  to  make  a  valid  contract  in  its  inception. 

6.  Implied  Assumpsit:  Limitation  of  Actions.    An  action  to  recover 

on  an  implied  assumpsit  is  barred  at  the  expiration  of  four 
years  after  the  cause  of  action  arose. 

7.  Bchool  Boards:  Acts  of  Members.    An  individual  member  of  a 

school  district  board  cannot  bind  his  district  by  acts  not  au- 
thorized by  the  board. 

Error  from  the  district  court  of  Sheridan  county. 
Tried  below  before  Westover,  J.    Affiimed. 

W.  W.  Woody  for  plaintiff  in  error. 

Thomas  L.  Redlon  and  C  Patterson,  contra. 

NORVAIi,  J. 

It  appears  from  the  averments  of  the  petition  filed  in 
the  court  below  that  the  defendant  School  District  No.  18 
of  Sheridan  County,  on  August  5,  1886,  entered  into  a 
written  contract  with  the  Union  School  Furniture  Com- 
pany whereby  it  agreed  to  furnish  the  defendant  with  cer- 
tain school  furniture  of  the  stipulated  value  of  J150,  pay- 
ment to  be  made,  at  the  option  of  the  defendant,  in  cash 
on  the  delivery  of  the  furniture  or  an  order  on  the  treas- 
urer of  the  school  district  for  said  amount  payable  on 
September  25,  1890;  that  the  furniture  was  received  by 
defendant  and  placed  in  the  schoolhouse,  and,  pursuant 
to  the  terms  and  conditions  of  said  contract,  on  October 
18, 1886,  the  defendant  issued  to  said  Union  School  Fur- 
niture Company  a  warrant  for  J150,  bearing  interest  at 
the  rate  of  eight  per  cent  per  annum  from  the  date 
thereof,  payable  September  25,  1890,  and  the  plaintiff 
J.  B.  Markey  is  the  present  owner  of  said  contract  and 
order.  A  general  demurrer  to  the  petition  was  sus- 
tained by  the  district  court,  and  the  action  dismissed. 
Plaintiff  brings  error. 

The  contract  and  order  in  question  each  required  the 
amount  therein  specified  to  be  paid  at  a  date  which  had 
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not  then  arrived.  School  district  officers  can  contract 
for  the  furnishing  of  schoolhouses  only  with  reference  to 
money  on  hand  and  at  the  time  available  for  that  pur- 
pose. The  officers  of  the  school  district  possessed  no 
authority  to  make  a  contract  or  give  a  district  order  paya- 
ble at  a  future  time.  This  principle  has  been  frequently 
stated  and  applied  by  this  court.  {School  DiMrict  v. 
Stough,  4  Neb.  360;  State  v.  SaUn,  39  Neb.  570;  Andrews  v. 
School  District  of  McCoolc,  49  Neb.  420;  Pornerene  v.  School 
Distnct,  56  Neb.  126.)  It  follows  that  the  contract  and 
order  in  question,  at  their  inception,  were  illegal  and 
void. 

.  It  is  argued  that  the  contract  is  enforceable,  because 
the  same  was  subsequently  ratified  by  the  voters  of  the 
district.  The  averment  in  the  petition,  on  that  point, 
is  "that  at  a  meeting  of  the  voters  of  said  defendant 
school  district,  held  on  the  4th  day  of  October,  1887,  the 
buying  of  said  bill  of  school  furniture,  thereinbefore  de- 
scribed, was  ratified  by  said  legal  voters."  This  is  the 
statement  of  a  mere  conclusion,  and  not  an  allegation  of 
an  ultimate  or  issuable  fact,  and  therefore  a  ratification 
of  the  contract  was  not  sufficiently  pleaded.  There  is 
also  in  the  petition  an  averment  to  the  effect  that  at  a 
meeting  of  the  legal  voters  of  the  district  a  proposition 
was  unanimously  carried  to  issue  bonds  to  pay  the  debt 
sued  for  in  the  present  action,  and  it  is  insisted,  in  argu- 
ment, by  counsel  for  plaintiff  that  this  constituted  a  rati- 
fication of  the  action  of  the  district  board.  The  contract 
being  void  for  want  of  authority  to  make  the  same,  it  was 
incapable  of  ratification  by  the  school  district,  or  the 
voters  thereof,  only  upon  the  observance  of  the  condi- 
tions essential  to  the  making  of  a  valid  contract  in  the 
first  instance.  {Gvtta  Percha  &  Rubber  Mfg.  Co.  v.  Village 
of  Ogalalla,  40  Neb.  775;  Tullock  v.  ^Yeb8ter  County ^  40  Neb. 
211;  TovMsend  v.  Holt  County,  40  Neb.  852.)  These  essen- 
tial prerequisites  to  a  legal  contract  the  petition  does  not 
state  were  observed  in  the  attempted  or  alleged  ratifica- 
tion. 

36 
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A  recovery  cannot  be  had  in  this  case  upon  a  quantum 
meruit,  for  the  reason  such  cause  of  action,  if  it  ever  ex- 
isted, arose,  as  disclosed  by  the  petition,  not  later  than 
October,  1886,  and  the  action  was  not  instituted  until 
February  4,  1895,  more  than  eight  years  after  the  ac- 
ceptance of  the  furniture  by  the  defendant.  The  action 
was  fully  barred  by  the  statute  of  limitations  when  the 
petition  was  filed  in  the  court  below.  (Pomerene  v.  School 
Diatricty  56  Neb.  126.)  An  action  to  recover  for  an  im- 
plied assumpsit  is  barred  in  four  years  after  the  cause 
of  action  arose. 

The  petition  alleges  that  certain  letters  were  written 
to  the  plaintiff  by  a  director  of  the  defendant  district 
acknowledging  the  validity  of  the  indebtedness,  and 
promising  to  pay  the  same.  It  is  obvious  that  a  single 
oflScer  of  a  school  distHct  cannot  bind  the  district  by  acts 
not  authorized  by  the  board,  or  the  majority  of  the  mem- 
bers thereof  when  convened  and  acting  as  a  board.  It 
is  not  alleged  that  the  director  had  been  previously  au- 
thorized by  the  district  or  district  board  to  write  the  let- 
ters relied  upon  to  prevent  the  running  of  the  statute  of 
limitations.  The  defendant,  therefore,  is  not  bound  by 
the  acknowledgment  of  the  debt  by  the  director,  or  the 
mere  promise  made  by  him  to  pay  the  same.  {People  v, 
Peters,  4  Neb.  254.) 

The  demurrer  to  the  petition  was  properly  sustained. 
The  judgment  is 

Affirmed. 


Mercantilb  Trust  Company,  appellee,  v.  Margaret 
O'Hanlon  bt  al.,  appellants. 

Filed  April  19, 1899.    No.  8865. 

1.  Bevlew:  Pbesumptions.    Error  must  affirmatively  appear.    It  wiU 

never  be  presumed  to  exist. 

2.  Affidavits:  Bill  of  Exceptions:   Review.     Affidavits  used  on  the 
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hearing"  of  a  motion,  to  be  available  in  the  appellate  court,  must 
be  embodied  in  the  bill  of  exceptions. 

3.  Befusal  to  Set  Aside  Default:  Eeview.  The  overruling  of  a  motion 
to  vacate  a  decree  rendered  upon  default  regularly  entered 
against  a  defendant  will  not  be  disturbed,  unless  it  is  made  to 
appear  that  there  has  been  an  abuse  of  discretion  by  the  court 
below. 

Appeal  from  the  district  court  of  Dawes  county. 
Heard  below  before  Greene,  J.     Affirrmd. 

Allen  G.  Fisher,  for  appellants. 
Albert  W.  CriteSj  contra. 

NORVAL,  J. 

This  suit  was  instituted  in  the  court  below  to  foreclose 
a  real  estate  mortgage.  The  mortgagors,  Margaret 
O'Hanlon  and  Peter  O'Hanlon,  were  made  defendants. 
They  waived  the  issuance  and  service  of  summons  and 
entered  their  voluntary  appearance  in  the  cause,  but 
having  failed  to  answer  or  demur,  a  default  was  taken 
against  them  and  a  decree  of  foreclosure  was  rendered. 
Six  days  thereafter,  and  at  the  same  term  of  court,  the 
defendants  filed  a  motion  to  set  aside  the  default,  assign- 
ing therefor  the  following  reasons:  (1.)  Because  the 
defendants  are  not  in  default.  (2.)  That  they  have  a 
meritorious  defense.  (3.)  For  the  reasons  stated  in  the 
affidavit  of  Margaret  O'Hanlon.  The  motion  was  denied, 
and  the  defendants  appeal. 

It  is  argued  that  the  motion  for  security  ior  costs 
should  have  been  sustained.  The  transcript  does  not 
purport  to  contain  copies  of  all  the  orders  and  rulings 
made  in  the  case,  and  the  presumption  must  be  indulged 
that  the  motion  asking  a  cost  bond  be  given  was  sus- 
tained by  the  court.  Error  must  affirmatively  appear 
from  an  inspection  of  the  record  to  work  a  reveraal. 
Moreover,  plaintiff  did  give  security  for  the  costs  on  the 
day  the  motion  of  the  defendants  was  filed,  and  the  de- 
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fendants  recovered  no  costs  against  the  plaintiff,  so  no 
prejudicial  error  is  shown  upon  this  branch  of  the  case. 

It  is  insisted  that  a  cause  of  action  is  not  stated  in  the 
petition,  and  this  argument  is  based  upon  the  fact  that 
the  pleader,  in  drafting  the  petition,  omitted  therefrom 
the  words  "their  promissory  note,''  in  describing  the 
principal  obligation  the  mortgage  was  given  to  secure. 
It  sufficiently  appears  from  the  entire  pleading  assailed 
that  the  indebtedness  which  the  mortgage  secured  was 
evidenced  by  a  principal  note,  and  ten  coupon  interest 
notes  thereto  attached,  each  coupon  being  for  the  sum  of 
J157.50,  and  maturing  one  on  the  first  day  of  June  after 
its  execution  and  one  each  six  months  thereafter,  and 
that  the  defendants  had  broken  the  conditions  of  the 
mortgage.  The  amount  of  the  indebtedness  is  with  suf- 
ficient particularity  averred  ip  the  petition  and  that  de- 
fault has  been  made  in  the  payment  of  the  mortgage 
debt. 

The  journal  entry  states  that  the  defendants  were  in 
default  of  a  pleading  at  the  time  the  decree  was  rendered 
against  them,  and  this  recital  is  not  disproved  by  the 
portion  of  the  record  brought  up.  There  is  attached  to 
the  transcript  the  affidavit  of  the  defendant  Margaret 
O'flanlon  to  the  effect  that  the  defendants  had  not  made 
default,  and  that  there  existed  a  meritorious  defense  to 
the  suit.  But  this  affidavit  cannot  be  considered  for  any 
purpose,  since  it  was  not  embodied  in  a  bill  of  excep- 
tions.   {Hartford  Fire  Ins.  Co.  v.  Corey,  53  Neb.  209.) 

No  abuse  of  discretion  has  been  shown  in  overruling 
the  motion  to  vacate  the  default  entered  against  the  de- 
fendants; therefore  this  court  should  not  interfere. 
{Mulhollan  v.  Scroggin,  8  Neb.  202;  Bcnustein  v.  Brown,  23 
Neb.  64;  Lichtenberger  v.  Worm,  41  Neb.  856.) 


Affirmed. 
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Benjamin  F.  Manning  v.  Eunice  W.  Freeman  bt  al.    --, 

58    486 
61       2 

Tiled  Apkil  19, 1899.    No.  10606.  81    ^^1 

1.  Abstract  of  Becord:  Review.    Where  a  case  is  submitted  on  an 

agreed  printed  abstract,  the  court  will  not  look  beyond  the 
abstract.    O^Ndll  v^  Flood,  58  Neb.  218,  followed. 

2.  :    Petition  in  Error.     The  printed  abstract  must  include 

the  petition  in  error,  or  an  abstract  oi  the  assignments  of  error 
therein  contained. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Scott,  J.    Affirmed. 

Wright  &  ThomaSj  for  plaintiff  in  error. 

Ellery  H.  W ester fieMy  contra. 

NORVAL,  J. 

This  is  a  proceeding  in  error  to  review  the  judgment 
of  the  district  court  of  Douglas  county.  A  submission 
was  taken  in  this  court  under  section  1  of  rule  2,  which, 
inter  alia,  provides  "for  such  submission  on  printed  briefs 
accompanied  by  or  containing  an  agreed  printed  abstract 
of  the  record  and  evidence  upon  which  the  case  is  to  be 
determined."  The  transcript  as  prepared  by  the  clerk 
of  the  trial  court  has  been  printed  literally,  and  nothing 
else.  Neither  the  petition  in  error  nor  the  substance 
thereof  is  contained  in  the  alleged  printed  abstract.  This 
is  a  non-compliance  with  requirements  of  section  1  of 
rule  2.  {O'Neill  v.  Flood,  58  Neb.  218,  and  cases  there 
cited.)  The  object  of  the  section  of  the  rule  was  to  en- 
able the  court  to  pass  upon  the  questions  presented  with- 
out an  examination  of  the  record.  The  printed  abstract 
must  contain  all  that  is  necessary  to  present  the  points 
raised;  and  without  an  abstract  of  the  assignments  of 
error  we  are  unable  to  tell  the  ground  relied  on  for  re- 
versal.   Again,  the  printing  of  the  record  in  full,  instead 
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of  an  abstract  thereof,  is  a  violation  of  said  rule.     For 
the  reasons  stated  the  judgment  is 

Affirmed. 


W.  S.  FiSK,  APPELLEE,  V.  lilARY  K.  OSGOOD,  APPELLANT, 

ET  AL. 

Filed  April  19, 1899.    No.  8641. 

1.  Acknowledgments.    The  office  of  an  acknowledgment  is  to  furnish 

authentic  evidence  that  the  instrument  acknowledged  has  been 
duly  executed  and  is  entitled  to  be  recorded. 

2.  Mortgages:  Acknowledgment:  Married  Women.    A  mortgage  exe- 

cuted by  a  married  woman  upon  her  separate  property,  other 
than  a  homestead,  to  secure  her  husband*s  debt  constitutes  a 
valid  and  enforceable  lien,  although  not  acknowledged  as  re- 
quired by  law. 

3. :  Kegisthation:  Deed:  Priority.  A  deed,  for  which  no  valu- 
able consideration  has  been  given,  is  not  entitled  to  take  pre- 
cedence of  a  prior  unrecorded  mortgage  of  which  the  grantee  in 
such  deed  had  no  actual  notice. 

Appp:al  from  the  district  court  of  Johnson  county. 
Heard  below  before  Stull,  J.    Affirmed, 

8.  P.  Davidson  and  Daniel  F.  Osgood,  for  appellant. 

W.  n.  Kelligar  and  W.  W.  Qiffen,  contra. 

Sullivan,  J. 

From  a  decree  of  the  district  court  of  Johnson  county 
foreclosing  two  mortgages  upon  her  real  estate  in  the 
city  of  Tecumseh  JIary  K.  Osgood  prosecutes  this  ap- 
peal. The  mortgage  to  Fisk,  who  is  plaintiff  in  the  ac- 
tion, was  executed  by  appellant  to  secure  the  payment 
of  $500  borrowed  by  her  husband,  Daniel  F.  Osgood,  for 
his  own  exclusive  use  and  benefit.  The  instrument  was 
witnessed  and  recorded,  but  not  acknowledged.  The 
other  mortgage  in  suit  was  given  to  Charles  McCrosky  in 
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1885,  and  is  now  owned  by  Sarah  M.  Wright.  It  was 
made  by  Mr.  Osgood  when  he  was  a  single  man  and  sole 
owner  of  the  property  in  question.  It  was  acknowledged 
and  recorded,  but  not  witnessed.  Appellant's  title  was 
acquired  by  a  deed  from  her  husband  in  1895.  It  is 
claimed  that  this  conveyance  was  made  in  performance 
of  an  ante-nuptial  contract,  and  that  Mrs.  Osgood,  at 
the  time  it  was  made,  did  not  know  of  the  McOrosky 
mortgage. 

The  first  contention  of  counsel  for  appellant  is  that 
the  Fiske  mortgage  is  void  because  not  acknowledged 
in  the  manner  prescribed  by  the  statute.  The  conten- 
tion cannot  be  sustained.  The  office  of  an  acknowledg- 
ment is  to  furnish  authentic  evidence  that  the  instru- 
ment acknowledged  has  been  duly  executed  and  is 
entitled  to  be  recorded  in  the  office  of  the  register  of 
deeds.  {Burhanlc  v,  Ellis,  7  Neb.  156.)  In  Ijessec  of  Foster  v. 
Dennisoriy  9  O.  125,  it  is  said  that  an  acknowledgment  is 
required  by  the  statute  as  evidence  of  execution^  or  as 
authority  for  registration.  This  is  also  true  with  respect 
to  the  statutory  requirement  that  deeds,  mortgages,  and 
other  instruments  relating  to  real  estate  shall  be  wit- 
nessed. The  attestation  of  a  witness  is  no  part  of  the  in- 
strument attested.  As  between  the  parties  thereto,  writ- 
ten contracts  concerning  land  arevalid  although  neither 
witnessed  nor  acknowledged,  except  where  the  prem- 
ises are  a  homestead.  {Missouri  Valley  Land  Co.  v,.  Bush- 
nelly  11  Neb.  192;  Pearson  v.  Davis,  41  Neb.  608.)  The 
Fisk  mortgage  was  appellant's  contract  in  relation  to 
her  separate  property;  and  she  possessed,  under  the  mar- 
ried woman's  act,  as  ample  authority  to  make  it  as 
though  she  were  unmarried.  Notwithstanding  the  lack 
of  authentication  the  mortgage  created  a  valid  and  en- 
forceable lien. 

A  reversal  of  the  decree  in  favor  of  Wright  is  urged  on 
the  ground  that  the  McCrosky  mortgage  was  not  law- 
fully recorded  and  that  appellant  was  without  actual 
knowledge  of  its  existence  at  the  time  she  became  the 


488  NEBRASKA  REPORTS.  [Voii.  58 


58    4^ 
>  62     96 


Home  Fire  Ins.  Co.  v.  Kuhlman. 


owner  of  the  property.  The  difficulty  with  this  position 
is  that  the  evidence  in  the  bill  of  exceptions  does  not 
show  that  the  conveyance  to  Mrs.  Osgood  was  made  in 
execution  of  an  ante-nuptial  contract.  Such  evidence 
was  oJBfered,  but  it  was  not  received.  The  court  errone- 
ously excluded  it  The  recitals  in  the  deed  show  that 
it  was  made  without  a  valuable  consideration;  and  this 
being  so,  it  is  not  entitled  to  take  precedence  of  the  prior 
unrecorded  mortgage  which  was  given  to  secure  an  ac- 
tual indebtedness.  {Merriman  v.  Hyde,  9  Neb.  113.)  The 
judgment  is 

Affirmed. 


Home  Fiee  Insurance  Company  v.  Elizabetth 
Kuhlman. 

Fujed  ApbiI/  19, 1899.    No.  8863. 

1.  Insurance:  Unoccupied  Premises:   Forfeitube.     A  policy  of  fire 

insurance  providing  that  it  shall  be  null  "if  the  building*  be  or 
become  vacant  or  unoccupied  and  so  remain  for  ten  days/'  does 
not,  upon  a  violation  of  such  condition,  become  absolutely  void 
unless  the  insurer  chooses  to  take  advantage  of  tlie  forfeiture. 

2.  • :    Waiver  of   Forfeiture.     An  insurance   company,   upon 

being  informed  that  there  has  been  a  breach  of  a  condition  in 
its  policy  providing  for  a  forfeiture,  may  decline  to  take  advan- 
tage of  such  forfeiture,  and  in  that  event  the  contract  would 
remain  in  force. 


3. :  .    A  waiver,  to  be  effective  in  defeating  a  forfeiture, 

.    need  not  rest  on  either  a  new  agreement  or  an  estoppel;  and 
when  once  made  it  is  irrevocable. 

4. : :  Power  of  Agent.    An  agent  of  a  corporation,  acting 

within  the  scope  of  his  authority,  may,  by  his  declaration  or 
conduct,  waive  his  principal's  right  to  take  advantage  of  a 
forfeiture. 

5. :  .    An  inference  of  waiver  may  be  drawn  from  any 

declaration  or  conduct  of  the  insurer  which  fairly  indicates  that 
it  has,  with  full  knowledge  of  the  facts,  freely  chosen  to  tbeat 
the  policy,  and  deal  with  it,  as  a  valid  and  subsisting  coatract. 

6. :  Forfeiture.    When  an  insurer  has  taken  advantage  of  a 
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forfeiture  and  has  elected  to  treat  the  policy  as  void,  the  con- 
tract is  at  an  end  and  cannot  be  revived,  except  by  mutual  con- 
sent of  the  contracting  parties. 

:  :  Unearned  Premitjh.    When  an  insurer  has  elected 


to  treat  a  policy  of  insurance  as  void  for  breach  of  condition 
providing  for  a  forfeiture,  the  assured  has  no  claim  upon  the 
.  company  for  any  unearned  premium. 

8.  Trial:  Kejection  of  Evidence:  Review.    It  is  not  error  to  reject 

proffered  evidence  which  has  no  material  bearing  upon  the  facts 
in  dispute. 

9.  Evidence:  Keview.     A  judgment  based  upon  a  verdict  which  is 

supported  by  sufficient  competent  evidence  will  not  be  disturbed 
on  the  ground  that  the  apparent  preponderance  of  the  evidence 
is  on  the  side  of  the  losing  party. 

Error  from  the  district  court  of  Douglas  county. 
Tried  below  before  Scott,  J.    Affirmed. 

Oreene  d  BreckenridgCf  for  plaintiff  in  error. 

Lee  S.  Estelle,  contra. 

Sullivan,  J. 

In  the  district  court:  fop  Douglas  county  Elizabeth 
Kuhlman  recovered  a  judgment  against  the  Home  Fire 
Insurance  Company  in  an  action  on  a  policy  of  fire  in- 
surance covering  a  two-story  frame  building  located  in 
the  city  of  Omaha.  The  policy  provided  that  it  should 
be  null  "if  the  building  be  or  become  vacant  or  unoccu- 
pied and  so  remain  for  ten  days."  The  building  did  be- 
come vacant  and  so  remained  for  more  than  thirty  days 
before  April  11, 1893,  the  date  of  the  fire  by  which  it  was 
damaged.  The  company  insists  that  the  judgment 
against  it  should  be  reversed  because  the  policy  had  been 
forfeited  and  was  not  in  force  when  the  fire  occurred. 
While  conceding  that  there  had  been  a  breach  of  the  con- 
dition against  non-occupancy,  counsel  for  plaintiff  con- 
tends that  the  right  to  declare  a  forfeiture  had  not  been 
exercised,  but  hg,d  been  voluntarily  relinquished  by  the 
defendant  acting  through  Mr.  Charles  J.  Barber,  its  sec- 
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retary  and  general  manager.  This  defense  was  properly 
pleaded  and  the  evidence  justified  its  submission  to  the 
jury.  Under  our  decisions  the  fact  of  vacancy  did  not 
per  86  annul  the  contract,  but  merely  gave  to  the  com- 
pany the  right  to  treat  it  as  void.  {Hughes  v.  Insurance 
Co.  of  North  America,  40  Neb.  626;  Eagle  Fire  Co,  v.  Globe 
Ixxin  d  Trust  Co,,  44  Neb.  380;  Slobodisky  v.  Plicnix  Ins, 
Co,j  52  Neb.  395.)  The  defendant,  on  being  informed  that 
the  insured  property  had  been  vacant  for  more  than  ten 
days,  might  decline  to  take  advantage  of  the  forfeiture, 
and  in  that  event  the  policy  would  remain  in  force.  The 
election  to  waive  being  once  made  it  would  be  irrevoca- 
ble. It  could  not  be  recalleVl.  (Illinois  Live  Stock  Ins. 
Co.  V,  liakcr,  153  111.  240.)  The  contention  that  a  waiver 
must  have  the  elements  of  an  estoppel  in  cases  of  this 
kind  cannot  be  sustained.  "It  is,"  says  Sutheriand,  J.,  in 
People  V.  Manhattan  Co,,  9  Wend.  [N.  Y.]  381,  "a  technical 
doctrine  introduced  and  applied  by  courts  for  the  purpose 
of  defeating  forfeitures."  In  Titus  v.  Glens  Falls  Ins.  Co.,  81 
N.  Y.  410,  it  was  held  that  an  effective  waiver  need  not  be 
based  on  either  a  new  agreement  or  an  estoppel.  Sub- 
stantially the  same  holding  was  made  in  IloUis  v.  State 
Ins.  Co.,  65  la.  454;  and  such  is  now  the  settled  doctrine 
of  this  court.  (Billings  v.  German  Ins.  Co.,  34  Neb.  502; 
Eagle  Fire  Co,  r.  Globe  Loan  &  Trust  Co.,  supra,)  The  ma- 
terial inquiry  then  upon  this  branch  of  the  case  is 
whether  the  defendant  elected  to  exercise  or  to  waive  its 
right  to  take  advantage  of  the  forfeiture.  The  intention 
of  the  agent  was,  of  course,  the  intention  of  the  corporate 
principal.  The  decision  of  Mr.  Barber  was  the  decision 
of  the  company.  Did  he,  upon  being  advised  of  the 
broken  condition,  determine  to  treat  the  policy  as  being 
without  force  or  vitality  from  the  time  of  the  breach,  or 
did  he  purposely  forego  this  privilege?  The  fire  occurred 
on  April  11,  and  on  or  before  April  13  the  company  was 
informed  of  the  fact  and  caused  an  estimate  of  the  loss  to 
be  made.  To  the  plaintiff,  who  resided  in  San  Francisco, 
the  following  letter  was  sent  on  the  day  of  its  date: 
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"Omaha,  April  13, 1893. 
"3/r5.  Elhabcth  Knhhnan,  No.  873  Mission  Street^  San 
FranciscOj  Cal, — Dear  Madam:  We  herewith  inclose 
bank  draft  for  $3.90,  being  in  full  of  return  premium 
under  policy  No.  65008,  issued  by  the  Home  Fire  Insur- 
ance Company  to  you  on  May  23d  last  for  f  1,000,  on  build- 
ing located  at  No.  920  Douglas  street,  Omaha,  Nebraska, 
said  policy  being  this  day  canceled  on  our  books,  and 
our  liability  terminated  thereunder  from  and  after  this 
date.  We  have  this  day  tendered  Mr.  W.  E.  Rhodes, 
your  agent  at  the  U.  S.  National  Bank,  this  city,  $3.90 
cash,  in  cancellation  of  said  policy.  Our  object  in  can- 
celing this  policy  is  that  it  has  just  come  to  our  notice 
that  the  city  authorities  some  time  since  condemned  and 
ordered  said  building  to  be  torn  down.  We  also  are  just 
in  receipt  of  infonnation  that  the  building  has  been  va- 
cant for  some  time.  Please  sign  and  return  the  inclosed 
receipt,  and  oblige, 

"Yours  truly,  Chas.  J.  Barber,  Sc&y.^^ 

This  letter  was  certainly  competent  evidence  of  a 
waiver,  and  the  trial  court  did  not  err  in  so  informing  the 
jury.  It  shows  action  on  the  part  of  the  company  alto- 
gether inconsistent  with  an  election  to  treat  the  policy 
as  having  been  previously  invalidated.  It  was  written 
for  the  express  purpose  of  terminating  the  contract  and 
on  the  assumption  that  the  contract  was  then  in  full 
force  and  effect.  It  indicates  that  the  company  was  then 
seeking  to  put  an  end  to  a  valid  and  subsisting  contract 
of  insurance,  not  because  of  any  act  or  omission  of  the 
owner  of  the  insured  property,  but  because  of  some  action 
taken  by  the  city  authorities  concerning  it.  Undoubt- 
edly the  jury  might  find  that  the  defendant  had  forborne 
to  claim  a  forfeiture  from  the  fact  that  on  April  13  it 
considered  the  policy  in  force  and  was  taking  affirmative 
action  to  destroy  its  vitality.  Other  letters  written  by 
Mr.  Barber  to  the  plaintiff  give  strong  support  to  the 
hypothesis  of  a  waiver.  He  said  in  a  letter  written  May 
22  that  the  policy  would  be  canceled  from  the  date  that 
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plaintiff  received  the  draft  for  |3.90.  He  also  assured 
her  that  she  could  not  avoid  a  cancellation  of  the  policy, 
and  that  it  had  been  canceled  and  was  void  from  the 
time  she  signed  the  receipt  for  registered  letter  contain- 
ing the  draft  "The  cancellation,"  he  continued,  "does 
not  date  beyond  the  receipt  by  you  of  our  registered  let- 
ter containing  the  remittance,  but  simply  terminates 
any  liability  accruing  from  and  after  that  date."  "The 
13.90,"  he  added  "belongs  to  you  and  is  the  unearned 
premium  on  the  said  mentioned  policy,  which  is  canceled 
and  void  as  to  any  accruing  liability  thereunder"  after 
the  letter  of  Ai)ril  13  was  received.  On  July  31  Mr.  Bar- 
ber again  wrote  to  the  plaintiff  urging  her  to  accept  the 
13.90  unearned  premium,  saying  that  it  belonged  to  her 
and  that  the  policy  was  not  in  force  after  the  receipt  by 
her  of  the  company's  draft  in  April.  From  the  state- 
ments contained  in  these  letters  it  is  clear  that  the  de- 
fendant considered  the  policy  in  force  until  the  draft  for 
f3.90  reached  the  plaintiff  at  San  Francisco.  There  is 
also,  perhaps,  in  the  evidence  ground  for  an  inference 
that  the  premium  w^as  considered  as  earned,  and  that 
it  was  retained,  up  to  the  17th  of  April.  In  Eagle  Fire 
Co.  V.  Globe  Loan  &  Trust  Co.,  supra,  the  insurer,  with 
knowledge  of  the  loss,  canceled  its  policy,  the  cancella- 
tion taking  effect  from  and  after  the  date  of  the  loss,  and 
it  repaid  to  the  assured  the  unearned  premium  for  car- 
rying the  risk  from  and  after  the  date  of  the  loss  until 
the  expiration  of  the  policy  according  to  its  terms.  This 
circumstance,  it  is  said  in  the  opinion,  "was  evidence 
which  tended  very  strongly  to  show  that  the  insurance 
company  at  that  time  recognized  the  policy  as  being  in 
force  up  to  and  including  the  day  that  the  loss  sued  for 
occurred."  The  loss  occurred  November  9,  and  on  No- 
vember 24  the  insurer  repaid  the  unearned  premium 
from  November  10.  Concerning  this  it  was  said  that  the 
assured  "having  violated  the  policy  by  procuring  addi- 
tional insurance  thereon  without  the  knowledge  and  con- 
sent of  the  insurer,  it  was  entitled,  on  discovering  such 
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violation,  to  cancel  the  policy  by  reason  thereof,  such 
cancellation  to  take  effect  from  and  after  the  date  of  its 
violation."  So  in  this  case,  the  defendant  had  a  right, 
on  being  informed  that  a  condition  of  the  policy  had  been 
broken,  to  treat  the  policy  as  of  no  effect  from  the  date  of 
the  breach.  If  there  was  a  forfeiture  of  which  the  de- 
fendant had  taken  advantage,  then  there  was  no  con- 
tract to  cancel,  for  it  had  already  ceased  to  exist.  It  was 
"^dead  and  could  not  be  reanimated  except  by  mutual  con- 
sent of  the  contracting  parties.  {Moure  v.  Phcrnix  Ins,  Co.j 
62  N.  H.  240;  New  v.  German  Ins.  Co.,  31  N.  E.  Kep.  [Ind.] 
475;  Boijd  v.  Insurance  Co.,  90  Tenn.  212;  Ualdicin  i\  German 
Ins.  Co.,  105  la.  379,  75  N.  W.  Rep.  326;  Ferree  v.  Oxford 
Fire  d  Life  Ins.,  Anninfy  &  Trust  Co.,  67  Pa.  St.  373;  Os- 
trander,  Fire  Insurance  [2d  ed.]  sec.  342.)  And  if  the 
company  had  taken  advantage  of  the  forfeiture,  there  was 
no  unearned  premium  which  the  plaintiff  was  entitled  to 
receive.  {Fanners  Mutual  Ins.  Co.  v.  Home  Fire  Ins.  Co.,  54 
Neb.  740,  74  N.  W.  Kep.  1101;  Collins  v.  St.  Paul  Fire  d 
Marine  Ins.  Co.,  44  Minn.  440,  46  N.  W.  Kep.  906;  Baldwin 
V.  German  Ins.  Co.,  105  la.  379,  75  N.  W.  Kep.  326;  Jackson 
V.  Millspaiigh,  103  Ala.  175;  Phornix  Ins.  Co.  v.  Stevenson, 
78  Ky.  150;  Johnson  v.  American  Ins.  Co.,  41  Minn.  396; 
Colby  V.  Cedar  Rapids  Itis.  Co.,  66  la.  577.)  If  the  defend- 
ant had  not  waived  its  right  to  claim  a  forfeiture,  it  is, 
as  was  said  in  the  Eagle  Fire  Ins.  Co.  Case,  diflBcult  to 
understand  its  insistence  that  there  was  an  unearned 
premium  which  rightfully  belonged  to  Mrs.  Kuhlman. 
It  is  equally  incomprehensible  why  the  company  should 
so  persistently  seek  to  rescind  the  contract  if,  by  reason 
of  the  forfeiture,  it  was  already  lifeless  and  incapable 
of  rescission.  We  are  entirely  satisfied  that  the  ques- 
tion of  waiver  was  submitted  to  the  jury  upon  proper  in- 
structions, and  that  the  finding  thereon  is  supported  by 
suflScient  evidence. 

The  refusal  of  the  court  to  permit  Mr.  Gilbert,  a  witness 
called  on  behalf  of  the  defendant,  to  testify  to  the  filthy 
condition  of  the  floors  of  the  insured  building  is  as- 
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sijj;ne(l  for  eiTor.  We  think  the  evidence  sought  to  be 
elicited  could  have  no  very  material  bearing  on  the  ques- 
tion of  damage,  and  it  was  not  relevant  to  any  other 
issue.  Besides,  there  having  been  no  formal  offer  to 
prove  any  specific  fact,  the  alleged  error  is  not  available. 

The  court  refused  to  receive  testimony  on  behalf  of 
the  company  tending  to  show  the  cost  of  putting  the 
building  in  good  condition  immediately  before  the  fire. 
In  this  thei*e  was  no  error.  The  plaintiff's  claim  was  not 
based  on  an  injury  suffered  by  the  building  in  good  con- 
dition. The  question  in  controversy  was  the  damage 
caused  by  the  fire — the  exi)ense  of  restoring  the  build- 
ing to  its  former  condition.  What  it  would  cost  to  reno- 
vate and  modernize  the  whole  structure  before  it  was 
damaged  was  not  an  issue  in  the  case,  and  therefore  the 
evidence  tendered  was  properly  refused. 

It  is  finally  insisted  that  there  should  be  a  reversal  of 
the  judgment  because  the  damages  are  excessive.  The 
recovery  seems  quite  large,  but  it  is  well  within  the  es- 
timates of  competent  witnesses,  and  we  see  no  sufficient 
reason  for  substituting  our  judgment  of  the  evidence  for 
that  of  the  jury.    The  judgment  is 

Affirmed. 


_e?  m,       H.  G.  Vkknon  v.  Union  Life  Insurance  Company  of 

Omaha. 

Filed  April  19, 1899.    No.  8876. 

1.  Pleading:  Election  Between  Defenses:  Time.    A  motion  to  com- 

pel a  defendant  to  elect  upon  which  of  two  inconsistent  defenses 
he  will  proceed  to  trial  comes  too  late  after  issue  has  been  joined 
by  filing  a  reply. 

2.  Accord  and  Satisfaction:  Evidence.     Evidence  examined,  and  held 

to  conclusively  establish  the  defense  of  accord  and  satisfaction. 

3.  Review:  Harmless  Error.     Where  the  conclusion  reached  by  the 

jury  was  the  only  one  permissible  under  the  pleading  and  evi- 
dence, the  judjfment  will  be  atfirmed.  In  such  case,  errors  oc- 
curring at  the  trial  could  not  have  been  prejudicial. 
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Error   from   the    district    court   of   Adams   county. 
Tried  below  before  Beall,  J.    Affirmed. 

John  G.  Stevens  and  Capps  d  Stevens^  for  plaintiff  in 
error. 

M.  A.  Hartigan  and  W.  W.  Morsman,  contra. 

Sullivan,  J. 

This  action  was  brought  by  H.  G.  Vernon  against  the 
Union  Life  Insurance  Company  to  recover  a  balance  al- 
leged to  be  due  upon  a  policy  of  life  insurance.    The  peti- 
tion states  that  in  October,  1887,  the  defendant  insured 
the  life  of  James  A.  Vernon  in  the  sum  of  $2,000;  that 
the  plaintiff  was  the  beneficiary  named  in  the  contract; 
that  the  insured  died  on  October  28,  1891;  that  the  fact 
of  death  was  proven  in  due  time  to  the  satisfaction  of 
the  company;  that  there  was  paid  on  the  policy  $1,566.11, 
and  that  there  is  a  balance  yet  due  of  $433.89.    The  an- 
swer does  not  deny  the  issuance  of  the  policy,  the  death 
of  the  insured,  nor  the  payment  to  the  plaintiff  of  $1,- 
566.11,  but  alleges  as  a  defense  that  James  A.  Vernon 
represented  in  his  application  for  insurance  that  he  was 
only  fifty-four  years  old  when  he  was  in  fact  fifty-six 
years  old;  that  the  assessment  for  death  losses  at  the 
age  of  fifty-four  was  only  $5.50,  while  the  assessment 
for  such  losses  at  the  age  of  fifty-six  was  $7.50;  that  the 
policy  was  issued  on  the  faith  of  the  representation  afore- 
said and  in  the  belief  that  it  was  true,  and  that,  the  pol- 
icy having  been  issued  on  a  false  basis,  the  beneficiary 
was  justly  entitled  to  receive  thereon  the  sum  of  $1,- 
566.11,  and  no  more;  that  the  plaintiff  having  claimed  the 
full  sum  of  $2,000,  there  arose  a  controversy  between  the 
parties  in  regard  to  the  amount  due  on  the  policy,  and 
that  such  controversy  was  settled  and  compromised  by 
the  payment  of  $1,566.11.     The  defendant  also  pleaded 
a  counter-claim,  to  which,  in  view  of  the  verdict,  it  is 
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unnecessary  to  make  extended  reference.  The  reply  con- 
cedes that  there  was  a  dispute  touching  the  extent  of  the 
company's  liability  on  the  policy,  but  denies  that  there 
was  any  final  adjustment  of  the  matter.  The  jury  found 
against  the  plaintiff  on  his  cause  of  action  and  against 
the  defendant  on  its  counter-claim.  Judgment  was  ren- 
dered on  the  verdict,  and  Vernon  by  this  proceeding  in 
error  brings  the  record  here  for  review. 

The  first  error  assigned  relates  to  the  action  of  the 
court  denying  an  oral  motion,  made  at  the  trial,  by  which 
it  was  sought  to  force  the  company  to  abandon  one  of  its 
defenses,  on  the  ground  that  they  were  inconsistent  The 
issues  having  been  joined  by  replying  to  the  answer,  the 
motion  came  too  late  and  was  properly  overruled.  (14 
Ency.  PI.  &  Pr.  103.) 

The  evidence  offered  by  the  defendant  is  to  the  effect 
that  there  was  a  compromise  of  the  dispute  referred  to  in 
the  pleadings  and  that  the  sum  of  f  1,566.11  was  paid  by 
it  .and  received  by  the  plaintiff  in  settlement  and  satis- 
faction of  the  amount  due  according  to  the  terms  of  the 
policy.  It  also  appears  that  the  policy  was  surrendered 
by  Mr.  Vernon,  who  at  the  same  time  voluntarily  made 
and  delivered  the  following  receipt: 

"Doniphan,  Nebraska,  January  6,  1892. 
"Keceived  of  the  Union  Life  Ins.  Co.  fifteen  hundred 
sixty-six  and  11-100  dollars  in  full  payment  of  all  claims 
under  policy  No.  1679  issued  by  said  Union  Life  Ins.  Co. 
upon  the  life  of  James  A.  Vernon,  who  died  October  28, 
1891.  H.  G.  Vernon." 

It  further  appears  from  the  record  that  James  A.  Ver- 
non was  sixty-one  years  of  age  at  the  time  he  was  in- 
sured; that  by  reason  of  that  fact  he  was  not  insurable  in 
the  defendant  company;  that  plaintiff,  who  was  a  son  of 
the  insured,  furnished  the  requisite  proofs  of  his  death, 
and  in  doing  so  made  an  affidavit  in  which  he  declared 
that  his  father  was  fifty-six  years  old  when  the  policy 
was  issued.    To  meet  the  evidence  of  the  defendant  on 
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the  issue  of  accord  and  satisfaction  the  plaintiff  produced 
no  testimony  but  that  of  his  brother,  J.  D.  Vernon,  who 
proved  to  be  a  shifty  and  unreliable  witness.  The  sub- 
stance of  his  material  testimony  is  that  he  was  present 
when  the  company  paid  his  brother  $1,566.11  on  the  pol- 
icy in  suit;  that  the  company's  representative  then  siiid 
that  the  plaintiff  had  fallen  into  an  error  in  fixing  his 
father's  age  at  fifty-six  years  in  the  aflSdavit  which 
he  had  made  in  furnishing  proofs  of  death;  that  when- 
ever this  mistake  should  be  corrected — ^whenever  the 
plaintiff  should  make  another  affidavit  declaring  that 
he  was  not  positive  in  regard  to  his  father's  age  at  the 
time  the  first  affidavit  was  made — the  company  would 
pay  the  full  sum  for  which  the  policy  called.  The  entire 
testimony  of  this  witness  as  to  what  the  parties  did  may 
be  compressed  into  one  of  his  own  sentences:  "They  set- 
tled on  conditions  that  after  H.  G.  Vernon's  affidavit 
was  made  out  different  they  would  pay  in  full."  As- 
suming that  the  jury  might  have  accepted  this  extraor- 
dinary account  of  the  transaction,  would  they  have  been 
warranted  in  returning  a  verdict  for  the  plaintiff? 
Clearly  not.  Considered  together  the  evidence  of  both 
parties  conclusively  shows  that  a  settlement  was  made. 
This  settlement,  according  to  the  testimony  of  J.  D.  Ver- 
non, was  revocable  in  a  certain  contingency;  but  that 
contingency  has  not  yet  arisen.  The  plaintiff  has  not 
yet  corrected  the  erroneous  statement  contained  in  his 
affidavit,  but  has  evidently  elected  to  stand  to  and  abide 
by  it.  The  obvious  truth  is  that  there  was  a  fair  adjust- 
ment of  the  dispute  between  the  parties,  and  that  the  de- 
fendant promised  to  pay  the  balance  according  to  the 
terms  of  the  policy  in  case  it  should  be  afterwards  shown 
that  the  insured  was  only  fifty-four  years  of  age  when 
the  insurance  was  written.  On  the  question  of  compro- 
mise there  was  no  conflict  in  the  evidence  as  to  any  ma- 
terial fact,  and  the  verdict  is  therefore  right  whatever 
errors  may  have  intervened  at  the  trial.  {Babcock  v, 
Purcupile^  36  Neb.  417;  Jeffries  v.  Cashman,  42  Neb.  594; 
S6 
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Siratton  v.  Dole,  45  Neb.  473.)     The  judgment  is  right 
and  is 

Affirmed. 


eg      4GJtt| 

«  m     John  G.  Root,  appellant,  v.  Gerhardt  Fast  et  al., 

APPELLEES. 

Filed  April  19, 1899.    No.  8860. 

I.  Kegotiable  Kote:  Payment:  Subsequent  Transfer.  When  the 
owner  and  holder  of  a  past  due  negotiable  note  receives  pay- 
ment thereof  from  the  maker  or  other  person  liable  thereon, 
the  obligation  is  extinguished,  and  if  it  be  after^-ards  trans- 
ferred to  another,  the  transferee  will  acquire  no  better  title  or 
greater  right  than  the  transferrer  possessed. 


2. :  :  :  Evidence.    The  evidence  examined,  and  held 

sufficient  to  sustain  the  finding  of  the  trial  court. 

Appbmx  from  the  district  court  of  York  county.  Heard 
below  before  Bates,  J.    Affirmed. 

G.  C.  Flansburg,  for  appellant: 

A  surrender  of  notes  held  as  collateral,  in  exchange 
for  other  securities,  makes  the  holder  of  such  new  secu- 
rity a  holder  for  value.  {Clark  v.  Iselin,  21  Wall.  [U.  S.] 
360;  Saicyer  t\  Turpin,  91  U.  S.  114;  Greenicell  v.  Hayden^ 
78  Ky.  332;  Cherry  v.  Frost,  7  Lea  [Tenn.]  1.) 

A  transfer  of  collateral  security  may  be  made  to  a  third 
party  as  trustee  by  agreement.  {City  Bank  of  Neto  Haven 
r.  Perkins,  29  N.  Y.  554.) 

A  note  does  not  cease  to  be  negotiable  because  it  is 
overdue,  and  may,  notwithstanding  its  dishonor,  be 
transferred  for  value,  to  a  third  party,  who  takes  it  sub- 
ject only  to  existing  defenses.  {Baxter  v.  Little,  6  Met 
[Mass.]  7;  Kniseley  v,  Evans,  34  O.  St.  158;  Davis  v.  Miller, 
14  Gratt.  [Va.]  1;  Davis  v.  Noll,  17  S.  E.  Rep.  [W.  Va.] 
791;  Fitch  v.  Gates,  39  Conn.  373;  Phillips  v.  Runnells, 
Morris   [la.]   ♦391;  Annan  v.  Houck,  4  Gill   [Md.]  325; 
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Leavitt  v.  Putnam,  3  N.  Y.  494;  Scott  v.  First  Nat  Bank  of 
Eokomoy  71  Ind.  448.) 

Every  person  dealing  with  a  corporation  is  bound  to 
take  notice  of  the  provisions  of  its  charter,  constitution, 
and  by-laws,  and  its  way  of  doing  business.  {Relfe  v. 
Rvndle,  103  U.  S.  222;  Credit  Co.  v.  Howe  Machine  Co,,  54 
Conn.  357;  Bocock  v.  Alleghany  Coal  &  Iron  Co.,  82  Va.  913.) 

A  writing  signed  by  one,  an  oflScer  of  a  corporation, 
in  his  individual  name,  does  not  make  it  the  signature 
of  the  corporation  by  adding  thereto  the  title  of  his  of- 
fice. {Sumner  v.  WilUains,  8  Mass.  162;  Uately  v.  Pike) 
44  N.  E.  Rep.  [111.]  441;  Klopp  v.  Moore,  6  Kan.  27;  Alex- 
ander  v.  Cauldwell,  83  N.  Y.  480.) 

Oilbert  Bros.,  contra: 

Foss  had  authority  to  accept  payment  from  Goosen 
for  the  Loan  and  Guarantee  Company,  and  payment  to  the 
agent  was  sufficient.  {Preston  Nat.  Bank  v.  Smith,  47  N. 
W.  Rep.  [Mich.]  502;  Oakes  v.  Cattaraugus  Water  Co.,  38 
N.  E.  Rep.  [N.  Y.]  461;  Eureka  Iron  Works  v,  Brcsnalian, 
27  N.  W.  Rep.  [Mich.]  524;  Hastings  v.  Brooklyn  Life  Ins. 
Co.,  34  N.  E.  Rep.  [N.  Y.]  289;  Steinkraus  v.  Korth,  44 
Neb.  777;  Heaton  v.  Thayer,  42  Neb.  47.) 

Ratification  is  equivalent  to  original  authority  to  act, 
and  corporations  are  bound  in  the  same  manner  aa 
natural  persons.    {Rich  v.  State  Nat.  Bank,  7  Neb.  201.) 

Sullivan,  J. 

From  the  bill  of  exceptions  it  appears  that  on  February 
5,  1896,  the  Loan  &  Guarantee  Company  of  Hartford, 
Connecticut,  made  to  Gerhardt  Fast  a  loan  of  |1,200,  se- 
cured by  a  mortgage  upon  the  borrower's  farm  in  York 
county;  that  in  the  following  August  Johann  Goosen 
bought  the  land  and  in  the  deed  of  conveyance  assumed 
the  payment  of  the  mortgage  indebtedness.  The  loan 
company  was  incorporated  in  1884,  and  from  that  time 
until  January,  1895,  F.  I.  Foss,  of  Crete,  in  this  state, 
was  a  stockholder,  a  director,  and  its  vice-president.    The 
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company  was  loaning  money  in  Nebraska  and  its  busi- 
ness here  was  conducted,  prior  to  May,  1890,  by  the  firm 
of  Dawes  &  Foss,  and  after  that  time  by  Mr.  Foss  until 
1895,  when  his  official  relations  with  the  company  ceased. 
The  Fast  loan  matured  February  1,  1891.  By  the  terms 
of  the  bond  and  mortgage  the  interest  was  payable  semi- 
annually, and  it  was  generally  paid  by  Mr.  Goosen  about 
the  time  it  became  du(».  Each  payment  was  made  to  the 
company's  reprt^sentative  at  Crete,  who  would  after- 
wards mail  the  interest  coupcm  to  the  defendant.  On 
May  29,  1891,  Goosen  sent  a  draft  to  Foss  for  $1,283.40, 
that  being  the  balance  then  remaining  due  upon  the 
loan.  The  draft  was  received  by  Mr.  Foss  and  paid  in  due 
course.  What  became  of  the  money  does  not  appear. 
From  March  1,  188G,  to  March  19,  1891,  the  bond  and 
mortgage  given  by  Fast  to  the  Loan  &  Guarantee  Com- 
pany were  dei)osit(Hl  with,  and  held  by  the  Ti'ust  &  Safe 
Dei)osit  Company  of  Hartford  as  collateral  security.  On 
the  last  named  date  th(»se  securities  were  released  and 
returned  to  the  Loan  &  (xuarautee  Company.  The  plain- 
tiff claims  that  they  were  then  deposited  with  him  as  col- 
lateral security  f()r  a  loan  of  15,000  previously  made  by 
the  Farmers  &  Merchants  National  Bank  of  Hartford 
to  the  Loan  &  Guarantee  Company.  It  appears  that  the 
$5,000  loan  was  made  on  the  note  of  the  Loan  &  Guar- 
antee Company  indorsed  by  its  president,  \V.  L.  Matson, 
and  that  as  collateral  security  tlu^re  was  deposited  with 
the  plaintiff,  as  trustee,  a  number  of  western  farm  mort- 
gages owned  by  the  borrower.  These  collaterals  w^ere 
to  be  held  primarily  for  the  benefit  of  the  loaning  bank, 
of  which  Mr.  Root  was  president,  and  secondarily  for 
Matson  and  the  loan  company.  Eventually,  then,  the 
loan  company  would  receive  the  fruits  of  this  litigation, 
if  any  there  should  be.  This  fact  has,  of  course,  no 
bearing  upon  the  substantive  rights  of  the  plaintiff,  and 
is  only  mentioned  in  this  connection  as  a  circumstance 
affecting  the  credibility  of  his  principal  witness,  whose 
testimony  we  will  hereafter  have  occasion  to  consider. 
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It  is  contended  by  counsel  for  appellant  that  Foss  was 
not  authorized  to  collect  money  for  the  Loan  &  Guarantee 
Company.  This  contention  rests  upon  the  testimony  of 
Frank  E.  Johnson,  who  was  secretary  of  the  loan  com- 
pany prior  to  January  15,  1895,  and  is  now  its  president- 
He  says  the  company  never  gave  any  one  authority  to 
represent  it  in  the  collection  of  notes,  except  in  cases 
where  the  notes  were  sent  out  to  some  one  with  exi)ress 
direction  to  collect  them.  This  sweeping  statement  is 
not  conclusive.  It  does  not  carry  conviction.  It  is  re- 
markable only  for  the  boldness  and  abandon  with  which 
the  witness  testified  to  a  fact  of  which  he  was  necessarily 
ignorant.  Lie  was  not  'the  business  manager  of  the  com- 
pany and  in  the  very  nature  of  things  could  not  know 
what  authority  that  officer  had  conferred  upon  Mr.  Foss 
or  others.  It  is  established  beyond  dispute  that  the  fol- 
lowing letter  was  sent  to  Mr.  Foss  soon  after  the  disso- 
lution of  the  firm  of  Dawes  &  Foss: 
"Teds  Loan  &  Guarantj^e  Company  of  Connecticut. 
"Wm.  L.  Matson,  Pres.  Frank  E.  Johnson,  Sec'y. 

"Hartford,  Conn.,  September  14,  1890. 

"i^.  /.  Foss,  Crete,  Neb. :  You  are  hereby  authorized  in 
behalf  of  this  company  to  collect  any  or  all  moneys  due 
or  to  become  due  on  account  of  interest  or  principal  on 
all  mortgages  negotiated  for  and  sold  to  us  by  either 
yourself  or  Dawes  &  Foss. 

"Yours  truly,  W.  L.  Matson,  Presidents 

To  avoid  the  evidential  effect  of  this  letter  an  attempt 
was  made  to  repudiate  Mr.  Matson's  authority  to  write 
it.  This  effort  was  unsuccessful.  From  the  testimony 
of  Mr.  Foss,  which  is  practically  undisputed,  it  appears 
that  Matson  w^as  the  general  financial  manager  of  the 
company  from  the  time  of  its  organization  until  January, 
1895;  that  all  the  business  of  the  corporation  was  under 
his  immediate  control  and  direction^  and  that  all  the 
Nebraska  business  was  done  through  him.  Foss  further 
testified  that,  under  contract  with  the  company,  either 
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the  witness,  or  the  firm  of  Dawes  &  Foss,  had  made  all 
the  company's  Nebraska  loans  and  had  collected  all  the 
money  which  became  due  on  such  loans  prior  to  1895. 
There  is  abundant  proof — in  fact  it  is  almost  conclusive 
— that  a  payment  to  Fobs  was  a  payment  to  the  Loan  & 
Guarantee  Company. 

But  it  is  insisted  that  on  May  29,  1891,  when  the  pay- 
ment was  made,  the  Fast  bond  and  mortgage  were  held 
by  the  plaintiff  as  collateral  for  the  Farmers  &  Merchants 
National  Bank.  The  testimony  upon  this  point  is  rather 
unsatisfactory.  Evidently  an  intimate  business  rela- 
tionship exists  between  the  bank  and  the  loan  company. 
Mr.  Koot  is  president  of  one  corporation  and  a  stock- 
holder and  director  of  the  other.  From  time  to  time  col- 
laterals held  as  security  for  the  |5,000  loan  were  sur- 
rendered by  the  plaintiff,  who  accepted  other  securities 
in  their  place.  He  testified  on  the  trial  that  he  could  not 
tell  the  exact  date  when  he,  as  trustee,  received  the  Fast 
papers,  but  that,  acc()rdi-!g  to  his  best  recollection,  they 
were  substituted  some  time  in  the  year  1891  for  other  like 
securities  which  he  permitted  the  loan  company  to  with- 
draw from  his  custody.  Frank  E.  Johnson,  after  testify- 
ing that  he  was  secretary  for  the  loan  company  prior  to 
1895,  said  in  part:  ^*It  is  impossible  to  tell  the  exact  date 
when  this  loan  was  substituted.  No  date  was  ever  put 
down  when  a  loan  was  either  substituted  or  withdrawn. 
The  Fast  loan  was  undoubtedly  substituted  on  or  about 
March  19, 1891."  The  witness  then  refers  to  the  fact  that 
the  Trust  &  Safe  Deposit  Company  had  the  papers  from 
March  1, 188G  to  March  19,  1891,  and  adds:  '*To  the  best 
of  my  knowledge  and  belief  the  Fast  mortgage  loan  was 
transferred  to  Mr.  John  G.  Root,  as  trustee,  on  March  19, 
1891,  or  within  a  few  days  thereafter.  I  am  convinced  of 
this  from  the  fact  that  I  find  evidence  of  the  withdrawal 
about  that  time  of  certain  loans  which  were  in  the  hands 
of  Mr.  Root,  as  trustee,  and  for  which  in  part  the  Fast 
loan  was  undoubtedly  substituted."  It  will  be  noticed 
in  reading  the  evidence  quoted  that  the  witne^^fif  dow  BOt 
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testify  to  any  specific  fact  within  his  personal  knowledge, 
but  only  to  his  belief,  and  to  his  faith  in  the  correctness 
of  a  deduction,  lie  says  he  found  what  he  chooses  to 
call  evidence,  not  of  the  transfer  to  Root  of  the  Fast 
papers,  but  of  another  fact  from  which  he  makes  an  in- 
ference in  regard  to  the  date  of  the  transfer.  Whether 
the  evidence  he  found  possessed  probative  force  we  do 
not  know;  and  whether  the  fact  which  he  thinks  it  es- 
tablishes warrants  the  conclusion  deduced  therefrom,  we 
cannot  even  conjecture.  It  is  quite  possible  that  in  the 
exuberance  of  his  zeal  for  the  success  of  the  trustee  Mr. 
Johnson  may  have  drawn  his  conclusions  from  false  or 
inadequate  premises.  His  evidence  is  discredited  by  other 
circumstances.  On  January  11,  1895,  he  wrote  Goosen 
that  the  Loan  &  Guarantee  Company  then  held  the  note 
and  mortgage  made  to  it  by  Fast  and,  in  effect,  demanded 
payment.  About  a  month  later  he  again  wrote  saying 
that  he  had  applied  to  Foss  for  an  explanation  of  the  mat- 
ter and  that  Foss  had  promised  to  send  the  statement 
at  once.  April  8,  1895,  Johnson  wrote  another  letter  in 
which  he  said  the  loan  company  had  put  the  matter  of  the 
alleged  payment  of  the  Fast  loan  in  the  hands  of  William 
StuU,  of  Lincoln,  for  adjustment.  The  papers  were  af- 
terwards sent  to  Stull.  The  mortgage  was  assigned  to 
the  plaintiff,  but  the  assignment,  either  through  design 
or  accident,  was  not  dated.  The  acknowledgment  of  the 
assignment,  however,  shows  that  it  was  taken  long  after 
Goosen  had  paid  the  loan.  Why  the  assignment  was  not 
acknowledged  at  the  time  plaintiff  claims  it  was  made 
has  not  been  explained.  Neither  has  there  been  any  at- 
tempt on  the  part  of  Johnson  to  explain  why  his  company 
claimed  to  hold,  and  why  it  asserted  the  right  to  receive 
payment  of,  the  loan  on  January  11, 1895,  if  it  had  in  fact 
been  previously  transferred  to  Root  Everything  con- 
sidered we  think  the  trial  court  was  right  in  finding  the 
issues  in  favor  of  the  defendant.  The  plaintiff,  being  a 
stockholder  and  director  of  the  Loan  &  Guarantee  Com- 
pany, has  evidently,  at  its  instance  and  for  its  benefit,  put 
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on  the  guise  of  a  good-faith  purchaser,  hoping  thus  to 
succeed  in  this  action.    The  judgment  is 

Affiiimed. 


Farmers  &  Merchants  Insurance  Company  v.  Rebecca 

N.  Newman. 

Filed  April  19, 1899.    No.  8849. 

1.  Insurance:  Policy  Forbiddlxo  Litigation:  Mortgage  Foreclosure. 

The  policy  of  lire  insurance  in  suit  provided  that  it  should  be 
void  "if  the  property  insured  be  or  become  involved  in  litigation 
"without  notice  to,  and  consent  of,  the  company  indorsed  hereon.** 
Held,  That  an  action  broiig:ht  without  the  consent  of  the  insured 
to  foreclose  a  mortgag-e  covering  the  insured  property  did  not 
violate  the  condition  nor  work  a  forfeiture  of  the  insurance. 

2.  :  Increase  of  Incim^rance.    A  condition  in  a  policy  of  fire 


insurance  against  an  increase  of  incumbrances  is  not  broken  by 
a  mere  change  in  the  form  of  an  existing  incumbrance. 

:  Forfeiti're.    Forfeitures  are  not  favored,  and  to  be  availa- 


ble as  a  defense  to  an  action  must  be  pleaded  and  strictly  proved. 

Error  from  the  district  court  of  York  county.  Tried 
below  before  Bates,  J.    Afprmrd. 

Joseph  Win^::hfrg,  for  plaintiff  in  error: 

The  policy  was  invalidated  by  the  increasing  of  the 
mortgage,  by  the  mortgage-forech^sure,  and  by  the  pro- 
curing of  other  insurance.  (Billinfjs  r.  (Ivnnan  In.s,  Co., 
34  Neb.  502;  Jinnifiirirk  Savitfgs  Inaiitution  v.  Commercial 
Union  Ins.  Co.y  68  Me.  313;  Bates  v.  Equitable  Ins.  Co., 
10  Wall.  [U.  S.]  33;  Foote  i\  Hartford  Fire  /».s.  Co.,  119 
Mass.  259;  Smith  v.  Union  /?/.«?.  Co.,  120  Mass.  90;  Titus 
V.  Glens  Falls  Ins.  Co.,  81  N.  Y.  417;  Meadows  v.  ffairA- 
cye  Ills.  Co.,  62  la.  387;  Quintan  v.  Proriden^e-Washingtoii 
Ins.  Co.y  133  N.  Y.  356;  Johnson  t\  Am<*rican  Ins  Go.y  41 
Minn.  399;  Pliwnix  Ins.  Co.  v,  Stevenson,  78  Ky.  150.) 
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Hallcch  F.  Rose  and  Wellington  H.  Englatidy  also  for 
plaintiff  in  error: 

It  is  competent  for  the  insurer  to  provide  by  contract 
for  the  termination  of  the  insurance  risk,  on  the  insured 
property  becoming  involved  in  litigation.  {Mclntire  v. 
Normch  Fire  Ins.  Co.y  102  Mass.  230;  Merchants  Ins.  Go.  v. 
Broum,  77  Md.  7&;  Sprinf/ficld  ISteani  lAtundry  Co.  v.  Traders 
Ins.  Co.y  66  Mo.  App.  199;  Titus  v.  Glens  Falls  Ins.  Go.,  81 
N.  Y.  410;  Meadoxcs  v.  llaxckeye  Ins.  Co.,  62  la.  387;  QuinUm 
V.  Providence-Washington  Ins.  Go.,  133  N.  Y.  356.) 

Foreclosure  terminated  the  insurance.  (Agricultural 
Ins.  Go.  V.  Montague,  38  Mich.  551.) 

Where  the  policy  contains  a  mere  loss-payable  clause 
for  benefit  of  mortgagee,  the  contract  is  with  mortgagor, 
and  the  mortgagee  cannot  recover  in  case  of  a  breach  of 
the  condition  by  mortgagor.  {Syndicate  Ins.  Go.  v.  'Na- 
tional Life  Ins.  Co.,  65  Fed.  Rep.  173;  Martin  v.  Franklin 
Fire  Ins.  Co.,  38  N.  J.  Law  140;  State  Ins.  Go.  v.  Maackens, 
38  N.  J.  Law  564;  Ormshy  v.  Phenix  Ins.  Go.,  58  N.  W.  Rep. 
[S.  Dak.]  301;  Hastings  v.  Westchester  Fire  Ins.  Go.,  73  N. 
Y.  141;  Governor  v.  Atlantic  Fire  Ins.  Co.,  17  N.  Y.  391; 
Bnffalo  Steam  Engine  Works  v.  Sun  Mutual  Ins.  Co.,  17  N. 
Y.  401;  State  Im.  Co.  v.  New  Hnmpshire  Trust  Co.,  47  Neb. 
62;  Hocking  v.  Virginia  Fire  &  Marine  Ins.  Go.,  42  S.  W. 
Rep.  [Tenn.]  451.) 

Gilbert  Bros.,  contra: 

Renewal  of  a  mortgage  with  accrued  interest  is  not  a 
violation  of  a  provision  against  future  incumbrances. 
{Kansas  Farmers  Fire  Ins.  Go.  v.  Saindon,  35  Pac.  Rep. 
[Kan.]  15;  George  Home  Ins.  Co.  v.  Stein,  72  Miss.  943.) 

Mortgage  foreclosure  is  not  a  violation  of  the  provision 
against  litigation  involving  the  insured  property.  {Cole 
V.  Conner,  10  la.  299;  Hall  v.  ^Niagara  Fire  Ins.  Co.,  53  N. 
W.  Rep.  [Mich.]  727;  National  Bank  of  Mills  d  Go.  v.  Union 
Ins.  Co.,  26  Pac.  Rep.  [Gal.]  509;  Billings  v.  German  Ins. 
Co.,  34  Neb.  502;  Sprigg  v.  American  Central  Ins,  Go.^  40 
S-  W.  Rep,  [Ky.]  575.) 
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Other  void  insurance  policies. do  not  invalidate  the  In- 
surance. (Slohodisky  v.  Phtrnix  Ins,  Co.,  52  Neb.  395;  Wool- 
pert  V.  Fnwklin  Ins.  Co.,  26  S.  E.  Rep.  [W.  Va.]  521; 
tiicvrfing  v.  Hartford  Mutual  Fire  Ins.  Co.,  34  Atl.  Rep. 
[Md.]  826;  German  Ins.  Co,  v.  Ilayden,  40  Pac.  Rep.  [Colo.] 
453.) 

Sullivan,  J. 

Rebecca  N.  Newman  brought  this  action  against  the 
Farmers  &  Merchants  Insurance  Company  to  recover  on 
a  policy  of  fire  insurance  covering  a  dwelling-house  owned 
by  John  M.  and  Angeline  Crain.  Tlie  court  directed  the 
jury  to  find  for  the  plaintiff,  and  from  a  judgment  ren- 
dered on  the  verdict  the  defendant  prosecutes  error. 

Mrs.  Newman  had  a  mortgage  on  the  insured  property 
to  secure  an  indebtedness  of  |750,  and  for  her  benefit  the 
company  had  attached  to  the  policy  a  slip  in  the  usual 
form,  making  the  loss,  if  any,  payable  to  the  mortgagee 
as  her  interest  might  appear.  The  action  was  defended 
mainly  on  the  ground  that  the  property,  before  its  de 
struction,  had  become  involved  in  litigation,  and  that 
the  right  to  indemnity  had  been  thereby  lost  under  the 
operation  of  the  following  condition  of  the  contract: 
"If  the  assured  shall  have,  or  shall  hereafter  take,  any 
other  insurance  on  the  property  hereby  insured,  or  any 
part  thereof,  without  the  consent  of  the  company,  writ- 
ten hereon;  or  if  the  property  above  mentioned,  or  any 
part  thereof,  be,  or  hereafter  become,  mortgaged  or  other- 
wise incumbered,  or  if  the  same  be,  or  shall  hereafter 
become,  involved  in  litigation  without  notice  to  and  con- 
sent of  this  company  indorsed  hereon,  ♦  •  •  then  and 
in  every  such  case  this  policy  shall  be  void."  It  appears 
from  the  record  that  Mrs.  Newman's  mortgage  was  a  sec- 
ond lien  on  the  property  in  question;  that  she  had  been 
made  a  party  defendant  in  an  action  brought  to  foreclose 
the  first  mortgage;  that  she  had  answered  therein  assert- 
ing her  lien;  that  a  decree  of  foreclosure  had  been  ren- 
dered on  both  mortgages,  and  that  ^  stay  had  been  taken 
and  was  effective  at  the  time  of  tb^  flre, 
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In  view  of  these  conceded  facts  was  the  property  in* 
volved  in  litigation  within  the  meaning  of  the  condition 
above  quoted?  We  do  not  think  it  was.  In  actions  on 
policies  providing  that  the  rights  of  the  mortgagee  shall 
not  be  invalidated  by  any  breach  of  condition  by  the 
mortgagee  or  owner  it  has  been  generally  held  that  the 
mortgagee  has  a  distinct  interest  embraced  in  a  separate 
contract,  and  that  his  right  to  indemnity  is  not  affected 
by  any  act  or  omission  for  which  he  is  not  responsible. 
{Phcnix  Ins.  Co.  of  liroolchjn  v.  Omaha  Loan  d  Trust  Co.,  41 
Neb.  834;  Oakland  Home  Ins.  Co.  t\  Bank  of  Commcrcey  47 
Neb.  717;  Hanover  Fire  Ins.  Co.  v.  Bohn,  48  Neb.  743.)  In 
f^fate  Ins.  Co.  of  I)es  Moines  v.  New  Hampshire  Trust  Co.,  47 
Neb.  62,  the  doctrine  of  these  cases  was  applied,  although 
the  contract  in  suit  did  not  exempt  the  mortgagee  from 
the  consequences  of  a  breach  of  the  conditions  imposed 
on  the  assured.  On  rehearing,  however,  the  court  re- 
ceded from  this  position  to  the  extent  of  leaving  the  ques- 
tion open  and  undetermined.  We  are  now  convinced,  as 
tiie  result  of  a  pretty  thorough  examination  of  the  au- 
thorities, that  under  a  clause  like  the  one  here  in  ques- 
tion the  mortgagee  claims  through  the  mortgagor  and 
can  recover  only  to  the  extent  that  the  insurer  is  indebted 
to  the  insured  in  consequence  of  the  loss.  The  ordinary 
'^mortgage  slip"  is,  in  effect,  an  agreement  by  the  com- 
pany to  pay  the  mortgagee  all,  or  a  part,  of  any  money 
Avhich  may  become  due  to  the  insured  under  the  contract 
for  indemnity.  The  cases  bearing  upon  this  question  are 
collected  in  an  elaborate  note  to  Oakland  Home  Ins.  Co.  v. 
Bank  of  Commeree,  58  Am.  St.  Kep.  663.  (47  Neb.  717.) 
This  action,  then,  was  in  substance  one  brought  by  the 
plaintiff  to  recover  of  the  company  a  sum  of  money 
due  from  it  to  the  Grains.  Her  rights  are  neither  greater 
nor  less  than  theirs.  Recurring  now  to  the  language  of 
the  policy,  it  will  be  notic(Hl  that  the  condition  under 
which  the  forfeiture  is  claimed  is  not  an  absolute  condi- 
tion. It  has  an  important  qualification.  It  declares  that 
litigation  concerning  the  property  shall  invalidate  the  in- 
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surance  unless  the  company's  consent  shall  be  indorsed 
on  the  contract.  This  suggests  the  idea  quite  naturally 
that  a  forfeiture  may  be  prevented  by  a  seasonable  appli- 
cation to  the  insurer  for  its  consent  while  the  litigation  is 
yet  in  posse.  It  does  not  imply  that  action  under  it  may 
cure  an  existing  forfeiture.  It  contemplates  prevention, 
and  not  remedy.  The  construction  contended  for  by  coun- 
sel for  defendant  is,  in  effect,  that  any  action  involving 
the  property,  by  whomsoever  commenced,  would  avoid 
the  policy.  We  cannot  agree  to  this  proposition.  So  far 
as  the  meaning  is  doubtful,  the  doubt  nlust  be  resolved 
against  the  insurer,  because  forfeitures  are  not  favored, 
and  also  because  contracts  of  this  kind  are  prepared  by 
the  insurer  without  consultation  with  the  insured,  and 
are  thronged  with  conditions,  stipulations,  provisos,  and 
exceptions  which  have  not  been  the  subject  of  previous 
deliberation.  In  Oaldand  Home  Ins,  Co,  v.  Bank  of  Com- 
meree,  supt^a,  it  was  said:  ^'The  policy  is  proposed  and  tend- 
ered by  the  insurer  on  its  own  form.  If  it  seeks  to  pro- 
tect itself  by  a  condition,  it  should  clearly  express  that 
condition  by  the  policy.  If  it  resorts  to  ambiguous  lan- 
guage, under  familiar  rules  of  construction,  such  lan- 
guage must  be  taken  most  strongly  against  the  party 
proposing  it  and  in  favor  of  the  other  party."  The  mean- 
ing to  be  extracted  from  the  clause  in  question  is  the 
meaning  which  it  was,  under  the  circumstances,  fairly 
calculated  to  convey.  From  the  language  employed  it 
is  hardly  possible  that  the  insured  would  understand 
that  the  indemnity  for  which  they  had  paid  was  abso- 
lutely at  the  mercy  of  any  stranger  who  might  make  an 
unprovoked  or  wanton  attack  upon  their  title.  They 
doubtless  acted  on  the  assumption  that  there  was  some 
substance  in  the  qualifying  clause  referred  to,  and  that 
they  were  contracting  against  their  own  acts  and  omis- 
sions and  not  against  the  conduct  of  strangers.  Of  what 
value  is  a  provision  giving  the  right  to  involve  the  prop- 
erty in  litigation,  after  obtaining  the  company's  consent, 
if  it  cannot  be  known  when,  or  by  whom,  or  for  what 
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cause,  an  action  is  to  be  instituted?  A  mortgagee,  a  cred- 
itor, an  adverse  claimant  may  bring  an  action  without 
notice  and  without  cause;  and  if  the  defendant's  theory 
is  right  the  insurance  is  thus  sacrificed  without  fault  of 
the  insured.  A  policy  having  this  obvious  import  would, 
it  seems  to  us,  be  generally  considered  too  precarious  a 
shelter  to  be  worth  the  premium.  Actions  aided  by  at- 
tachment are  nearly  always  commenced  without  warn- 
ing; and  it  often  happens  that  the  affidavit,  which  is  the 
basis  for  the  ancillary  proceeding,  is  a  mere  tissue  of 
falsehoods,  made  with  absolutely  criminal  recklessness. 
To  put  into  a  policy  a  clause  providing  that  a  forfeiture 
of  indemnity  might  in  such  cases  be  prevented  by  ob- 
taining in  advance  the  company's  consent  to  the  suit 
would  be  the  veriest  nonsense.  It  may  be  said,  however, 
that  in  this  case  the  action  was  commenced,  in  conse- 
quence of  the  failure  of  the  Grains  to  redeem  their  prom- 
ise to  the  owner  of  the  first  mortgage.  That,  of  course, 
is  true,  but  it  does  not  affect  the  question  of  interpreta- 
tion. The  condition  embraces  actions  by  whomsoever 
commenced,  or  it  refers  only  to  suits  instituted  by  the 
assured.  In  Niagara  Fire  Ins.  Go,  v.  Scammon,  144  111.  490, 
28  N.  E.  Eep.  919,  32  N.  E.  Rep.  914,  the  policy  in  suit  con- 
tained this  provision :  "If  the  assured  or  any  other  person 
as  parties  interested  shall  have  existing  during  the  con- 
tinuance of  this  policy  any  other  contract  or  agreement 
for  insurance  (whether  valid  or  not),  against  loss  or  dam- 
age by  fire  on  the  property  hereby  insured  or  any  part 
thereof,  not  consented  to  by  this  company  in  writing,  and 
mentioned  in  or  indorsed  upon  this  policy,  then  this  in- 
surance shall  be  void  and  of  no  effect.''  The  court  held 
that  other  insurance  taken  out  by  a  mortgagee  or  other 
person  having  an  insurable  interest  in  the  property  was 
not  forbidden  and  would  not  work  a  forfeiture  of  the  in- 
demnity for  which  the  owner  of  the  equity  of  redemption 
had  contracted.  In  the  case  of  Small  v.  Westchester  Fire 
Ins.  Co.y  51  Fed  Eep.  789,  the  court,  construing  a  provis- 
ion similar  to  the  one  here  in  question,  said:  "Courts  will 
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not  construe  them  as  embracing  acts  of  third  parties  or 
proceedings  in  i/n/7i/m,  unless  the  language  of  the  con- 
dition is  so  plain  and  explicit  that  no  other  construction 
can  be  adopted.  *  *  *  If  the  bringing  of  a  suit  involv- 
ing the  title  or  possession  of  the  property  against  the 
assured,  ipso  facto,  avoids  the  insurance,  then  every  pol- 
icy-holder, when  sued,  loses,  eo  tpi^tauti,  his  insurance.  The 
assured  can  no  more  prevent  the  institution  of  a  suit  in- 
volving the  title  or  possession  of  the  insured  property 
than  he  can  the  accruing  of  a  tax  lien,  a  judgment,  or  a 
mechanic's  lien.  The  bringing  of  a  suit  is  a  proceeding 
in  iniitutn.  It  is  usually  brought  without  consulting  the 
d€*fendant,  and  it  would  ordinarily  be  impossible  to  apply 
to  the  company  for  the  consent  necessary  to  save  a  for- 
feiture. It  would  seem  that  the  condition  in  question 
ought  to  be  construed  as  applying  only  to  voluntary  liti- 
gation, involving  the  title  or  possession  of  the  property 
insured."  These  observations  seem  just  and  reasonable. 
They  entirely  meet  our  approval,  and,  without  further 
extending  the  discussion,  we  hold  that  the  property  was 
not  involved  in  litigation  within  the  meaning  of  the  con- 
tract. In  liiUinijH  v,  German  Ins.  Co,,  34  Neb.  502,  upon 
somewhat  different  reasoning,  the  same  conclusion  seems 
to  have  been  reached.  Other  analogous  cases  illustrating 
the  strictness  with  which  provisions  for  forfeitures  are 
to  be  construed  are:  Hall  v,  Xiagara  Fire  Ins.  Co.,  93  Mich. 
184,  53  N.  W.  Kep.  727;  Phenix  Ins.  Co.  of  Brooklyn  v. 
Piclle,  119  Ind.  155;  Orcai  v.  Uonu .stead  Fire  Ins.  Co.,  82 
N.  Y.  517. 

It  is  also  urged  on  behalf  of  the  defendant  that  the  pol- 
icy was  forfeited  by  reason  of  an  unauthorized  increase 
in  the  amount  of  the  plaintiff's  mortgage.  This  alleged 
increase  consisted  merely  in  a  change  in  the  form  of  the 
security.    The  incumbrance  was  not  in  fact  augmented. 

A  further  and  final  contention  is  that  the  owners  of  the 
property  obtained  additional  insurance  in  violation  of 
the  terms  of  the  policy.  In  regard  to  this  defense  it  need 
only  be  said  that  it  was  not  established  on  the  trial.    It 
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was  not  shown  by  competent  evidence,  nor  by  any  evi- 
dence, that  the  assured,  John  M.  Grain  and  Angeline 
Grain,  had  taken  out  other  valid  insurance,  or  that  they 
had  at  the  time  of  the  fire  any  indemnity  whatever  ex- 
cept that  furnished  by  the  contract  in  suit.  The  defense 
of  forfeiture  is  regarded  by  the  courts  with  aversion,  and 
especially  so  where  the  entire  premium  has  been  paid  to, 
and  retained  by,  the  insurer;  and  to  escape  liability  un- 
der such  circumstances  the  facts  from  which  it  is  claimed 
the  forfeiture  resulted  must  be  alleged  and  strictly 
proven.  {Thomas  v.  Builder^  Mutual  Fire  Ins,  Co.,  119 
Mass.  121;  Niagara  Fire  Ins.  Co,  v.  Scammony  supra;  Knight 
V.  Eureka  Fire  &  Marine  Ins,  Co,,  2G  O.  St.  664.)  The  judg- 
ment is 

Affirmed. 


E.  A.  Fletcher  v.  Co-operative  Publishing  Company. 

Filed  May  3, 1899.    No.  8885. 

1.  Action  by  Corporation:  Corporate  Existence:   Pleadino.    In  an 

action  by  a  corporation,  if  its  name  imports  a  corporation,  it  is 
not  essential  to  aver  in  terms  its  corporate  existence  or  to  plead 
the  act  of  incorporation. 

2.  :  :  .    A  general  denial  does  not  place  in  issue  the 


pleaded  existence  of  a  corporation. 

3.  Account:   Pleading.      Section  129  of  the  Code  of  Civil  Procedure, 

wherein  it  provides  that  an  account  may  be  pleaded  by  copy 
thereof,  is  permissive.  The  facts  may  be  averred  in  any  proper 
form. 

4.  Action  on  Account:  Judgtlient  for  Plaintiff.    The  judgment  lielA 

warranted  and  sustained  by  the  evidence. 

Error  from  the  district  court  of  Franklin  county. 
Tried  below  before  Beall,  J.    Affirmed. 

E.  A.  Fletcher  and  W.  H,  Ashhy,  for  plaintiff  in  error. 

H,  Whitmorey  contra. 
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Harrison,  C.  J. 

The  defendant  in  error  instituted  this  action  before  a 
justice  of  the  peace  of  Franklin  county  to  recover  an 
amount  alleged  to  be  its  due  on  an  account  of  certain  des- 
ignated law  books  and  publications  sold  and  delivered 
to  plaintiff  in  error  and  was  given  judgment,  from  which 
an  appeal  was  perfected  to  the  district  court,  where  the 
publishing  company  was  again  successful  and  was  ac- 
corded a  judgment,  of  which  the  adverse  party  seeks  a  re- 
versal in  an  error  proceeding  to  this  court. 

It  is  argued  that  the  petition  was  insufficient  in  its 
statement  or  plea  of  the  corporate  existence  of  the  pub- 
lishing company.  The  action  was  commenced  in  the  cor- 
porate name  of  the  company,  and  it  was  also  stated  that 
it  was  a  corporation  organized  and  incorporated  under 
and  by  virtue  of  the  laws  of  a  designated  state  and  doing 
business  in  the  state  of  Nebraska.  This  was  a  sufficient 
plea  of  the  corporate*  capacity  of  the  company.  {Ex- 
change Nat.  Bank  v.  CappSy  32  Neb.  242;  5  Ency.  PL  &  Pr. 
70,  71.)  The  general  denial  did  not  put  in  issue  the  cor- 
porate existence  of  the  company.  There  was  no  special 
denial,  and  no  proof  of  the  fact  was  necessary.  {Herron 
V.  Cole,  25  Neb.  692.)  The  pleading  was  of  the  sale  and 
delivery  of  the  books  and  publications,  the  statement 
being  specific  in  relation  to  them.  It  gave  the  date  of 
each,  the  book  or  publication,  and  the  price.  As  a  state- 
ment of  the  account  it  was  not  defective.  The  section 
of  the  Code  to  which  counsel  for  plaintiff  in  error  re- 
ferred in  argument,  129,  that  a  plaintiff  may  set  out  in 
his  petition  a  copy  of  the  account  on  which  suit  is 
brought,  is  permissive  merely.  The  facts  may  be  stated 
in  a  different  form.  {Collingwood  v.  Merchants  Bank,  15 
Neb.  118.)  An  examination  of  the  evidence,  in  the  light 
of  the  rules  of  law  applicable  to  the  facts  developed,  dis- 
closes and  leads  to  the  conclusion  that  the  amount  for 
which  judgment  was  rendered  was,  after  the  deductions 
made  in  favor  of  plaintiff  in  error,  none  too  large  and 
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that  it  was  in  all  respects  warranted  and  supported  by 
the  facts  shown;  hence  it  must  be 

Affirmed. 


Kemper,  Hundley  &  McDonald  Dry  Goods  Company,     ^g  |J|| 

APPELLEE,  V.  F.  D.  KeNSIIAW  &  COMPANY  ET  AL., 
APPELLANTS. 

Filed  May  3, 1899.    No.  8872. 

1.  Time  to  Assail  Petition.    That  a  petition  does  not  state  a  cause  of 

action  may  be  raised  at  any  stage  of  the  proceedings,  even  in 
this  court  in  an  appeal. 

2.  Cancellation  of  Instruments:  Allegations  of  Fraud.    In  a  peti- 

tion in  the  nature  of  a  creditors'  bill  to  annul  a  conveyance  or 
mortgage  as  fraudulent  the  facts  of  the  asserted  fraud  must  be 
specifically  stated;  general  allegations  thereof  are  not  sufficient. 

Appeal  from  the  district  court  of  Johnson  county. 
Heard  below  before  Letton,  J,    Reversed  and  dismissed. 

M.  B.  C,  True  and  Isham  Reavis,  for  appellants. 

T,  Appehjet  and  Ben  Phillips^  contra. 

Harrison,  C.  J. 

In  this  action  a  petition  in  the  nature  of  a  creditors' 
bill  was  filed  in  the  district  court  of  Johnson  county,  the 
expressed  purpose  being  to  secure  a  decree  by  which  a 
chattel  mortgage  of  a  stock  of  merchandise,  some  store 
fixtures  and  furniture  should  be  declared  void  and  the 
petitioner  allowed  to  subject  the  property  to  the  i^ayment 
of  an  asserted  debt  or  claim  against  the  mortgagor.  To 
the  petition  there  was  interposed  a  general  demitrrer, 
which  on  hearing  was  overruled.  After  issues  were 
joined  there  was  a  trial,  which  resulted  in  a  decree  for 
the  petitioner.  In  the  appeal  to  this  court  there  is  pre- 
sented the  question  of  the  sufficiency  of  the  petition. 
37 
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The  objection  that  a  petition  does  not  state  a  cause  of 
action  is  available  at  any  stage  of  the  proceedings  in  a 
cause,  and  this  is  as  applicable  to  a  petition  of  the  nature 
of  the  one  in  the  case  at  bar  as  any  other,  and  the  right 
exists  during  an  appeal.  It  is  true  this  court  has  decided 
that  an  appeal  from  a  judgment  sustaining  a  demurrer 
to  a  petition  on  the  ground  of  a  misjoinder  of  causes  of 
action  does  not  lie  to  the  supreme  court  The  remedy  is 
by  petition  in  error.  To  this  Lake,  then  C.  J.,  dissented. 
(See  Stetcart  v.  Cartevy  4  Neb.  504.)  But  it  has  also  been 
decided  that  where  a  general  demurrer  to  a  petition  in 
a  suit  in  equity  is  sustained  in  the  district  court,  the 
cause  may  be  taljen  by  appeal  to  the  supreme  court  and 
the  matter  of  demurrer  heard.  {Aiitold  v.  Baker,  6  Neb. 
134.)  In  the  case  at  bar  the  appeal  is  from  the  judgment 
and  presents  the  case  for  hearing  in  this  court  on  the 
pleadings  and  proofs.  (National  Life  Ins.  Co.  v.  Martin^ 
57  Neb.  350.)  That  the  petition  does  not  state  a  cause 
of  action,  if  true,  is  a  quality  of  the  pleading  which  is 
inherent  and  is  with  and  of  it  in  any  and  all  of  the  pro- 
ceedings and  the  question  may  be  raised  at  any  time  and 
in  an  appeal  to  this  court.  {Thomas  v.  FrankUn,  42  Neb. 
310;  Sage  v.  City  of  Plattsmouth,  48  Neb.  558.)  In  regard 
to  pleadings  in  actions  similar  to  the  one  at  bar  it  has 
been  established  by  this  court:  "In  an  action  to  avoid 
a  conveyance  or  mortgage  for  fraud  the  facts  constitut- 
ing the  fraud  must  be  specifically  pleaded;  a  general  al- 
legation of  fraud  is  insufficient."  {Rockfoiyl  Watch  Co.  v. 
Manifold,  36  Neb.  801.)  In  the  petition  in  this  suit  the 
only  allegation  relative  to  the  asserted  debt  of  the  ap- 
pellee was  of  a  judgment  obtained  thereon  at  a  stated 
date  subsequent  to  the  execution  and  filing  of  the  mort- 
gage which  it  was  sought  to  have  declared  void.  There 
was  HO  allegation  that  the  mortgagor  had  no  other  prop- 
erty and  sufficient  to  satisfy  all  his  debts,  if  any  existed 
at  that  time.  There  were  no  statements  of  the  time  when 
appellee  became  a  creditor  of  the  mortgagor,  whether 
prior  or  subsequent  to  the  date  of  the  mortgage,  and  if 
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subsequent,  that  the  instrument  was  executed  with  a 
fraudulent  purpose  as  to  subsequent  creditors.  The  alle- 
gations of  fraud  were  but  general.  For  rules  applicable 
and  within  which  the  pleading  must  be  adjudged  insuffi- 
cient see:  Leasnre  r.  ForqueVy  41  Pac.  Kep.  [Ore.]  665; 
Petree  v.  Brotherton,  32  N.  E.  Rep.  [Ind.]  300;  Winstatidlvy 
V.  Stipp,  32  N.  E.  Rep.  [Ind.]  302;  Burton  v.  Platter,  53 
Fed.  Rep.  901;  Horhach  v.  Hill,  5  Sup.  Ot.  Rep.  81.  The 
judgment  is  reversed  and  the  cause  dismissed. 

Bevbrsed  and  dismissed. 


Turner-Frazer  Mercantile  Company,  appellee,  v. 
F.  D.  Renshaw  &  Company  et  al.,  appellants. 

Filed  May  3, 1899.    No.  8871. 

Time  to  Assail  Petition:  Cancellation  of  Instruments:    Allega- 
tions OF  ij'RAUD. 

Appeal  from  the  district  court  of  Johnson  county. 
Heard  below  before  Letton,  J.    Reversed. 

M.  B.  G.  True,  for  appellants. 

T.  Appelget,  contra. 

Harrison,  C.  J. 

This  case  is  governed  by  the  decision  in  the  case  of 
Kemper  t\  Renshaw,  58  Neb.  513,  and  the  judgment  must 
be  reversed  and  the  action  dismissed. 

Reversed  and  dismissed. 
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Symns  Grocery  Company  v.  Snow  Brothers. 

Filed  May  3, 1899.    No.  8894. 

1.  Attachment:  Motion  to  Dissolve:  Rights  of  Defeitoant.    A  de- 

fendant in  an  attachment  proceedings  may  move  to  discharge  the 
attachment  although  he  may  have  disposed  of  his  entire  interest 
in  the  property,  or,  for  otlier  reasons,  at  the  time  may  have  no 
further  interest  therein. 

2.  Order  Dissolving  Attachment:  Review.    The  finding  and  order  of 

the  district  court  determined  «Bgainst  the  clear  and  decisive  pre- 
ponderance of  the  evidence;  hence  reversed. 

Error  from  the  district  court  of  Phelps  county.  Tried 
below  before  Be^vll,  J.    Reversed. 

G.  Norberg  and  Ilall,  St  Glair  d  Roberta^  for  plaintiff 
in  error. 

Rhea  Bros,  d  Manatt  and  S.  A.  DravOj  contra. 

IlARRISON,  C.  J. 

E.  H.  Snow  and  W.  S.  Snow,  brothers,  who  were  in 
partnership  and  in  the  general  mercantile  business  in 
Holdrege  on  June  15,  1895,  executed  three  chattel  mort- 
gages, each  of  which  purported  to  incumber  the  entire 
stock  of  merchandise  then  in  the  firm's  business  room 
or  rooms  at  the  place  we  have  indicated.  One  of  the 
mortgages  was  in  favor  of  the  plaintiff  in  this  action  and 
the  amount  stated  in  it  was  $1,479.41.  One  was  to  the 
United  States  National  Bank  of  Holdrege, the  sum  named 
in  it  being  $2,400.  Another  was  made  to  S.  A.  Parker, 
an  uncle  of  the  brothers,  and  the  expressed  consideration 
was  $2,774.75.  The  firm  also  on  the  same  day  conveyed 
a  piece  of  city  property  to  one  J.  J.  Parker,  who  immeili- 
ately  transferred  it  to  Bertina  Snow,  the  wife  of  W.  S. 
Snow,  one  of  the  members  of  the  firm.  The  real  estate 
thus  conveyed  was  the  only  property  of  that  nature  the 
title  to  which  then  rested  in  the  partnership,  or  rather 
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was  of  record  in  its  name.  The  mortgages  were  executed 
in  the  office  of  a  firm  of  attorneys  in  the  city  about  4 
o'clock  P.  M.  of  the  day  and  were  left  Avith  the  attorneys 
to  be  filed.  The  plaintiff  company  and  the  bank  neither 
had  any  knowledge  of  the  execution  of  the  mortgage  to 
it,  and  when  such  knowledge  was  received  did  not  accept 
the  action  apparently  performed  for  its  benefit  and  in 
its  behalf.  Each  instituted  a  suit,  in  which  a  writ  of  at- 
tachment was  procured  to  issue  and  was  levied  on  the 
stock  of  merchandise  by  the  officer  to  whom  it  was  di- 
rected and  delivered.  At  the  time  of  the  execution  of 
the  mortgages  the  firm  of  Snow  Bros,  was  indebted  to 
the  plaintiff  in  the  sum  of  |1,510.29;  to  the  bank,  ?2,400; 
the  claim  of  the  uncle,  S.  A.  Parker,  was  $2,774.75;  in- 
debtedness to  other  creditors,  about  |1,000;  total  debts, 
about  17,685.04.  The  value  of  the  stock  of  merchandise 
was  $4,900.  For  S.  A.  Parker  there  was  commenced  an 
action  of  replevin,  and  under  the  writ  therein  issued  pos- 
session of  the  stock  of  goods  was  taken  and  delivered  to 
him.  There  was  a  trial  of  the  replevin  action,  but  prior 
to  that  trial  or  a  hearing  of  the  attachment  portion  of 
the  case  at  bar  Parker  had  foreclosed  the  chattel  mort- 
gage on  the  stock,  offered  the  whole  of  the  merchandise 
for  sale,  and  as  a  whole,  and  at  the  sale  bid  in  the  stock 
for  about  f 2,600.  He  made  sufficient  sales  from  it  after- 
wards to  realize  therefrom  about  |1,100,  and  then  turned 
it  over  to  Hattie  A.  Snow,  the  wife  of  E.  H.  Snow.  In 
consideration  of  the  transfer  to  her  she  gave  S.  A.  Parker 
her  notes  aggregating  |4,900.  She,  subsequent  to  the 
deal  by  which  she  gained  possession  of  the  goods,  pur- 
chased the  claim  of  the  United  States  National  Bank 
against  Snow  Bros,  in  the  amount  of  |2,400,  for  which 
she  paid  $1,800.  For  this  latter  amount  she  gave  her  note 
to  the  bank. 

The  ground  for  attachment  in  this  action  was  stated 
in  the  affidavit  as  follows:  "That  the  defendants  have 
sold,  conveyed,  and  otherwise  disposed  of  their  property 
with  intent  to  cheat  and  defraud  their  creditors  and  to 
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hinder  and  dolay  them  in  the  collection  of  their  debts, 
and  that  defendants  are  about  to  sell  and  convey  and 
dispose  of  their  property  with  fraudulent  intent."  There 
was  filed  in  the  action  what  was  styled  an  "Answer  and 
Motion,"  which  was  verified  positively  and  was  also 
made  to  perform  the  office  of  an  affidavit  in  denial  of  the 
assertions  in  the  affidavit  for  attachment.  It  was  ob- 
jected to  as  not  being  sufficient,  either  as  an  affidavit  or 
a  motion.  There  was  also  an  objection  that  the  plaintiff 
had  not  been  notified  of  any  hearing  of  a  motion  to  dis- 
solve the  attachment.  These  matters  we  shall  pass  over 
and  examine  into  what  was  developed  at  the  hearing  of 
what  at  least  was  treated  as  a  motion  to  dissolve  the 
attachment. 

As  a  result  of  the  hearing  the  attachment  was  dis- 
solved. The  plaintiff  complains  that  the  defendants 
should  not  have  been  allowed  to  attack  the  attachment, 
since  prior  to  the  time  of  the  attack  they  had  transferred 
the  property  and  had  no  longer  its  ownership  or  posses- 
sion. This  contention  cannot  prevail.  The  defendants 
could  be  heard  to  move  the  discharge  of  the  attachment 
on  the  ground  of  the  falsity  of  the  affidavit  upon  which  it 
was  predicated.  (Mc<^ord  v.  Boiien,  51  Neb.  247;  Grimes 
V.  Fmrhujton,  19  Neb.  44;  Kilpatrick-Koch  Dry  Goods  Co.  r. 
Bremas,  44  Neb.  8G3;  Dayton  Spice-Mills  Co.  v.  Sloaiij  49 
Neb.  622;  Kountze  v.  Scott,  52  Neb.  460;  South  Park  Im- 
provemait  Co.  r.  Baker,  51  Neb.  392.) 

It  is  urged  that  upon  the  evidence  adduced  the  trial 
court  should  have  sustained  the  attachment;  that  its 
decision  is  clearly  wrong  and  not  supported  by  the  evi- 
dence. S.  A.  Parker,  the  uncle  of  the  two  brothers,  the 
members  of  the  firm,  was  called  as  a  witness,  and  after 
stating  certain  facts  in  regard  to  the  indebtedness  of 
the  firm  to  him,  how  it  was  incurred,  etc.,  further  testi- 
fied of  the  execution  and  delivery  of  the  chattel  mortgage 
on  the  stock  of  goods  by  the  firm  to  him,  the  subsequent 
foreclosure  of  the  mortgage,  inclusive  of  the  sale  of  the 
goods  and  his  bid  therefor,  also  of  an  attempt  to  sell  th^ 
stock  to  an  Iowa  man,  and  further  as  follows; 
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"Q.  What  effort  did  you  make  to  dispose  of  the  goods 
while  you  were  selling  them,  if  any? 

A.  After  I  got  the  goods  the  First  National  Bank, — one 
of  the  members,  the  president  or  cashier, — had  a  conver- 
sation with  me  in  regard  to  having  the  goods  purchased — 

Q.  The  Fii-st  National  or  United  States  National? 

A.  The  United  States  National — to  let  Eugene  H, 
Snow  and  wife  take  the  goods  and  sell  them  out.  They 
said  that  he  could  manage  the  goods  and  get  a  large 
amount  out  of  them.  I  told  them  I  was  willing  to  do  that, 
provided  they  Avould  advance  me  a  thousand  dollars  on 
my  claim  and  I  would  let  the  rest  stand  and  take  the 
rest  out  of  the  goods.  They  said,  "No,  you  ought  to  pro- 
rate with  us,  and  if  you  will  do  that  we  Avill  let  Mr.  and 
Mrs.  Eugene  H.  Snow  have  the  goods  and  sell  them  out." 
They  urged  me  to  do  that  with  them  and  the  Symns 
Grocery  Company,  the  three  together,  and,  by  the  way, 
Mr.  Norburg  had  some  talk  with  me  about  it.  I  told  them 
I  could  not  do  that,  but  I  Avould  take  part  of  mine  and  let 
the  rest  come  out  as  they  could.  This  same  Iowa  man, 
I  kept  him  here  about  a  week  to  try  to  sell  to  him,  but 
he  went  away  without  purchasing,  and  decided  that  he 
would  not  give  what  I  wanted  to  make  on  the  goods. 
During  this  time  Eugene  Snow  and  W.  S.  Snow  says, 
"We  don't  want  you  to  sell  those  goods  to  the  Iowa  man 
unless  he  will  give  more  than  enough  to  pay  your  claim." 
I  said,  "I  could  not  get  enough  to  pay  me,"  but  they  says, 
"We  must  have  more  than  that  out  of  it  We  don't  want 
the  United  States  Bank  to  lose."  I  made  up  my  mind  I 
would  not  sell  it  unless  I  could  got  something  out  of  it 
besides  my  claim.  I  proposed  to  take  the  goods  and  sell 
them  out  to  pay  me  first  and  the  Symns  Grocery  Com- 
pany. I  talked  to  the  bank,  and  thoy  said,  "If  you  do 
anything,  let  Eugene  Snow  and  his  Avife  take  it;"  so  I 
decided  to  drop  the  other  matter.  Then  I  tried  to  get  Mr. 
Snow  to  propose  it  to  her,  and  he  finally  did.  I  went  up 
and  talked  with  her  in  regard  to  it,  and  thoy  went  down 
lind  talked  with  the  bank  in  regard  to  this-  matter.    I 
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tried  to  get  a  compromise  that  whatever  amount  they 
should  pay  me  should  go  to  the  United  States  Bank  and 
Symns  Grocery  Company,  and  we  tried  to  figure  out  how 
much  of  a  percentage  they  could  figure  on  the  debts.    The 
Symns  Grocery  Company  Avould  not  accept.    I  think  at 
that  time  they  were  going  to  pay  them  about  twenty- 
three  hundred  dollars  on  their  claim,  but  they  finally  re- 
fused.   Jfr.  W.  S.  Snow  said,  "I  have  a  friend  that  I  think 
will  buy  the  goods  and  put  me  in  charge  of  them."     I 
says,  "See  what  you  can  do."    He  came  back  and  says, 
"We  can  pay  you  so  much  money  and  give  you  security 
for  the  rest  of  your  claim,  and  we  will  sell  the  goods  and 
every  dollar  shall  be  turned  in  to  pay  first  the  United 
States  Bank  and  then  the  Grocery  Company."     I  said, 
"What  security  have  I  that  that  Avill  go  to  pay  them?" 
Each  party  said,  "Don't  let  the  goods  go  without  getting 
something  out  of  them  to  pay  our  debts."    So  I  said,  "I 
wouldn't  do  it  without  I  could  get  a  guaranty  that  it 
would  go  to  pay  the  debts."    The  other  party  wouldn't 
consent  to  that;  I  presume  Mr.  Snow  would.    Then  I  had 
to  go  back  to  Mrs.  Snow,  and  she  finally  consented  in  this 
way:  that  she  would  pay  me  so  much  for  the  goods, — 
Avith  a  great  deal  of  reluctance  it  was  too,  I  assure  you; — 
she  would  pay  me  so  much  for  the  goods,  and  first  pay  my 
claim,  and  the  balance  I  should  have  in  a  note  to  hold  her 
that  the  balance  should  apply  on  the  balance  of  the  debts. 
I  took  it  in  separate  notes  that  way,  so  the  balance  stands 
the  note  I  held  of  hers.     When  certain  conditions  are 
complied  with  regarding  those  debts,  that  note  is  to  be 
returned  to  her  without  a  cent's  payment  to  me.     She 
consented  to  it  and  I  turned  the  goods  over  to  her.    Dur- 
ing that  time  I  had  sold  goods  up  to  something  in  the 
neighborhood   of   eleven   hundred  dollars.     I  had   also 
taken  a  bill  of  goods  of  my  own,  which,  with  the  other 
item  I  had  taken  previously,  amounted  to  something  like 
eighty  dollars.    When  I  went  away  Mrs.  Snow  borrowed 
eighty  dollars  of  my  brother  and  gave  to  me,  which  he 
wrote  since  she  has  paid,  leaving  one  note  I  took  of  thir- 
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teen  hundred  dollars.  I  took  the  note  for  the  balance 
which  then  was  supposed  to  be  due.  I  will  say  that  a 
few  bills  of  expenses  I  had  not  got  hold  of  which  they 
were  to  pay  and  afterwards  settled;  for  instance,  I  had 
not  got  the  printing  bill,  but  they  paid  afterwards  and 
sent  me.  The  balance  coming  to  me  was  about  seventeen 
hundred  and  forty  dollars.  The  rest  of  the  amount  was  a 
little  less  than  nineteen  hundred  dollars,  which  was  the 
amount  that  I  would  conditionally  surrender,  but  I  had 
got  to  know  that  the  amount  would  be  applied  on  her 
debts. 

Q.  You  mean  the  boys'  debts? 

A.  On  the  debts  of  Snow  Bros.,  and  it  was  the  request 
of  W.  S.  Snow  that  I  should  request  that  be  done  to  re- 
lieve him. 

Q.  Those  are  the  notes  that  have  been  introduced? 

A.  I  never  want  a  dollar  of  that  amount,  but  it  should 
be  explained  to  my  satisfaction  in  paying  those  debts 
and  I  am  to  surrender  those  notes,  there  is  about  a 
thousand  dollars  due  me  on  my  personal  debt. 

It  also  appeared  of  evidence  that  two  brothers  of  the 
Mrs.  Snow,  who  finally  held  possession  of  the  stock  of 
goods,  had,  prior  to  the  time  of  the  transactions  which 
are  most  prominent  in  this  action,  loaned  to  the  United 
States  National  Bank  |10,000,  and  were  quite  anxious 
that  the  bank  should  not  lose  its  claim  or  any  part  thereof 
which  it  had  against  the  firm  of  Snow  Bros.,  and  that 
they  were  somewhat  active  in  urging  the  arrangement 
of  the  affair  of  the  transfer  of  the  possession  of  the  stock 
of  goods  to  Mrs.  Snow,  because  thereby  the  bank  would 
be  materially  assisted  in  the  collection  of  its  debt  against 
the  firm  and  be  more  able  to  meet  its  own  liabilities. 

The  course  pursued  by  S.  A.  Parker,  in  that  after  he 
had  obtained  a  chattel  mortgage  on  the  goods,  had  fore- 
closed it  and  at  the  sale  bid  in  the  stock,  had  been  in  its 
possession  and  selling  it  at  retail,  and  at  the  solicitation 
of  the  individual  members  of  the  firm  delivered  posses- 
sion and  control  to  the  wife  of  one  of  them  to  be  disposed 
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of  to  benefit  the  uncle  and  the  firm,  not  the  wife,  is 
scarcely  consistent  with  true  dealing,  nor  is  it  the  usual 
manner  of  conducting  a  bona  fide  transaction  of  transfer. 
The  portion  of  the  evidence  which  we  have  quoted,  in 
connection  with  other  facts  and  circumstances  disclosed, 
lead  to  a  conclusion  that  supports  the  affidavit  in  at- 
tachment. The  finding  and  order  of  the  trial  court  were 
clearly  wrong.  The  preponderance  of  evidence  against 
the  ruling  was  strong  and  decisive.  The  order  is  re- 
versed and  the  district  court  is  directed  to  reinstate  the 
attachment. 

Judgment  accordingly. 


Farmers  &  Merchants  Insurance  Company  v.  Ivee 

Jensen. 

Filed  May  3, 1899.    No.  9877. 

1.  Insurance:  Transfer  of  Title:   Termination  or  Contract.    The 

decisions  of  points  of  litig'ation  herein  announced  in  the  former 
opinion,  56  Neb.  284,  approved  and  adhered  to. 

2.  Statute  of  Uses.    The  statute  of  uses  is  not  of  the  law  of  this 

state. 

Rehearing  of  case  reported  in  5G  Neb.  284.  Former 
decision  sustained. 

Clark  <£•  Allen,  for  defendant  in  error: 

The  statute  of  uses  is  applicable.  Iver  Jensen  has, 
therefore,  the  legal  title  to  the  premises,  and  the  insur- 
ance contract  is  in  force.  {State  Ins,  Co.  v.  Schreck,  27 
Neb.  527;  Thatcher  v.  Omans,  3  Pick.  [Mass.]  521;  Mar- 
shall  V.  Fisk,  6  Mass.  24;  Witham  v.  nrormer,  63  111.  344; 
Ifelfenstine  v.  Garrard,  7  O.  276;  Gorham  v.  Daniels,  23  Vt 
610;  Hutch  ins  v.  Ueynood,  50  N.  H.  491;  Sutton  v.  Aiken, 
62  Ga.  733;  McCoy  v.  Monte,  90  Ind,  i4:l;  Roberts  v.  Moseley^ 
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51  Mo.  282;  Pugh  v.  HaijeSy  113  Mo.  431;  Schaffer  v.  Lav- 
rettay  57  Ala.  14.) 

Eallcck  F.  Rose  and  Wellington  E.  England,  for  plaintiff 
in  error: 

It  bas  been  the  practice  for  courts  of  equity  to  enter- 
tain jurisdiction  over  all  trust  estates,  without  regard  to 
the  statute  of  uses,  and  without  distinction  between  uses 
and  trusts.  The  statute  of  uses  is  not  in  force  in  Ne- 
braska, {Hochne  v.  BreiikreitZy  5  Neb.  110;  Bear  v.  Koenig- 
stein,  16  Neb.  65;  Jones  v.  Johnson  Harvester  Co,,  8  Neb, 
446;  Carter  v.  Gibson,  29  Neb.  324;  Thomas  v.  Churchill,  48 
Neb.  266;  Dailey  v.  Kinsler,  35  Neb.  835;  Blodgett  v.  Mc- 
Murtry,  39  Neb.  210;  Ijeader  v.  Tierney,  45  Neb.  753;  Ilews 
V.  Keymey,  43  Neb.  815;  Gorham  v.  Daniels,  23  Vt.  609.) 

Harrison,  O.  J. 

In  an  action  instituted  in  the  district  court  of  Saunders 
county  the  defendant  in  error  recovered  a  judgment, 
which  on  hearing  in  an  error  proceeding  in  this  court 
was  reversed.  A  motion  for  a  rehearing  was  sustained, 
not  on  the  questions  decided  in  the  former  opinion  (56 
Neb.  284),  but  to  allow  argument  as  to  whether  the  rule 
of  the  statute  of  uses  is  in  force  or  is  of  the  law  of  this 
state.,, We  are  satisfied  of  the  correctness  of  the  former 
decision,-  and  relative  to  the  points  therein  determined 
announce  at  this  time  our  adherence  to  what  was  then 
stated. 

The  issues  presented  by  the  pleadings  in  the  suit  were 
succinctly  set  forth  in  the  former  opinion,  and  we  will 
reproduce  the  statement:  "Jensen,  in  his  petition,  de- 
clared upon  an  ordinary  insurance  policy.  The  insurer 
interposed  as  a  defense  to  the  action  that  the  contract  of 
insurance  provided  that  it  should  cease  to  be  in  force 
4n  case  any  change  shall  take  place  in  the  title  ♦  ♦  ♦ 
of  the  assured  in  the  above-mentioned  property'  without 
the  consent  of  the  insurer  thereto  indorsed  on  the  policy; 
that  after  the  delivery  of  the  policy  the  insured — his  wife 
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joining  therein — conveyed  the  real  estate  on  which  the 
insured  property  Avas  situate,  by  ordinary  warranty  deed, 
to  one  John  II.  Jensen,  and  that  the  latter,  afterward  by 
an  ordinary  warranty  deed,  conveyed  the  insured  prop- 
erty to  the  wife  of  the  insured, — all  without  the  knowl- 
edge or  consent  of  the  insurer.  The  insured  attempted 
to  meet  this  defense  by  a  reply  admitting  the  conveyance 
of  the  title  by  the  insured  to  John  II.  Jensen,  and  by 
him  to  the  wife  of  the  insured,  but  alleging  that  these 
conveyances  were  made  in  pursuance  of  an  agreement  be- 
tween the  insured  and  his  wife  that  the  latter  should  and 
would  hold  the  title  to  the  property  for  the  use  and  bene- 
fit of  the  insured,  and  subject  to  his  direction  and  con- 
trol." 

The  argument  now  is  that  the  use  by  reason  of  the 
operation  of  the  rule  of  law  embodied  in  what  is  termed 
"the  statute  of  uses"  was  executed,  and  the  title  to  the 
property  was  in  Iver  Jensen;  that  there  was  no  change  of 
title  or  interest,  and  the  agreement  of  the  policy  of  in- 
surance was  not  violated,  and  the  policy  remained  in 
force. o,The  statute  of  uses  is  in  part  as  follows:  "Where 
any  person  or  persons  stand  or  be  seized  *  *  *  of  and 
in  any  ♦  ♦  ♦  lands,  tenements,  ♦  ♦  ♦  or  other 
hereditaments,  to  the  use,  confidence,  or  trust  of  any 
other  person  or  persons,  or  of  any  body  politic,  ♦  ♦  ♦ 
every  such  person  and  pc^rsons,  and  bodies  politic,  that 
have  or  hereafter  shall  have  any  such  use,  confidence,  or 
trust,  in  fee  simple,  fee-tail,  for  term  of  life,  or  for  years, 
or  otherwise,  ♦  ♦  ♦  shall  from  henceforth  stand  and 
be  seized,  deemed,  and  adjudged  in  lawful  seisin,  estate 
and  possession  of  and  in  the  same  ♦  ♦  ♦  lands,  tene- 
ments, ♦  ♦  ♦  and  hereditaments  *  *  *  of  and  in 
such  like  estates  as  they  had  or  shall  .have  in  use,  trust, 
or  confidence  of  or  in  the  same;  and  that  the  estate,  title, 
right,  and  possession  that  was  in  such  person  or  persons 
that  were  or  hereafter  shall  be  seized  of  any  lands,  tene- 
ments, or  hereditaments,  to  the  use,  confidence,  or  trust 
of  any  such  p(»rson  or  persons,  or  of  any  body  politic,  be 
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from  henceforth  clearly  deemed  and  adjudged  to  be  in 
him  or  them  that  have,  or  hereafter  shall  have,  such 
use,  confidence,  or  trust,  after  such  quality,  manner,  form, 
and  condition  as  they  had  before  in  or  to  the  use,  confi- 
dence, or  trust  that  was  in  them."  (Statutes  27  Henry 
VIIL,  ch.  10.) 

Counsel  for  defendant  in  error  gives  this  exemplifica- 
tion of  its  effect:  "If  A,  owning  real  estate,  shall  convey 
or  will  it  to  B  under  an  agreement  between  them  that, 
notwithstanding  the  conveyance,  A  or  some  other  person 
or  corporation  shall  have  the  rents  and  profits  arising 
from  the  real  estate  notwithstanding  the  conveyance 
made  by  A  under  that  agreement,  he  shall  still  have  the 
title  he  had  before  he  made  the  conveyance." 

We  deem  it  scarcely  within  our  province,  or  necessary 
herein,  if  we  felt  equal  to  the  task,  to  trace  and  set  forth 
the  evolution  of  transfers,  conveyances  of  property  or 
titles  thereto,  from  the  early,  primitive,  and  simple 
methods  employed  down  through,  and  following,  the  in- 
tricacies and  complexities  which  came  into  being  or  ex- 
istence  when,  as  time  advanced,  the  desires,  designs,  and 
ingenuities  of  mankind  were  drawn  into  and  displayed 
therein.  These  may  be  sought  in  the  commentaries  and 
cases  on  the  subject.  Statutes  were  enacted  by  the 
proper  bodies,  one,  and  probably  the  main,  aim  at  least 
of  which  was  apparently  to  discountenance  and  discour- 
age or  prohibit  Avhat  were  deemed  vicious  practices  in 
conveyancing,  or  rather  to  avoid  the  results  condemned 
as  pernicious,  of  the  conveyances.  One  of  the  statutes 
was  that  of  uses.  It  has  been  said  that  the  doctrine  of 
the  statute  of  uses  is  in  force  in  most  of  the  United 
States,  either  by  re-enactment  or  by  adoption;  and,  where 
it  has  been  expressly  declared  not  of  force,  a  knowledge 
of  its  doctrine  is  necessary  to  understand  and  apply  the 
common  or  statutory  forms  of  conveyances.  (1  Perry, 
Trusts  [4th  ed.]  sec.  299,  in  a  note  to  which  there  are 
statements  of  the  condition  of  the  law  on  the  subject 
in  many  of  the  states  of  the  Union;  Walker,  American 
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Law  311.)  In  2  Washburn,  Real  Property,  page  438,  it  is 
stated:  *'It  would  be  difficult  to  define,  with  any  satis- 
factory degree  of  accuracy,  the  extent  to  which  the  doc- 
trine of  uses  has  been  applied  in  the  systems  of  convey- 
ance adopted  by  the  several  states  of  this  countiy.  In 
few,  if  any,  of  these  are  there  any  prescribed  forms  of 
deeds  which  it  is  necessary  to  follow  in  ex^uting  con- 
veyances of  lands.  In  a  large  proportion  of  them  the 
form  is  that  of  bargain  and  sale,  though  other  forms 
which  clearly  indicate  the  intention  of  the  grantor  to  pass 
the  estate  are  held  sufficient."  It  is  further  said  on  page 
440:  "It  may  be  stated  generally,  that  the  cases  in  w^hich 
resort  has  been  had  to  the  doctrine  of  uses  have  been 
where  the  parties,  in  undertaking  to  convey  lands,  have 
failed  to  follow  the  form  in  use  in  the  state,  or  have  un- 
dertaken, by  a  form  borrowed  from  the  common  law,  to 
create  an  interest  like  a  freehold  in  futuro,  for  instance, 
which  could  not  be  done  by  construing  the  conveyance 
as  one  deriving  its  validity  from  the  common  law,  and 
resort  has  been  had  to  the  doctrine  of  uses  in  order  to 
effectuate  the  intention  of  the  parties."  (See,  further, 
Hill,  Trustees  [Wharton's  ed.]  233,  note  4;  Kent,  CJom- 
mentaries  299-301.)  For  an  article  on  "The  English  Doc- 
trine of  Uses,  as  an  Element  of  the  American  Law  of 
Conveyance,"  see  5  Am.  Law  Reg.  641,  and  a  second  arti- 
cle in  6  Am.  Law  Keg.  65.  These  citations  will  suffice, 
at  least,  to  direct  to  sources  from  which  a  full  study  of 
the  subject  may  be  made.  The  statute  of  uses  and  other 
parliamentary  acts  were  modifications  of  the  common 
law\  The  common  law  is  composed  of  ancient  maxims 
and  customs.  (1  Blackstone's  Commentaries  [Cooley,  3d 
ed.]  ♦67.) 

A  question  which  is  here  somewhat  pertinent  is,  what 
has  been  adopted  or  is  in  force  in  this  country, — ^the 
common^aw,  or  the  common  law  with  statutory  modifi- 
cations? It  has  been  stated  by  the  Massachusetts  court 
generally  and  particularly  in  reference  to  the  statute  of 
uses:    "The  statute  of  uses  being  in  force  in  England 
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when  our  ancestors  came  here,  they  brought  it  with 
them,  as  an  existing  modification  of  the  common  law, 
and  it  has  always  been  considered  a  part  of  our  law." 
{Marshall  v.  Fisk,  6  Mass.  24.)  It  has  been  observed  "that 
English  statutes  passed  before  the  emigration  of  our 
ancestors,  applicable  to  our  situation,  en*  in  amendment 
or  amelioration  of  the  common  law,  are  part  and  parcel 
of  the  common*  law  of  this  country."    (5  Am.  Law  Reg. 
644,  citing  2  Salk.  [Eng.]  441,  Journal  ^of  Congress,  Oc- 
tober 14,  1774,  and  5  Pet.   [U.  S.]  233.)     "Conflicting 
theories  as  to  the  origin  of  law  in  the  North  American 
colonies  have  been  entertained,  but  whatever  be  the  true 
one,  it  is  settled  that,  speaking  broadly,  the  law  of  Eng- 
land, ai  it  existed  at  the  time  of  the  colonial  settle- 
ments, is  the  basis  of  the  law  of  all  the  states,  with  the 
single  exception  of  Louisiana.     (19  Am.  &  Eng.  Ency, 
Law  1035,  1036,  and  notes.)    In  a  decision  filed  March 
30,  1897,  it  was  said  by  the  supreme  court  of  Utah.-- 
"While  the  statute  of  uses  never  became  a  part  of  the 
English  common  law,  and  has  never  been  adopted  by 
the  legislature  of  this  state,  the  rule  of  law  that  vests  a 
passive  or  naked  trust  in  the  perso^  having  the  use  is  a 
part  of  the  common  law  of  this  state."     {Henderson  v. 
Adams,  48  Pac.  Rep.  398.)    The  supreme  court  of  Ver- 
mont, in  an  opinion  written  by  Redfield,  J.,  expressed 
itself  on  the  subject  of  the  statute  of  uses,  holding  it 
not  in  force,  as  follows:  "But  so  far  as  the  conveyance 
of  lands  in  this  state  is  concerned,  it  seems  to  me  that 
our  statutes  are  fully  adequate  to  all  the  ordinary  inci- 
dents of  the  subject,  and  that  in  those  extraordinary 
occasions,  where  the  statute  of  uses  might  answer  a 
good  end,  it  will  be  safer,  and  better  every  way,  to  have 
resort  to  a  court  of  equity  than  to  introduce  a  portion  of 
the  ancient  common-law  system  of  conveying  real  es- 
tate, most  of  the  incidents  of  which  having  been  materi- 
ally modified,  even  in  England,  since  the  separation  of 
this  country  from  that.    It  would  become  necessary  im- 
mediately to  resort  to  very  extensive  legislation  in  order 
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to  render  this  addition  to  our  present  laws  even  toler- 
able. This  view  is  certainly  confirmed  by  the  history 
of  our  jurisprudence  upon  this  subject.  Nothing  ever 
existed  in  the  history  of  this  state  calling,  in  the  slight- 
est degree,  for  the  use  of  such  a  statute,  except  in  those 
cases  where,  hy  some  mistake,  the  parties  have  failed 
fully  to  effect  their  intention  in  the  prescribed  mode. 
The  statute  of  uses  would  no  doubt  aid  somewhat  this 
class  of  cases.  But  its  original  purpose  and  design  had 
not  the  remotest  bearing,  or  purpose  in  that  direction 
even.  And  to  adopt  a  portion  of  a  system  of  laws  which 
will  in  its  train  very  likely  draw  in  the  whole  for  the 
mere  purpose  of  effecting  some  collateral  purpose  in  a 
particular  cause  seems  almost  absurd.  We  entertain  no 
doubt  that  our  system  of  conveyancing,  so  different  from 
the  English,  so  simple  and  intelligible  to  all,  and  so  in- 
tended to  be,  by  means  of  a  thorough  system  of  registry, 
from  the  very  first,  was  designed  to  be  entire  in  itself. 
And  although  most  of  its  terms,  and  many  of  its  forms 
of  deeds  even,  like  that  of  bargain  and  sale,  derived  their 
meaning  and  operation,  to  some  extent,  from  the  common 
law  and  English  statutes,  and  that  of  uses  among  others, 
yet  it  was  no  doubt  the  purpose  of  the  framers  of  our 
laws  upon  conveyancing  to  have  them  'understanded'  of 
the  people  without  the  necessity  of  resorting  to  the  study 
of  the  subject  in  other  quarters.  Such  has  been  the  prac- 
tical construction  of  the  subject  by  all,  professional  or 
unprofessional,  ever  since.  With  rare  exceptions,  the 
profession  in  this  state  have  never  supposed  any  of  the 
common-law  modes  of  conveyancing  could  be  regarded 
as  in  force  here.  The  attempt  to  bar  an  entail,  in  this 
state,  by  a  common  recovery,  or  the  rights  of  a  married 
woman  by  a  ^ne,  would,  I  think,  strike  the  profession 
with  some  surprise."  {Gorliam  v.  Daniels,  23  Vt.  607.)  In 
the  state  of  Ohio,  in  1826,  in  an  opinion  in  the  case  of 
Thompson  v.  Gihson,  2  O.  339,  it  was  stated:  "The  court 
were  divided  in  opinion  upon  the  point  whether  the  stat- 
ute of  uses,  27  Henry  VIII.,  ch.  10,  had  ever  been  in 
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force  in  Ohio.  Two  judges  held  that  that  statute  was 
in  force  in  Ohio  from  1795  to  January,  1806,  for  all  the 
purposes  that  it  was  in  force  in  Virginia  or  England. 
The  other  two  judges  held  diflferently."  In  1835  the 
question  was  again  under  consideration  by  the  Ohio 
court,  and  the  statute  was  decided  not  in  force  at  any 
time  in  the  state.  It  was  said  in  the  opinion:  "After  a 
political  organization,  and  the  administration  of  justice 
by  courts,  within  the  state  of  Ohio,  for  a  period  of  forty- 
eight  years,  we  find  no  traces  of  the  authorfty  of  the 
statute  of  uses  at  this  time  as  a  rule  of  property,  and  no 
distinction  is  known  in  practice  between  uses  and  trusts. 
And  none  seems  necessary,  since  uses  in  our  construc- 
tion are  not  attended  with  those  exceptionable  privi- 
leges which  they  possessed  in  England  before  the  stat- . 
ute,  and  every  quality  of  trusts  is  attached  to  them. 
Our  system  of  conveyancing,  although  it  has  grown  out 
of  the  English  system,  does  not  depend  upon  the  statute 
of  uses,  but  has  taken  its  form  and  derives  its  authority 
from  our  own  statutes  and  local  usages.  Under  these 
circumstances,  the  recognition  of  the  power  of  this  stat- 
ute is  not  only  unnecessary,  but  would  be  mischievous, 
by  the  introduction  of  new  and  complex  rules  of  prop- 
erty."   (Helfenstine  v.  Garrard^  7  O.  276.) 

We -presume  we  are  to  ascertain  whether  the  statute 
of  uses  is  a  component  part  of  the  law  of  this  state.  To 
appropriate  some  expressions  of  a  quotation  in  the  arti- 
cle in  5  Am.  Law  Reg.  641:  "The  consideration  of  what 
is  reasonable  or  unreasonable  makes  no  part  of  this  ques- 
tion. We  are  inquiring  now  what  the  law  is,  not  what 
it  ought  to  be.  Reason  may  be  applied  to  show  the  im- 
propriety or  expediency  of  a  law,  but  we  must  have 
either  statute  or  precedent  to  show  the  existence  of  it. 
(Junius,  Letter  16.)'^  It  has  been  enacted  by  our  legis- 
lative body:  "So  much  of  the  common  law  of  England 
as  is  applicable  and  not  inconsistent  with  the  constitu- 
tion of  the  United  States,  with  the  organic  law  of  this 
territory,  or  with  any  law  passed  or  to  be  passed  by  the 
38 
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legislature  of  this  territory  is  adopted  and  declared  to  be 
law  within  said  territory."  (Compiled  Statutes,  eh.  15.) 
In  terms  and  ordinary  import  the  foregoing  appears  to  be 
of  the  "common  law  of  England"  and  not  of  the  statutory 
laws  or  of  the  former  as  modified  by  the  latter.  This 
state  has  statutory  rules  for  conveyancing  which  in- 
clude some  directions  for  construction  of  instruments. 
See  chapters  32  and  73,  Compiled  Statutes,  section  50 
of  the  latter  oif  which  is  as  follows:  "Every  conveyance 
of  real  estate  shall  pass  all  the  interest  of  the  grantor 
therein,  unless  a  contrary  intent  can  be  reasonably  in- 
ferred from  the  terms  used."  This  statutory  system  of 
conveyancing  would  seem  sufficiently  complete  within 
and  of  itself  and  to  have  been  intended  so,  and  that  this 
is  true  seems  to  have  been  concluded  by  the  acts  and 
opinions  of  the  people,  the  practitioners,  and  the  courts. 
We  know  of  no  instance  of  an  authorizedly  expressed  or 
recorded  opinion  to  the  contrary.  It  is  true  that  no  spe- 
cific form  of  conveyance  is  prescribed,  and  doubtless 
many  or  any  sufficient  may  be  employed,  and  it  is  also 
safe  to  say  that  in  construing  any  form  which  may  be 
adopted  by  any  parties  any  and  all  rules  generally  ap- 
plicable to  like  forms  of  conveyancing  in  the  ascertain- 
ment of  the  intent  may  be  pertinent,  regardless  of  the 
doctrines  in  which  the  rules  may  have  originated,  but 
the  statute  of  uses,  in  its  direct  action  and  execution  of 
a  use  and  absolute  establishment  of  the  results  of  con- 
veyances, is  not  of  the  law  of  our  system  of  conveyancing 
as  a  statute  or  law.  It  has  not  been  and  is  not  recognized. 
In  the  case  at  bar  its  effect,  if  allowed  to  prevail,  would 
be  to  declare  that  the  parties  by  their  conveyances  had 
accomplished  just  the  opposite  of  what  they  therein  a«- 
seiied  in  unequivocal  terms  that  they  intended  or  did. 
If  we  thought  that  such  was  the  law,  it  would  be  our 
duty  so  to  say,  but  believing  differently  we  must  so  state. 
The  judgment  is  reversed  and  the  cause  remanded. 

Reversed  and  remanded. 
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j  Clinton  Smith  v.  State  of  Nebraska.  -w~m 

I  62    144| 

Filed  May  3, 1899.    No.  10603. 

t.  AssaiUt:  Intent  to  Infijct  Great  Bodilt  Injury:  Information. 
•The  effect  of  section  176  of  the  Criminal  Code,  relative  to  an  as- 
sault with  intent  to  inflict  great  bodijy  injury,  was  to  create  a 
new  and  substantive  crime, — one  purely  statutory, — and  it  is 
sufficient  in  an  information  to  charge  the  crime  in  the  language 
of  the  statute  without  a  statement  of  the  means  with  which  the 
assault  was  committed.  Smith  v.  State,  34  Neb.  689;  Mnrphey  v. 
State,  43  Neb.  34.) 

2.  :  .    The  term  "assault,**  used  without  qualification,  has 

a  clear  and  established  import  in  criminal  law. 

i.  :  :  Question  for  Jury.    Whether  the  particular  intent 

elemental  of  a  charge  of  assault  with  intent  to  inflict  great 
bodily  injury  has  been  shown  is  generally  a  question  of  fact  for 
the  jury. 

4.  Instructions:  Criminal  Law.    It  is  not  available  matter  of  com- 

plaint for  a  person,  at  whose  request  a  jury  has  been  instructed 
on  a  specific  point,  that  the  court  gave  an  instruction  on  his  own 
motion  on  the  same  subject. 

5.  Assault:  Conviction:   Evidence.    The  verdict  held  not  warranted 

and  sustained  by  the  evidence. 

Error  to  the  district  court  for  Butler  county.  Tried 
below  before  Sedgwick,  J.    Reversed. 

E.  tt.  Dean,  for  plaintiff  in  error. 

G.  J.  Smythy  Attorney  General,  and  W.  D.  Oldham,  Deputy 
Attorney  General,  for  the  state, 

Harrison,  C.  J. 

An  information  was  filed  in  the  district  court  of  Butler 
county  which  contained  two  counts,  in  the  first  of  which 
the  plaintiff  in  error  was  charged  with  an  assault  upon 
Charles  T.  Jenkins  with  intent  to  kill  and  murder  him, 
and  in  the  second  count  the  accusation  was  of  an  assault 
upon  the  same  person  with  intent  to  do  him  great  bodily 
injury.    The  accused  on  arraignment  pleaded  not  guilty, 
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and  a  trial  resulted  in  a  verdict  of  his  guilt  of  the 
charge  in  the  second  count  of  the  information  and  not 
guilty  as  to  the  first.  The  sentence  was  of  imprisonment 
in  the  penitentiary  for  a  term  of  one  year. 

It  is  urged  that  the  infonnation  is  insufficient;  this  re- 
fers to  the  count  of  tlie  charge  of  which  the  accused  was 
determined  guilty.  The  offense  was  charged  in  the  lan- 
guage of  the  statute.  The  exact  question  here  raised 
was  under  consideration  and  was  the  subject  of  decision 
by  this  court  in  the  case  of  Murphcy  i\  States  43  Neb.  34, 
and  it  was  then  announcetl  that  a  complaint  in  which 
the  offense  was  alleged  in  the  language  of  the  statute 
was  sufficient.  We  are  now  satisfied  that  the  correct 
rule  was  then  stated  and  will  adhere  to  it. 

It  is  argued  that  the  section  176  of  the  Criminal  Code, 
upon  which  the  prosecution  was  based,  is  defective,  in 
that  in  outlining  the  offense  the  word  "assault"  is  used 
and  the  acts  which  will  constitute  it  are  not  set  forth; 
and  further,  that  an  "assault"  is  not  specifically  defined 
in  our  Code.  The  word  *'assault"  has  an  exact  and  well- 
known  general  import  Avhen  used  in  the  sense  in  which 
it  appears  in  the  section  of  the  Criminal  Code  to  which 
reference  has  been  made.  The  applicable  definition  is 
given  in  the  text-books  on  criminal  law  and  the  law 
dictionaries.  The  signification  Avhich  it  has  in  criminal 
law  is  the  one  which  must  be  accorded  it  in  the  portion 
of  the  statutes  herein  drawn  into  actual  use. 

It  is  ccmtended  that  the  trial  court  erred  in  the  submis- 
sion in  its  instructions  to  the  jury  of  the  question  of  the 
guilt  or  innocence  of  the  accused  of  the  crime  charged 
in  the  first  count  of  the  information,  for  the  reason  that 
there  was  no  evidence  which  tended  to  support  the  alle- 
gations of  said  first  count.  For  the  accused  there  was 
requested  and  given  an  instruction  which  challenged  the 
attention  of  the  jury  to  the  guilt  or  innocence  of  the 
party  on  trial  of  the  crime  alleged  in  the  first  count  of 
the  information.  This  being  true,  he  cannot  be  heard  to 
complain  that  the  court  directed  the  attention  of  the 
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jury  to  the  same  subject.  {Richards  v.  Boroivsky,  39  Neb. 
774;  Jonasen  v.  Kennedy,  39  Neb.  313;  City  of  Omaha  v. 
Richards,  49  Neb.  244.) 

It  is  strenuously  urged  that  the  evidence  is  insufficient 
to  sustain  the  verdict.  Relative  to  the  main  elemental 
facts  of  the  occurrences  upon  which  the  charge  of  the 
information  was  predicated  tht^re  was  no  conflict  in  the 
evidence,  but  of  some  of  the  incidents  or  acts  there  were 
disagreements  or  differences.  We  have  given  the  evi- 
dence a  careful  examination  and  do  not  deem  it  necessary 
to  quote  from  it  or  summarize  all  of  it  here.  We  will  but 
refer  specifically  to  a  few  of  the  main  facts.  It  appeared 
that  the  accused  and  his  son  had,  each  in  charge  of  a  team 
of  horses,  gone  from  tfie  farm  to  the  market  with  a  load 
of  wheat  and  were  returning  home  when  they  discovered 
two  i)arties,  one  of  them,  Charles  T.  Jenkins,  leading  and 
driving  along  the  highway  some  live  stock  (cows  and 
colts),  of  which  the  accused  evidently  claimed  ownership 
or  right  of  possession.  He  told  the  son  to  follow  the  par- 
ties and  keep  them  in  sight.  He  went  home,  unhitched 
the  team,  hitched  one  horse  to  a  "road  cart,"  in  which  he 
had  placed,  or  had  procured  it  to  be  done,  a  shotgun, 
jumped  into  the  cart,  and  drove  along  the  road  after  the 
parties  who  had  the  stock  until  he  overtook  them,  when 
he  alighted  from  the  cart,  took  therefrom  the  shotgun, 
and  accosted  Jenkins,  wiio  was  walking  along  the  high- 
way behind  the  stock,  in  the  following  language.  This  is 
of  the  accused's  testimony:  "  I  says,  ^  Where  are  you  going 
with  this  stock?'  I  says,  'You  black  son  of  a  bitch,' "  and 
'demanded  that  the  stock  be  released.  There  was  more 
similar  language  on  the  part  of  the  accused,  but  no  direct 
verbal  threats  of  the  doing  of  any  specific  acts.  Smith 
punched  Jenkins  on  the  legs  and  in  the  sides  with  the 
barrel  end  of  the  gun.  Jenkins  expressed  himself  as  not 
being  able  to  stand  "that  kind  of  an  .irgument,"  and  the 
stock  was  released.  Smith,  so  Jenkins  state<I,  then  said: 
"Now^,  you  son  of  a  bitch,  take  this  stuff  back  where  you 
got  it,"  and  commenced  "jabbing"  him  again  with  the 
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gun,  and  it  further  appears  that  during  the  continuance 
of  the  affair,  at  a  time  when  Jenkins  had  hold  of  the  gun, 
the  accused  used  his  fist  and  struck  Jenkins  a  number  of 
times  on  the  head  and  in  the  face.  The  foregoing  will 
serve  to  convey  a  general  idea  of  what  happened  at  the 
time  it  is  alleged  in  the  information  herein  the  crime  of 
which  he  was  adjudged  guilty  was  committed  by  the 
plaintiff  in  error.  The  main  point  is  in  regard  to  the  ap- 
pearance of  the  intent  on  the  part  of  the  accused  to  in- 
flict great  bodily  injury  upon  the  party  alleged  to  have 
been  assaulted  with  such  intent.  It  has  been  stated  by 
this  court:  "The  term  'great  bodily  injury,'  as  there  em- 
ployed [referring  to  the  statute],  is  not  susceptible  of  a 
precise  definition,  but  implies  an  Injury  of  a  graver  and 
more  serious  character  than  an  ordinary  battery;  and 
whether  a  particular  case  is  within  the  meaning  of  the 
statute  is  generally  a  question  of  fact  for  the  jury."  (Mur- 
phey  V.  StatCy  supra.  See,  also,  a  discussion  of  the  subject 
of  intention  in  the  opinion  in  Krchnary  v.  Statc^  43  Neb. 
337.)  A  careful  consideration  of  all  the  evidence  con- 
vinces us  that  there  was  not  suflSciont  therein  to  warrant 
the  finding  by  the  jury  that  there  was  existent  the  intent 
which  is  a  requisite  of  the  statutory  crime,  of  the  guilt 
of  which  the  verdict  convicted  the  accused.  The  record 
before  us  discloses  an  aggravated  assault  and  battery  by 
him,  but  not  an  assault  with  intent  to  do  great  bodily  in- 
jury; hence  the  sentence  must  be  reversed  and  the  cause 
remanded. 

Reversed  and  remanded. 


David  Albright  et  al,  v.  Herman  A.  Peters. 

Filed  May  3, 1899.    No.  8875. 

1.  Review:  Conflicting  Evidence.    A  finding  wiU  not  be  disturbed 
when  based  upon  conflicting  evidence. 

8. ;  DiBKCTiNG  Vbrpict.    To  review  tbe  action  of  tlie  trial  court 
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in  refusing  to  direct  a  verdict  for  a  party  the  attention  of  the 
trial  court  must  have  been  challenged  thereto  in  the  motion  for 
a  new  trial. 

:  Assignments  of  Error.    An  assignment  in  a  motion  for  a 


new  trial,  of  "errors  of  law  occurring  at  the  trial,  and  duly  ex- 
cepted to,"  is  sufficient  to  entitle  a  party  to  review  the  rulings 
of  the  trial  court  on  the  admission  of  evidence. 

4.  Admission  of  Evidence:  Harmless  Error.    The  admission  of  im- 

material evidence  is  not  ground  for  reversal  where  it  does  not 
prejudice  the  party  complaining. 

5.  Excessive  Damages.    Damages  awarded  by  the  jury  held  to  be 

excessive. 

Error  from  the  district  court  of  Sheridan  county. 
Tried  below  before  Bartow,  J.  Affirmed  upon  filing  of 
remittitur. 

Thomas  L.  Redlon,  for  plaintiffs  in  error. 

i?.  C.  Noleman,  contra. 

NORVAIi,  J. 

Herman  A.  Peters  broug^ht  replevin  before  a  justice  of 
the  peace  to  recover  eight  head  of  cattle  detained  by  the 
defendant  David  Albright.  The  McCormick  Harvesting 
Machine  Company  intervened,  and  it  was  made  a  party 
defendant,  claiming  the  property  under  a  chattel  mort- 
gage executed  by  one  George  Dublin,  plaintiff's  grantor. 
Peters  had  a  judgment  before  the  justice,  and  the  defend- 
ants prosecuted  an  appeal  to  the  district  court,  where  a 
verdict  was  returned  for  plaintiff,  the  jury  assessing  his 
damages  for  the  wrongful  detention  of  the  property  at 
|10.  The  defendants  filed  separate  motions  for  a  new 
trial,  which  were  overruled,  and  they  have  prosecuted  a 
joint  petition  in  error  from  the  judgment  entered  on  the 
verdict. 

The  first  ground  urged  for  a  reversal  is  that  the  verdict 
is  contrary  to  the  evidence.  The  record  discloses  that 
one  George  Dublin  formerly  owned  the  stock  in  contro- 
versy, and  while  such  owner  he  traded  the  same  during 
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February  or  ifarch,  1893,  to  the  plaintiff  for  a  mare.  The 
cattle  were  left  in  the  possession  of  Dublin,  who,  under 
instructions  from  Peters,  placed  the  same  in  the  herd  of 
the  defendant  Albright,  where  they  remained  until  the 
present  suit  was  instituted.  Subsequently,  on  May  20, 
1893,  Dublin  moi^tgaged  the  property  to  the  McCormick 
Ilan^esting  Machine  Company.  Before  action,  the  evi- 
dence tends  to  show,  plaintiff  tendered  and  offered  to  Al- 
bright the  amount  due  him  for  herding,  and  yet  he  refused 
to  surrender  the  cattle,  on  the  sole  ground  that  he  had 
been  notified  not  to  do  so  by  the  representative  or  agent 
of  the  said  mortgagee.  The  evidence  is  clear  that  plain- 
tiff was  the  owner  of  the  property  and  was  entitled  to  the 
possession  thereof  at  the  inception  of  the  action.  It  is 
insisted  that  the  verdict  is  supported  by  the  evidence  only 
as  to  eight  head  of  the  cattle.  We  do  not  think  this  posi- 
tion is  sound.  The  evidence  was  ample  to  authorize  th^ 
jury  in  finding  that  plaintiff  was  the  owner  of  all  the 
stock  seized  under  the  writ  of  replevin.  The  rule  is  that 
a  verdict  founded  upon  conflicting  evidence  will  not  be 
molested  on  review,  if  sustained  by  sufficient  evidence. 

At  the  close  of  plaintiff's  testimony  the  defendants 
asked  the  court  below  to  instruct  the  jury  to  return  a  ver- 
dict in  their  favor,  which  request  was  denied,  and  the  rul- 
ing is  assigned  as  error.  The  decision  cannot  be  consid- 
ered at  this  time  for  the  reason  the  attention  of  the  trial 
court  was  not  called  thereto  in  the  motion  for  a  new  trial. 

The  plaintiff  introduced  in  evidence,  over  the  objection 
of  the  defendants,  a  written  order  upon  Albright,  signed 
by  George  Dublin,  to  deliver  the  cattle  in  controversy  to 
Mr.  Peters,  and  complaint  is  made  of  the  ruling  in  this 
court.  Counsel  for  plaintiff  argues  that  the  question  is 
not  properly  before  us,  because  not  covered  by  the  motion 
for  a  new  trial.  The  third  ground  of  such  motion  was 
"errors  of  law^  occurring  at  the  trial,  and  duly  excepted 
to."  This  was  sufficient  to  entitle  the  defendant  to  have 
reviewed  the  various  rulings  of  the  trial  court  on  the  ad- 
mission or  rejection  of  evidence.     {Lahcnre  v.  Kloshnnwij 
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33  Neb.  150;  Riverside  Coal  Co.  v.  Holnvcs,  36  Neb.  858.) 
The  defendants  could  not  have  been  prejudiced  by  the 
admission  in  evidence  of  the  order  in  question.  Prejudi- 
cial error  alone  will  work  the  reversal  of  a  judgment 
(High  V.  Mtrcliants  Bankj  6  Neb.  155;  Folden  v.  StatCy  13 
Neb.  328;  Wilson  v.  Young,  15  Neb.  627.) 

There  was  no  reversible  error  in  the  refusal  of  the 
court  to  eliminate  from  the  record  the  testimony  of  the 
witnesses  Kemp  and  Healy  called  by  the  plaintiff  to  im- 
peach the  defendants'  witness,  George  Dublin.  It  was 
shown  by  the  examination  of  Kemp  and  Healy  that  each 
was,  and  had  been  for  several  yeai^,  acquainted  with  the 
general  reputation  of  Dublin  for  truth  and  veracity 
where  he  resided  and  were  competent  to  testify  upon  the 
subject  upon  which  each  was  interrogated. 

A  perusal  of  the  evidence  discloses  that  the  damages 
established  upon  the  trial  did  not  exceed  |6,  while  the 
amount  awarded  by  the  jury  was  f  10.  The  damages  al- 
lowed are,  therefore,  excessive,  and  the  judgment  will  be 
accordingly  reversed,  unless  the  plaintiff  in  thirty  days 
file  with  the  clerk  of  this  court  a  remittitur  from  the  judg- 
ment of  the  sum  of  $4.  In  case  such  remittitur  is  so  filed 
the  judgment  will  be  aflHrmed  for  the  sum  of  |6. 


Judgment  accordingly. 


Jasper  F.  Walker  v.  Homer  J.  Allen. 

Filed  Mat  3»  1899.    No.  8883. 

1.  Instructions:  Exceptions:    Review.    An  inBtruction  wiU  not  be 

reviewed  where  no  exception  was  taken  thereto  at  the  time  the 
charge  was  read  to  the  jury. 

2.  Review  Without  BiU  of  Exceptions.      Where  a  biU  of  exceptions 

has  been  quashed,  no  question  can  be  considered  on  review  a 
determination  of  which  involves  an  examination  q|  the  evidence. 
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3.  Asslgxiinents  of  Error.  An  assignment  in  a  petition  in  error  for 
the  denial  of  a  motion  for  a  new  trial  is  too  indefinite  for  con- 
sideration, where  such  motion  contains  several  different  grounds. 

Error  from  the  district  court  of  Buffalo  county.  Tried 
below  before  Sinclair,  J.    Affirmed. 

J.  F.  Walkery  for  plaintiff  in  error. 

Marston  d  Marston,  contra, 

t 

NORVAL,  J, 

This  suit  was  to  recover  the  sum  of  f 40  claimed  to  be 
due  the  plaintiff  as  commissions  on  the  sale  of  real  estate. 
The  petition  was  answered  by  a  general  denial,  and  a 
trial  in  the  court  below  resulted  in  a  verdict  and  judg- 
ment for  the  defendant,  to  reverse  which  is  the  object 
of  this  proceeding. 

The  first  assignment  of  error  is  based  upon  the  giving 
of  the  following  instruction:  "4.  You  are  further  in- 
structed that  if  you  find  from  the  evidence  that  plaintiff 
had  a  customer  who  was  willing  to  buy  it  on  the  terms 
which  he  was  authorized  to  sell,  then  the  defendant  is 
liable  for  the  agreed  commission,  notwithstanding  the 
fact  that  the  defendant  made  the  sale  himself."  A 
review  of  the  foregoing  instruction  is  precluded,  for 
the  reason  no  exception  was  taken  thereto  by  either 
party  in  the  court  below.  {Warrick  v.  lioundSy  17  Keb. 
412;  Nyce  v.  i:Shaffvr,  20  Neb.  507;  i^chroeder  v.  Rinehard, 
25  Neb.  75;  Darner  v.  Dagfjetty  35  Neb.  096;  Bouvier  v. 
StriH'ktt,  40  Neb.  792;  Citf/  of  Omaha  r.  McdavofJc,  4t7  Neb. 
313;  Lou'c  v.  Vaughan,  48  Neb.  651;  Gravely  v.  State,  45  Neb. 
878.) 

Complaint  is  made  of  the  refusal  of  the  court  to  give 
two  instructions  tendered  by  the  plaintiff.  These  instruc- 
tions cannot  be  considered,  although  proper  exceptions 
were  taken  at  the  time  they  were  refused,  for  the  reason 
the  bill  of  exceptions  settled  and  allowed  in  the  case,  on 
motion  of  the  defendant,  has  been  quashed,    In  the  ab^ 
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sence  of  a  bill  of  exceptions  it  is  impossible  to  determine 
whether  the  proposed  instructions  were  applicable  to  the 
evidence  adduced  on  the  trial.  {City  Nat.  Bank  of  Hastings 
V.  Thomas,  46  Neb.  861.)  For  the  reason  just  stated  the 
sufficiency  of  the  evidence  to  sustain  the  verdict  cannot 
be  determined. 

The  remaining  assignment  in  the  petition  in  error  is 
that  "the  court  erred  in  overruling  a  motion  for  a  new 
trial.^*  The  assignment  is  too  indefinite  to  present  a  ques- 
tion for  review,  because  the  motion  for  a  new  trial  as- 
signs several  distinct  grounds  therefor,  and  the  assign- 
ment of  error  in  this  court  omits  to  specify  to  which  one 
of  the  various  points  made  by  the  motion  the  assignment 
was  intended  to  apply.  {Glaze  v.  Fared,  40  Neb.  732;  Wise- 
man V.  Zeigler,  41  Neb.  886;  Wax  v.  State,  43  Neb.  19;  Moore 
V.  Hubbard,  45  Neb.  612;  Conger  v.  Dodd,  45  Neb.  36.)  The 
judgment  is 

Affirmed. 


Charles  T.  Burciiard,  Executor,  appellee,  v. 
Celahles  H.  Walther,  appellant. 

Filed  May  3, 1899.    No.  8^^.  >^,  j.^  ,^ 

Deed:  Reservation:  Construction.  A  reservatioA^m  'i  deed  is  inef- 
fectual to  create  title  in  a  stranger  to  the  cb^Vej'ance,  but  may, 
when  so  intended  by  the  parties,  operate  as  an  exception  to  the 
grant. 

Appeal  from  the  district  court  of  Richardson  county, 
Heard  below  before  Stull,  J.    Reversed. 

F.  Martin,  for  appellant. 

References:  Craig  v.  Wells,  1  Kern.  [N.  Y.]  323;  aom- 
beck  V.  Westbrook,  9  Johns.  [N.  Y.]  73;  Pinkham  v.  Pink- 
ham,  55  Neb.  729. 

C  Gillespie  and  Edwin  Falloon,  contra. 

References:   Hildreth  v,  Eliot ^  25  Mass,  296;  Martin  p. 
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Cook,  60  N.  W.  Rep.  [Mich.]  679;  Hurd  v.  Hurd,  20  N.  W. 
Rep.  [la-]  740;  Basmtt  v.  Endlong,  43  N.  W.  Rep.  [Mich.] 
984;  Richardson  v.  Palmer,  38  N.  H.  212;  Pool  v.  Blakk,  53 
111.  495;  Riiigin  v.  Love,  72  111.  553;  Bodine  v.  Arthur,  14  S. 
W.  Rep.  [Ky.]  904;  Smith  v.  Brown,  1  S.  W.  Rep.  [Tex.] 
573;  Eisley  v.  Spooner,  23  Neb.  470;  Ruptrt  v.  Pen- 
ncr,  35  Neb.  588;  McCulloch  v.  Valentine,  24  Neb.  216; 
Jackson  v.  Phillips,  57  Neb.  189;  Foxcroft  v.  Mallett, 
4  How.  [U.  S.]  370;  Trafton  v.  Uatces,  102  Mass.  533; 
Viney  v.  Abbott,  109  Mass.  300;  Wahrorth  v.  Abel,  52 
Pa.  St.  370;  Williams  v.  Snecd,  3  Ci)ldw.  [Tenn.]  533; 
Persse  v.  Persse,  7  CI.  &  Fin.  [Eng.]  279;  Stetcati  v,  Steirart, 
G  CI.  &  Fin.  [Eng.]  911;  Issitt  v.  Deicey,  47  Neb.  196;  Brii- 
tain  V.  Work,  13  Neb.  347;  Wait  v.  BaMicin,  27  N.  W.  Rep. 
[Mich.]  697;  State  t\  Davis,  96  Ind.  539;  Singer  v.  Scheible, 
10  N.  E.  Rep.  [Ind.]  616;  Spencer  v.  Robbins,  5  N.  E.  Rep^ 
[Ind.]  726;  Pinkham  v.  Pinkham,  55  Neb.  729;  Hayden  v. 
Uale,  57  Neb.  349. 

NORVAL,  J. 

This  action  was  instituted  in  the  court  below  by  Cather- 
ine Walther  to  have  adjudicated  whether  she  possessed  a 
life  estate  in  the  undivided  one-third  of  certain  portions 
of  lots  7  and  8,  in  block  58,  in  Falls  City,  and  to  recover 
the  valu,e  of  one-third  of  the  rents  of  such  real  estate.  On 
the  trial  a  decree  was  entered  in  her  favor  as  prayed,  and 
for  the  sum  of  $72  as  rents.  The  defendant  appeals.  Sub- 
sequently plaintiff  died,  and  the  cause  has  been  revived 
in  this  court  in  the  name  of  Charles  T.  Burchard,  execu- 
tor of  her  last  will  and  testament.  There  is  no  contro- 
versy over  the  facts,  and  they  may  be  briefly  summarized 
as  follows:  On  May  10,  1883,  one  J.  P.  C.  Walther,  being 
the  owner  of  the  real  estate  in  controversy,  executed  and 
delivered  to  his  granddaughter,  Julia  E.  0.  Walther, 
without  any  compensation  therefor,  a  warranty  deed  for 
the  land,  containing  this  clause:  "Said  J.  P.  C.  Walther 
reserves  possession  and  life  estate  in  the  premises  during 
his  natural  life,  and  his  son,  Charles  F.  Walther,  after 
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him,  and  to  Catherine,  wife  of  Charles  F.  Walther,  one- 
third  of  said  interest  during  her  life,  in  case  she  survives 
both  J.  P.  C.  Walther  and  C.  F.  Walther."  This  deed  was 
recorded  April  3,  1889.  The  said  J.  P.  C.  Walther,  on 
June  10,  1885,  executed  another  voluntary  conveyance 
to  the  same  property  to  his  said  granddaughter,  she  in 
the  meantime  having  married  one  Jacob  B.  Lippold.  This 
deed  stipulated  that  the  grantor,  "J.  P.  C.  Walther,  re- 
serves his  life  estate,  possession,  rents,  and  profits  during 
his  natural  life;  after  his  demise  C.  F.  Walther  shall  have 
all  the  rights  reserved  for  J.  P.  C.  Walther,  and  if  O.  F. 
Walther's  wife,  Catherine,  shall  survive  both  J.  P.  C. 
Walther  and  C.  F.  Walther,  she  shall  have  one-third  of 
the  interest  so  reserved  during  her  natural  lifetime  only." 
This  deed  was  placed  on  record  on  May  10,  1887.  The 
grantor  remained  in  the  possession  and  occupancy  of  the 
premises  from  the  date  of  the  execution  of  the  first  deed 
until  April  5, 1889.  On  said  last-named  date  the  grantee 
in  both  of  said  deeds,  with  her  husband,  executed  and 
delivered  a  quitclaim  deed  to  the  property  to  said  J.  P. 
C.  Walther,  who  on  April  8, 1889,  made  a  warranty  deed 
of  the  premises  in  controversy  te  the  defendant  herein, 
Charles  H.  Walther,  which  was  recorded  on  the  same  day. 
Charles  F.  Walther  named  in  the  two  deeds  first  above 
mentioned,  as  well  as  the  grantor,  J.  P.  C.  Walther,  died 
prior  to  the  bringing  of  this  suit,  and  it  is  asserted  that  a 
contingent  estate  in  the  property  was  vested  in  the  said 
Catherine  Walther  by  reason  of  the  provision  in  said 
deeds  already  quoted,  which  contingent  estate,  it  is 
claimed,  became  absolute  upon  the  death  of  the  said  J.  P. 
C.  and  Charles  F.  Walther. 

The  important  question  presented  is  whether  the  deeds 
executed  by  the  said  J.  P.  C.  Walther  to  his  granddaugh- 
ter conveyed  a  contingent  estate  in  the  property  to  the 
said  Catherine  Walther.  If  any  estate  passed  to  her,  it 
was  by  virtue  of  the  clauses  in  the  deeds  heretofore 
quoted.  It  will  be  observed  that  in  each  instrument  pos- 
session of  the  property,  and  a  life  estate  therein,  were  re- 
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served  in  the  grantor,  and  also  there  was  a  reservation, 
or  exception,  in  favor  of  Catherine  Walther  of  "one- 
third  of  said  interest  during  her  life,  in  case  she  survives 
both  J.  P.  C.  Walther  and  C.  F.  Walther."  This  provision 
created  no  present  estate  in  Catherine  Walther,  which 
proposition  no  one  will  dispute.  Neither  was  a  contin- 
gent interest  in  the  property  conveyed  to  her.  She  was 
not  a  party  to  either  deed,  but  .was  an  entire  stranger 
thereto.  J.  P.  C.  Walther  was  the  sole  grantor,  and  his 
granddaughter,  Julia,  was  the  only  grantee.  A  reserva- 
tion in  a  deed  must  be  to  the  grantor,  or  to  one  of  them, 
where  there  are  two  or  more,  but  an  estate  cannot  be  cre- 
ated in  a  stranger  to  a  deed  by  a  reservation  or  recital 
therein.  (9  Am.  &  Eng.  Ency.  Law  [2d  ed.]  142;  Whit- 
lock's  Case,  8  Coke  [Eng.]  71;  Hall  v.  Hall,  66  Miss.  35; 
OouM  r.  Hoicv,  131  111.  496.)  But  if  the  clause  in  each  deed 
should  be  construed  as  an  exception,  and  not  as  a  reser- 
vation, plaintiff  would  be  in  no  better  situation,  for  an 
exception  in  a  deed  is  nothing  more  than  a  qualification, 
by  which  some  part  of  the  estate  is  not  conveyed,  which 
would  have  passed  to  the  grantee  but  for  the  exception. 
{Case  V.  Haiijhi,  3  Wend.  [N.  Y.]  635;  Biles  v.  Taconuiy  0. 
&  O.  H,  li,  Co.y  5  Wash.  511.)  "Exceptions  and  reserva- 
tions are  created  by  and  for  the  benefit  of  a  grantor  or  his 
heirs  and  not  for  a  stranger."  (6  Am.  &  Eng.  Ency.  Law 
[2d  ed.]  515,  and  cases  there  cited.)  The  cases  cited  in 
brief  of  counsel  for  plaintiff  are  not  in  conflict  with  what 
we  have  stated  the  rule  to  be.  We  will  briefly  refer  to 
the  leading  authorities  called  to  our  attention. 

In  Hurd  r.  Hiird,  20  N.  W.  Rep.  [la.]  740,  a  reservation 
in  the  deed  of  a  grantor  of  "a  life  estate  from  year  to 
year"  during  the  natural  life  of  herself  and  husband  was 
held  to  be  a  reservation  of  an  estate  continuing  during 
their  joint  lives.  That  was  a  contest  between  the  grantor 
and  grantee.  It  is  an  authority  for  the  position  that  a 
contingent  life  estate  vested  in  the  husband  of  the 
grantor. 

In  Bassett  v,  Bndlong,  43  N.  W.  Rep.  [Mich.]  984,  a  hus- 
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band  quitclaimed  his  farm  to  his  wife,  with  a  reservation 
that  no  conveyance  should  be  made  by  her  without  his 
written  consent,  or  his  joining,  and  that  the  title  should 
revert  to  the  husband  on  the  death  of  the  wife.  It  was 
held,  from  the  face  of  the  deed  and  surrounding  circum- 
stances, that  the  effect  of  the  reservation  was  to  leave  the 
title  to  the  survivor. 

The  decision  upon  which  most  reliance  is  placed  by 
the  plaintiff  is  Martin  v.  Cook,  60  N.  W.  Eep.  [Mich.] 
679,  There  the  clause  was  inserted  in  the  deed  made 
by  William  H.  Martin,  reserving  to  the  grantor  and 
his  daughter  named  an  estate  for  the  lives  of  both 
in  the  property.  The  clause  was  held  as  constitut- 
ing an  exception  to  the  gTant  in  the  deed;  in  other 
words,  that  the  fee  passed  to  the  grantee  by  the  deed 
subject  to  an  estate  for  the  lives  of  both  the  grantee 
and  his  daughter.  But  the  court  did  not  decide  in 
that  case  that  the  deed  passed  to  the  daughter  a  con- 
tingent life  estate  in  the  property  and  that  the  same  be- 
came absolute  on  the  death  of  the  father.  The  quantum 
of  the  estate  which  passed  to  the  grantee  was  deter- 
mined. McGrath,  C.  J.,  in  delivering  the  opinion  of  the 
court,  observed :  "The  language  here  used  must,  we  think, 
be  treated  as  excepting  from  the  grant  the  use  and  enjoy- 
ment of  the  land  conveyed  during  the  lives  of  both  father 
and  daughter,  as  effectually  as  though  that  reservation 
had  been  for  a  fixed  term  of  years,  extending  beyond  the 
life  of  the  father,  and  at  the  death  of  the  father,  the  right 
to  that  use  for  the  unexpired  portion  of  the  period  must 
be  held  to  have  descended  to  the  heirs  of  William  H.  Mar- 
tin. This  construction  gives  to  the  grantee  the  estate 
which  both  parties  to  the  instrument  evidently  intended 
that  he  should  take.  It  does  not  appear  from  the  record 
that  petitioner  is  the  sole  heir.  The  record  will  therefore 
be  remanded,  with  directions  to  set  aside  the  order  here- 
tofore entered,  for  the  proper  determining  that  question, 
and  the  entry  of  an  order,  after  such  hearing,  in  accord- 
ance with  this  opinion."    It  is  clear  from  the  language 
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quoted  that  the  daughter  acquired  no  life  estate  by  virtue 
of  the  reservation  in  the  deed,  but  that  as  an  heir  of  the 
grantor,  on  his  death,  she  took  an  interest  in  the  estate 
excepted  from  the  grant.  Applying  the  principle  under- 
lying this  decision  to  the  case  at  bar,  plaintlflE  is  not  enti- 
tled to  recovery.  J.  P.  C.  Walther  conveyed  to  his  grand- 
daughter by  the  two  deeds  the  fee  subject  to  the  estate 
for  the  lives  of  the  grantor  and  Charles  F.  Walther  and 
Catherine  Walther,  which  estate  was  expressly  excepted 
and  reserved  from  the  grant.  But  as  Charles  F.  and  Cath- 
erine Walther  were  strangers  to  the  conveyance,  the 
reservation  in  their  favor  was  void,  and  no  estate,  con- 
tingent or  otherwise,  passed  to  them,  but  the  estate  ex- 
cepted from  the  grant  remained  in  the  grantor,  J.  P.  C. 
Walther,  and  when  his  granddaughter  reconveyed  the 
property  to  him,  he  became  vested  with  the  entire  estate 
or  title,  and  the  same  passed  to  the  defendant  by  the  deed 
from  J.  P.  C.  Walther  to  him.  It  follows,  from  the  con- 
struction we  have  given  the  clauses  contained  in  the  deeds 
under  which  Catherine  Walther  claims,  the  decree  should 
be  reversed  and  the  cause  remanded. 


Reversed  and  remanded. 


Isaac  Chapel  v.  Franklin  County. 

Filed  May  3, 1899.    No.  8884. 

1.  Beview:  Insufficiency  of  Petition:  Habitless  Error.    Where  a 

petition  fails  to  state  a  cause  of  action  and  a  trial  results  in  a 
verdict  and  judgment  in  favor  of  the  defendant,  no  error  com- 
mitted by  the  court  in  submitting  the  issues  to  the  jury  will 
warrant  a  reversal. 

2.  Payment  of  Excessive  Taxes:  Recovery.    One  who  has  paid  per- 

sonal taxes  under  protest  cannot  maintain  an  action  to  recover 
back  the  money  so  paid  on  the  ground  that  the  levy  was  made 
upon  an  excessive  assessment. 

3.  Taxation:  Equalization:  Rbs  Judicata.    Where  a  party  complain- 
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ing  of  an  excessive  assessment  presents  his  grievance  to  the 
county  board  of  equalization,  he  is  conclusively  bound  by  the 
order  of  such  board  fixing  the  value  of  his  property  for  the 
purposes  of  taxation,  unless  he  secures  a  reversal  or  modificcvtion 
of  such  order  by  the  district  court. 

EimoR  from  the  district  court  of  Franklin  county. 
Tried  below  before  Beall,  J.    Afpnned. 

E.  A,  Fletcher,  for  plaintiff  in  error. 
0.  T.  Patterson,  contra. 

Sullivan,  J. 

This  action  was  brought  by  Isaac  Chapel  to  recover 
from  Franklin  county  the  sum  of  |103.30  paid  under  pro- 
test in  satisfaction  of  personal  taxes  which  he  claims 
were  improperly  charged  against  him  for  the  year  1893. 
The  question  in  controversy  at  the  trial  was  the  correct- 
ness of  the  plaintiff's  assessment  as  modified  by  the 
county  board  of  equalization.  The  jury  found  in  favor  of 
the  defendant,  and  judgment  was  rendered  on  the  verdict. 
The  judgment  is  right  and  must  be  affirmed,  regardless  of 
any  errors  that  may  have  intervened  at  the  trial.  The  pe- 
tition does  not  state  a  cause  of  action,  and  the  evidence 
affirmatively  shows  that  Ohapel  has  no  valid  claim 
against  the  county.  The  petition  was  not  framed  on  the 
theory  that  the  tax  in  question  was  levied  upon  property 
not  subject  to  taxation,  or  that  there  had  been  a  double 
assessment,  or  that  the  levy  was  made  for  an  illegal  or  un- 
authorized purpose,  but  upon  the  assumption  that  the  as- 
sessment was  excessive  and  unjust.  The  record,  which  is 
in  a  most  unsatisfactory  condition,  does  not  show  the  val- 
uation of  Chapel's  personalty  as  fixed  by  the  assessor,  but 
it  does  show  that  upon  due  notice,  and  after  a  full  hearing, 
the  assessment  was  increased  by  the  board  of  equalization 
for  Turkey  Creek  Township.  It  also  shows  that  Chapel, 
being  dissatisfied  with  the  action  of  the  town  board,  pre- 
sented his  grievance  to  the  county  board  of  equalization, 
39 
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where  a  hearing  was  had  and  an  order  made  reducing  th€ 
assessment  from  ?1,718  to  Jl,546.  This  order,  never  hav- 
ing been  reversed,  vacated,  or  modified,  fixed  conclusively 
the  value  of  plaintiff's  personal  estate  for  the  purposes 
of  taxation.  Being  a  judicial  order,  it  might  have  been 
reviewed  in  the  district  court,  but  it  is  not  subject  to  col- 
lateral attack.  {Sioux  City  &  P.  R.  Co.  v.  Washington 
County,  3  Neb.  30;  McGee  v.  State,  32  Neb.  149.)  The  pre- 
cise question  presented  for  decision  in  this  case  was  tried 
and  determined  by  the  county  board  of  equalization,  and 
the  plaintiff,  having  chosen  to  abide  by  that  decision,  can- 
not now  maintain  an  original  action  on  the  theory  that 
the  controversy  was  not  correctly  adjudicated.  The  order 
of  the  supervisors  of  Franklin  county  indisputably  es- 
tablished the  correctness  of  the  plaintiff's  assessment 
The  judgment  is 

Affirmbd. 


Christopher  C.  Demary,  appellant,  v.  Jens  A.  Carl- 
son   ET    AL.,    OOITNTY    COMMISSIONERS    OP    HOWARD 

County,  appellees. 

Filed  Mat  3, 1899.    No.  8845. 

1.  Section-Line  Roads.    By  section  46,  chapter  78,  Compiled  Statntee 

1897,  aU  section  lines  are  declared  to  be  public  roads,  and  the 
county  board  of  each  county,  acting  within  its  jurisdiction,  may, 
whenever  the  public  g-ood  requires  it,  open  such  roads  to  travel 
and  cause  obstructions  thereon  to  be  removed. 

2.  Conflicting  Evidence:   Review.    A  finding   of   the   district   court 

upon  conflicting  evidence  will  not  be  disturbed  unless  clearly 
wrong. 

Appeal  from  the  district  court  of  Howard  county. 
Heard  below  before  Kendall,  J.    Affirmed. 

Bell  d  Robinson,  for  appellant. 

Frank  J.  Taylor  and  J.  N.  Paul,  contra. 
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Sullivan,  J. 

In  1874  Mr.  Tyler  acquired  a  preemptive  title  to  the 
south  half  of  the  southwest  quarter  and  the  southwest 
quarter  of  the  southeast  quarter  of  section  8,  township 
13  north,  range  9  west  of  the  sixth  principal  meridian, 
in  Howard  county.  The  government  survey  of  the  sec- 
tion was  made  in  1867.  In  1876  Robert  Harvey,  county 
surveyor,  re-established  the  quarter  comer  on  the  south- 
em  boundary  of  the  section,  and  in  doing  so  followed  the 
directions  indicated  in  the  field-notes  of  the  government 
survey.  This  resulted  in  locating  the  corner  about  six 
rods  north  of  a  direct  line  between  the  southeast  and 
southwest  corners  of  the  section.  In  1877  Tyler  trans- 
ferred his  pre-emption  to  Christopher  C.  Demary,  who  has 
ever  since  occupied  the  premises  as  a  family  homestead. 
In  the  spring  of  1885  Demary  employed  Thompson  Mc- 
Nabb,  the  then  county  surveyor,  to  run  the  south  line  of 
section  8  with  the  view  of  establishing  thereon  a  public 
road.  McNabb,  instead  of  following  the  government  field- 
notes,  found  the  government  comers  of  the  section  and 
ran  a  straight  line  between  them.  On  this  survey  the 
road,  without  any  affirmative  action  on  the  part  of  the 
public  authorities,  was  opened  for  travel,  and  along  its 
northern  line  Demary  planted  trees  and  set  out  an  Osage 
orange  hedge.  In  1894  the  appellees,  having  conceded 
jurisdiction  in  such  matters,  were  proceeding  to  open  a 
road  along  the  line  of  the  Harvey  survey,  when  api)ellant 
brought  this  action  against  them  to  obtain  a  perpetual 
injunction.  The  issues  joined  were  tried  to  the  court  and 
a  judgment  rendered  in  favor  of  the  defendants.  The 
plaintiff  brings  the  record  here  for  review  by  appeal. 

There  is  no  question  of  estoppel  raised  by  the  pleadings, 
and,  since  the  county  board  had  undoubted  authority  to 
open  all  section  lines  for  use  as  public  roads,  the  only 
question  in  controversy  is  the  true  location  of  the  south 
line  of  section  8.  The  finding  of  the  trial  court  in  favor 
of  the  defendants  is  sustained  by  sufficient  evidence  and 
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cannot  be  disturbed.  We  come  reluctantly  to  this  con- 
clusion, because  we  are  impressed  with  the  strong  nat- 
ural equity  of  plaintiff's  case.  Owing  to  circumstances 
which  it  is  n^dless  to  detail,  the  effect  of  the  judgment 
is  to  enable  Howard  county  to  appropriate  a  valuable 
strip  of  Demary's  land  for  public  use  without  any  com- 
pensation whatever.  This  is  unfortunate,  but  it  is  una- 
voidable. A  court  of  equity  administers  relief  only  in 
conformity  with  settled  principles.  It  cannot  interfere 
in  every  case  where  injustice  has  been  done  or  is  threat- 
ened. The  chancellor's  conscience  is  not  the  law  of  the 
land.    The  judgment  is 

Affirmed. 

Harrison,  C.  J.,  not  sitting. 


5g  5^1      C5HICAG0,  Burlington  &  Quincy  Railroad  Company, 

■»_3^|  APPELLEE,  V.  FiRST  NATIONAL  BaNK  OF  OMAHA,  AP- 

PELLANT. 

Filed  Mat  3, 1899.    No.  8840. 

1.  Trial  Without  Jury:  Evidence:  Review.    Where  a  cause  was  tried 

to  the  court  without  a  jury,  It  will  be  presumed  that  only  com- 
petent evidence  was  considered  in  reaching  a  conclusion. 

2.  Conflicting  Evidence:  Review.    Where  the  evidence  is  equivocal 

or  fairly  conflicting,  the  findings  of  the  trial  court  are  conclusive. 

3.  Trusts:  Purchase  of  Land:  Title.    Where  one  person  buys  land 

in  his  own  name,  but  with  the  money,  and  for  the  use,  of  an- 
other, the  latter  is  the  equitable  owner  of  the  property  and  the 
former  holds  the  title  in  trust. 

4, :  Statute  of  Fbauds:  Parol  Evidence.    A  resulting  trust 

is  not  within  the  statute  of  frauds,  and  parol  testimony  is 
admissible  to  prove  the  purchase  for,  and  payment  of  the  con- 
sideration by,  the  beneficiary,  even  though  the  deed  recites  that 
the  consideration  was  paid  by  the  grantee.- 

5.  Lien  of  Attachment.  An  attachment  or  judgment  lien  on  land 
binds  only  the  actual  interest  of  the  attachment  or  judgment 
debtor  therein. 
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Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Powell,  J.    Affirmed. 

Winfield  8.  Straton,  for  appellant 

Oreene  d  BrecJcenridge,  contra. 

•  Sullivan,  i. 

December  14, 1892,  the  appellant  commenced  an  action 
in  the  district  court  of  Douglas  county  against  Turiington 
W.  Harvey  to  recover  the  sum  of  $4,655  alleged  to  be  due 
it  on  his  contract  of  guaranty.  On  the  same  day  it  sued 
out  a  writ  of  attachment,  which  was  by  its  direction  lev- 
ied upon  the  land  in  controversy  as  the  property  of  Har- 
vey. The  legal  title  to  the  land  stood  in  the  name  of  Tur- 
lington W.  Harvey,  but  on  the  28th  of  said  month,  by 
quitclaim  deed,  Harvey  and  wife  conveyed  the  land  to  the 
T.  W.  Harvey  Lumber  Company.  Two  days  afterward 
this  deed  was  recorded.  On  the  trial  of  the  case  of  the 
bank  against  Harvey  the  court  found  in  favor  of  the 
plaintiff  therein  and  rendered  a  judgment  against  him 
for  15,537.50  and  costs,  and  ordered  the  sherill  to  pro- 
ceed as  upon  execution  to  advertise  and  sell  so  much  of 
the  attached  property  as  should  be  necessary  to  satisfy 
said  judgment  and  costs.  This  he  was  about  to  do  when 
this  action  was  commenced  by  the  appellee,  and  an  in- 
junction issued  to  restrain  the  bank  from  taking  further 
steps  in  the  attachment  proceeding. 

The  T.  W.  Harvey  Lumber  Company  was  incorporated 
in  1883  under  the  laws  of  the  state  of  Illinois  with  a 
paid-up  capital  of  one  million  dollars.  T.  W.  Harvey 
owned  a  controlling  interest  in  the  corporation  and  was 
its  president.  There  were  seven  stockholders  in  the  con- 
cern and  its  main  office  was  in  Chicago.  In  the  fall  of 
1885  it  contemplated  establishing  a  branch  of  its  business 
at  Omaha,  and  on  October  3  of  that  year  a  lot  was  pur- 
chased at  Gibson,  a  suburb  of  Omaha  on  the  line  of  the 
plaintiff's  railway.    The  title  to  this  lot  was  taken  in  the 
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name  of  Turlington  W.  Harv^ey  for  the  purpose,  as  he 
says,  of  preventing  competing  lumber  companies  learn- 
ing that  the  T.  W.  Harvey  Lumber  Company  intended  to 
establish  a  yard  at  Omaha.  In  June,  1886,  the  yard  was 
opened  and  July  31,  following,  Harvey  and  wife  conveyed 
the  lot  mentioned  to  the  lumber  company.  This  lot  was 
found  to  be  insufficient  for  the  needs  of  the  lumber  com- 
pany, and  Charles  A.  Harvey,  a  son  of  T.  W.  Harvey,  who 
was  the  manager  of  the  Omaha  branch,  negotiated  with 
Henning  Henningsen  for  the  purchase  of  ten  acres  of 
land  adjoining  the  land  already  owned.  For  some  time 
before  these  negotiations  were  begun  the  lumber  com- 
pany had  used  a  portion  of  the  Henningsen  tract  for  its 
purpos(»s.  The  land  was  bought  and,  March  18,  1887,  at 
T.  W.  Harvey's  suggestion,  a  deed  was  executed  in  which 
be  was  named  a^^  grantee.  The  purchase  price  was  f  10,- 
000,  of  which  $5,000  was  paid  to  Henningsen  by  a  check 
of  the  T.  W.  Harvey  Lumber  Company  on  its  Omaha 
bank.  The  balance  was  evidenced  by  five  notes  of  $1,000 
each,  due  one,  two,  three,  four,  and  five  years  after  date, 
respectively,  signed  by  T.  W.  Harvey  and  secured  by  a 
mortgage  on  the  tract.  The  check  for  the  cash  payment 
was  issued  March  25,  1887,  and  on  the  same  day  the  T. 
W.  Harvey  Lumber  Company,  through  the  First  National 
Bank  of  Omaha,  by  a  sight  draft,  drew  on  T.  W.  Harvey, 
who  was  then  in  Chicago,  for  $5,000.  There  is  evidence 
to  the  effect  that  this  draft  was  paid  by  the  Chicago  office 
of  the  T.  AV.  Harvey  Lumber  Company.  The  Omaha  of- 
fice, however,  charged  T.  W.  Harvey's  personal  account 
with  the  check  and  credited  it  with  the  draft.  Mr. 
Henningsen  was  erecting  some  buildings  in  Omaha, 
and  an  arrangement  was  entered  into  whereby  he 
agreed  to  take  lumber  from  the  T.  W.  Harvey  Lum- 
ber Company  and  credit  the  same  on  the  notes  given 
in  settlement  of  the  balance  due  for  the  land.  From  Sep- 
tember 14, 1887,  to  September  11, 1888,  he  purchased  lum- 
ber to  the  amount  of  $3,778.08  and  June  11,  1890,  an  ad- 
ditional small  bill  for  $8.    These  amounts  were  credited 
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on  the  notes  in  the  order  of  their  maturity,  and  the  three 
notes  fully  paid  were  turned  over  to  the  lumber  company. 
The  other  two  notes  were  deposited  by  Mr.  Henningsen 
with  the  First  National  Bank  of  Omaha  as  collateral  to 
a  loan  he  had  made  at  that  bank.    These  notes  were  paid 
in  March,  1891,  checks  for  the  purpose  being  sent  by  the 
Chicago  ofl5ce  of  the  lumber  company.    The  checks  were 
those  of  T.  W.  Harvey,  but  he  testified  that  the  Chicago 
oflBce  of  the  lumber  company  furnished  the  funds.    The 
tract  was  assessed  in  the  name  of  T.  W.  Harvey,  and  re- 
ceipts for  taxes  paid  thereon  were  issued  in  his  name,  but 
he  testified  that  the  taxes  were  in  fact  paid  by  the  T.  W. 
Harvey  Lumber  Company.    The  tract  was  used  and  oc- 
cupied to  some  extent  by  the  lumber  company  for  its 
yards,  but  Mr.  Harvey  received  no  rent;  neither  did  he 
claim  nor  exercise  any  rights  of  personal  ownership  over 
the  land.     In  the  spring  of  1890  the  lumber  company 
closed  out  its  yards  at  Gibson  and  began  to  negotiate 
for  a  sale  of  its  real  estate.    The  negotiations  did  not  take 
definite  form  until  December,  1892,  whe'n  terms  were 
about  agreed  upon  with  plaintiff  to  purchase  all  the  land 
the  lumber  company  had  formerly  occupied  at  Gibson, 
.  including  the  tract  in  question.    It  was  then  discovered 
that  the  title  to  the  Henningsen  tract  was  in  Turlington 
W.  Harvey.    When  this  was  called  to  his  mind  he  said 
he  had  supposed  that  the  title  was  in  the  T.  W.  Harvey 
Lumber  Company  and  did  not  recall  that  the  title  was  in 
his  name  until  the  lapd  was  attached.    He  says  that  he 
then  made  the  conveyance  of  December  28,  1892,  to  cor- 
rect an  oversight  and  put  the  title  in  the  real  owner. 
Before  the  sale  was  consummated  plaintiff  instructed  its 
counsel  to  investigate  the  title  to  the  land.    He  did  so 
and  discovered  the  attachment  on  the  Henningsen  tract 
as  above  set  forth.    He  called  upon  defendant's  counsel 
and  sought  to  persuade  him  to  release  the  attachment. 
This   was   refused,  and  plaintiff  then  secured  a  bond, 
signed  by  T.  W.  Harvey,  to  save  it  harmless  from  the  at- 
tachment.   Soon  thereafter  plaintiff  issued  its  voucher 
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for  the  purchase  price  and  April  20,  1893,  received  from 
the  T.  W.  Harvey  Lumber  Company  its  deed  for  the  tract 
purchased.  On  the  trial  of  the  cause  the  court  found  in 
favor  of  the  plaintiff,  and  the  defendant,  feeling  ag- 
grieved, brings  the  case  to  this  court  by  appeal.  The 
questions  involved  are  almost  wholly  of  fact,  the  princi- 
pal one  being  whether  the  findings  are  supported  by 
sufl5cient  evidence.  The  defendant  has  much  to  say  re- 
garding the  competency  of  the  evidence;  and  much  of  the 
evidence  is  incompetent,  but  the  trial  having  been  to  the 
court,  we  presume  that  only  the  competent  evidence  was 
considered.  This  being  so,  is  there  sufficient  competent 
evidence  to  support  the  decree  of  the  court?  We  think 
there  is. 

Much  stress  is  placed  by  defendant  on  the  apparent 
variance  between  the  testimony  of  the  several  witnesses 
of  plaintiff  and  the  books  of  account  of  the  Omaha  office 
of  the  lumber  company.  It  is  clear  that  the  books  intro- 
duced disclose  only  a  portion  of  the  transaction.  The 
books  do  not  purport  to  show  what  was  paid  out  by  the 
main  office  in  Chicago.  The  witnesses,  in  their  testimony, 
stated  that  certain  payments  were  made  by  that  office, 
and  this  testimony  being  uncontroverted  must  be  taken 
as  true.  The  same  may  be  said  of  the  contention  of  de- 
fendant regarding  the  fact  that  the  taxes  were  assessed 
in  the  name  of  T.  W.  Harvey  and  that  the  receipts  for 
taxes  paid  were  issued  in  his  name.  Mr.  Miller,  a  clerk 
from  the  treasurer's  office,  testified  that  tax  receipts  were 
always  issued  to  the  person  in  whose  name  the  property 
was  assessed,  without  any  reference  to  the  person  paying, 
unless  a  special  request  was  made  that  the  receipt  be 
issued  differently.  Mr.  Harvey  testified  that  the  taxes 
were  paid  by  the  lumber  company.  From  all  the  facts 
and  circumstances  detailed  we  think  the  trial  court  wa^ 
justified  in  finding  that  a  trust  resulted  in  favor  of  the 
lumber  company.  In  classifying  trusts  Lord  Hardwicke, 
in  Lloyd  v.  SpiUct,  2  Atk.  [Eng.]  148,  lays  down  the  rule 
as  to  one  class  of  resulting  trusts  as  follows:    Where  an 
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estate  is  purchased  in  the  name  of  one  person,  but  the 
money  or  consideration  is  given  by  another,  a  trust  in  the 
estate  results  to  him  who    gave  the  money  or  considera- 
tion.   2  Pomeroy,  Equity  Jurisprudence  [2d  ed.],  section 
1037,  says:  "In  pursuance  of  the  ancient  equitable  prin- 
ciple that  a  beneficial  estate  follows  consideration  and 
attaches  to  the  party  from  whom  the  consideration  comes, 
the  doctrine  is  settled  in  England,  and  in  a  great  majority 
of  the  American  states,  that  where  property  is  purchased 
and  the  conveyance  of  the  legal  title  is  taken  in  the  name 
of  one  person.  A,  while  the  purchase  price  is  paid  by  an- 
other person,  B,  a  trust  at  once  results  in  favor  of  the 
party  who  pays  the  price,  and  the  holder  of  the  legal  title 
becomes  a  trustee  for  him."    To  the  same  effect  is  10  Am. 
&  Eng.  Ency.  Law  [1st  ed.]  5,  and  cases  cited.    The  con- 
sideration having  been  paid  by  the  T.  W.  Harvey  Lumber 
(company,  it  was  the  beneficial  owner  of  the  property.     • 
The  appellant,  however,  complains  because  parol  tes- 
timony was  admitted  to  prove  that  a  trust  resulted  in 
favor  of  the  lumber  company,  and  asserts  that  the  trans- 
action, being  one  concerning  real  estate,  is  within  the 
statute  of  frauds,  and  that,  therefore,  parol  testimony 
was  inadmissible  to  vary  the  terms  of  the  deed,  or  to  show 
the  circumstances  surrounding  the  transaction.    In  this 
contention  of  counsel  we  cannot  concur.    Resulting  trusts 
arise  by  operation  of  law,  and  are  expressly  excepted 
from  the  operation  of  the  statute.     (Compiled  Statutes 
1895,  ch.  32,  sec.  4.)     From  their  very  nature  resulting 
trusts  are  not  within  the  statute  of  frauds.     {Cliamplm 
V.  ChampUn,  136  111,  309;  10  Am.  &  Eng.  Ency.  Law  [1st 
ed.]  25.)  "The  real  facts  as  to  the  payment  of  the  money 
by  a  third  person  may  be  proved  by  parol,  even  though 
the  deed  recites  that  the  consideration  was  paid  by  the 
person  named  as  grantee  therein."     (2  Jones,  Evidence 
sec.  425;  Blodyctt  v.  Hiklreth,  103  Mass.  484;  Deck  v.  TahUr, 
41  W.  Va.  332;  ^S^dl  v.  Kecse,  5  Tex.  23;  Stnith  t?.  Eckfoj^d, 
18  S.  W.  Rep.  [Tex.]  210;  Depcystcr  v.  Gould,  2  Green  Ch. 
[N.  J.]  474;  Burden  v.  Sheridan,  36  la.  125;  lAvennore  t?. 
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AM  rich,  5  Cush.  [Mass.]  431.)  Where  the  trust  does  not 
appear  on  the  face  of  the  deed  or  other  instiiiment  of 
transfer,  a  resort  to  parol  evidence  is  indispensable.  (2 
Pomeroy,  Equity  Jurisprudence  [2d  ed.]  sec.  1040.)  It 
having  been  shown  that  T.  W.  Harvey  had  no  interest  in 
the  land,  it  was  not  subject  to  the  defendant's  attachment. 
(2  Freeman,  Judgments  [4th  ed.]  sec.  357;  Roberts  v.  Itob- 
inson,  49  Neb.  717;  Uays  v.  Rvgcr,  102  Ind.  524.) 

The  decree  of  the  district  court  is  right  and  must  be 


Affibmed. 


Jackson  Bradley  v.  Augustus  B.  Slater. 

,  1^  ^  Filed  Mat  3, 1899.    No.  9977. 

lUal 

«2  2ral  ^*  Opening  Judgments:  Jurisdiction  of  Courts.  A  court  of  general 
jurisdiction  possesses  inherent  power  to  vacate  or  modify  its 
own  judgments  at  any  time  during  the  term  at  which  they  are 
pronounced. 

2. :    .    Such   power   exists   entirely   independent   of   any 

statute.  It  is  derived  from  the  common  law,  and  the  provision 
of  the  Code  of  Civil  Procedure  relating  to  new  trials  does  not 
assume  to  abridge  it.  Section  314  of  said  Code  does  not  deal 
with  the  power  of  the  court  but  with  the  rights  of  the  parties. 

3.  :  Form  of  Application.  A  defendant  against  whom  judg- 
ment has  been  rendered  by  default  may  during  the  term,  and 
after  the  expiration  of  three  days  from  the  date  of  the  judg- 
ment, ask  the  court,  as  a  matter  of  judicial  grace  and  in  fur- 
therance of  justice,  to  grant  him  a  new  trial;  and  the  court  may 
comply  with  his  request  regardless  of  the  form  in  which  it  is 
presented. 

4.  :  .    If  the  application  in  such  case  be  in  the  form  of  an 

ordinary'  motion  for  a  new  trial,  it  will  be  presumed  that  the 
court  in  sustaJning  it  acted  within  its  authority,  and  not  in  vio- 
lation of  law;  that  it  rightfully  exerted  its  inherent  jurisdiction, 
and  not  that  it  erroneously  assumed  to  grant  the  motion  as  a 
demandable  right. 

Beiiearing  of  case  reported  in  55  Neb.  334.    Affif-med. 
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Warren  Switzler,  for  plaintiff  in  en^or. 
Diiffic  d  Tan  Dtisen,  contra. 

Sullivan,  J. 

At  a  former  term  the  judgment  of  the  district  court 
was  affirmed.  (Braillcy  v.  Slater,  55  Neb.  334,  75  N.  W. 
Rep.  826.)  A  rehearing  was  afterward  allowed  and  the 
cause  has  been  again  argued  and  submitted.  Of  the 
points  discussed  on  the  re-argument  it  will  be  necessary 
to  consider  only  the  authority  of  the  court  to  grant  Slat- 
er's motion  for  a  new  trial  filed  more  than  three  days 
after  the  rendition  of  the  judgment  against  him.  A  re- 
examination of  this  question  has  satisfied  us  that  the  con- 
clusion announced  in  the  former  opinion  is  correct,  and 
we  adhere  to  it.  Courts  of  general  jurisdiction  possess  in- 
herent power  to  vacate  and  modify  their  own  judgments 
at  any  time  during  the  term  at  which  they  were  pro- 
nounced. This  power  exists  entirely  independent  of  any 
statute.  It  is  derived  from  the  common  law,  and  the  pro- 
visions of  the  Code  of  Civil  Procedure  relating  to  new 
trials  do  not  assume  to  abolish  or  abridge  it  Section 
314  of  the  Code  does  not  deal  with  the  power  of  the  court, 
but  with  the  rights  of  the  litigant.  It  declares  that  a  ver- 
dict or  decision  shall  be  vacated  and  a  new  trial  granted, 
on  the  application  of  the  party  aggrieved,  for  certain 
enumerated  reasons.  If  any  one  of  these  reasons  exists 
and  the  party  complaining  makes  his  application  in  writ- 
.  ing  within  the  time  fixed  by  the  statute,  the  court  has  no 
discretion  in  the  matter;  the  motion  must  be  sustained. 
But  if  such  motion  be  presented  out  of  time,  it  is  not  en- 
titled to  be  considered  and  may  be  stricken  fi'om  the  files. 
To  oveiTule  it  is  not  eiTor.  Such  is  the  effect  of  the  decis- 
ions cited  by  counsel  for  Bradley.  {Wells  v,  Preston,  3  Neb. 
444;  Fox  v.Meacham,  6  Neb.  530;  Dans  v.  State,  31  Neb.  240; 
McDonald  v.  McAllister,  32  Neb.  514;  Gage  v.  Bloomington 
Toum  Co.y  37  Neb.  699;  State  v.  Holmes,  38  Neb.  355;  Brotm 
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r.  Ritncr,  41  Nob.  52.)  These  cases  are  not  oppased  to  the 
doctrine  of  this  case.  One  may  ask  as  a  matter  of  judicial 
grace  what  he  cannot  demand  as  a  legal  right  While 
Slater  had  by  his  laches  forfeited  his  statutory  right  to 
move  for  a  new  trial,  it  was  yet  entirely  proper  for  him  to 
request  a  vacation  of  the  judgment  and  a  retrial  of  the 
cause;  and  the  court  had  undoubted  right,  in  the  exercise 
of  its  discretion  and  in  furtherance  of  justice,  to  grant 
such  request.  The  form  of  the  application  w^as  of  no  con- 
sequence. It  was  competent  for  the  court  to  grant  it  re- 
gardless of  the  form  in  which  it  was  made.  But  it  is  said 
the  motion  was  an  attempt  to  assert  a  statutory  right,  and 
that  the  order  sustaining  it  was  the  result  of  a  mistaken 
effort  to  exert  a  statutory  power.  This  does  not  appear, 
either  directly  or  by  inference.  The  presumption  is  that 
the  court  acted  within  the  limits  of  its  authority  and 
dealt  with  the  application  as  an  appeal  to  its  inherent 
jurisdiction.  Ilad  the  motion  been  filed  within  the  time 
fixed  by  the  statute  it  would  have  been  entitled,  of  course, 
to  consideration  as  a  statutory  motion.  The  presumption 
then  would  be  that  the  court  so  considered  it,  and  that 
there  was  no  exertion  of  common-law  power.  It  seems 
to  us  entirely  clear  that  the  district  court  being  possessed 
of  ample  authority  to  vacate  the  judgment,  its  order  in 
the  premises  was  regular  and  valid,  although  made  in 
response  to  an  application  in  the  form  of  an  ordinary  mo- 
tion for  a  new  trial.  Cases  indirectly  supporting  the  con- 
clusion reached  are:  Fox  r.  Mcacham,  6  Neb.  530;  William'^ 
V,  St.  Louis  Circuit  Court,  5  Mo.  254.  The  judgment  will 
stand 

Affirmed. 
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Richard  Blaco  et  al.  v.  State  of  Nebraska  et  al. 

Filed  May  3, 1899.    No.  10461. 

1.  Official  Bonds:  Sureties:   Estoppel.    When  sureties,  for  the  pur- 

pose of  enabling  their  principal  to  assume  the  duties,  and  enjoy 
the  emoluments,  of  an  office  to  which  he  has  been  appointed, 
execute  an  official  bond  containing  a  recital  that  the  appoint- 
ment has  been  duly  made,  they  will  not  be  permitted  afterwards, 
when  sued  on  such  bond,  to  deny  the  validity  of  the  act  creating 
the  office. 

2.  :  :  .  In  such  case  the  law  authorizing  the  ap- 
pointment to  be  made  is  constructively  incorporated  into  the 
bond  and  its  validity  affirmed  by  the  obligors. 

3.  Inspector  of  Oils:   Duties.     Under   the  provisions   of  chapter  64, 

article  2,  Compiled  Statutes,  1887,  it  is  the  duty  of  the  inspector 
of  oils  and  his  deputies  to  inspect  every  oil  which  is  a  product 
of  petroleum  and  which  is  intended  by  the  owner  to  be  put  upon 
the  market  and  sold  for  illuminating  purposes. 

4.  Inspection  of  Oils:  Gasoline.    The  act  providing  for  the  inspection 

of  oils  recognizes  gasoline  as  a  product  of  petroleum  and  con- 
templates its  inspection  when  kept  for  sale  as  an  illuminant. 

5.  :  .    The  fact  that  no  grade  or  quality  of  gasoline  will 

bear  the  statutory  teat  does  not  exempt  such  oil  from  inspection, 
if  the  owner  intends  to  oifer  it  for  sale  as  an  illuminant. 

6.  :  Construction  of  Statute.    The  design  of  the  law  providing 


for  the  inspection  of  oils  was  not  merely  to  prescribe  a  test  for 
those  products  of  petroleum  which  might  or  might  not,  accord- 
ing to  their  quality,  be  dangerously  inflammable,  but  rather  to 
require  an  effective  inspection  of  every  product  of  petroleum 
intended  to  be  sold  and  used  in  this  state  for  illuminating  pur- 
poses. 

7.  :  Fees:  Gasoline.  A  person  owning  gasoline,  kept  or  in- 
tended for  sale  as  an  illuminating  oil,  is,  under  the  act  of  1887, 
legally  bound  to  submit  it  for  inspection;  and  he  is  also  bound 
to  pay  the  inspector  the  statutory  fees  for  the  ^services  ren- 
dered. 

8. :  :  Official  Bond.    The  fees  so  paid  are  paid  for  offi- 
cial services  and  are  within  the  purview  of  the  inspector's  bond. 

9,  Official  Eonds:  Liability  of  Sureties.  In  an  action  on  the  bond 
of  a  public  officer  the  suretii's  cannot  successfully  defend  on  the 
ground  that  the  money  which  their  principal  misappropriated 
was  received  by  him  for  official  acts  irregularly  performed. 
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10.  Inspector  of  Oils:  Fees.    When  the  inspector  of  oils  examines 

gasoline  and  places  upon  the  cask  in  which  it  is  contained  the 
statutory  brand  of  condemnation,  he  performs  an  official  act 
and  the  fees  received  by  him  for  the  services  are  officially  re- 
ceived, although  the  dangerously  inflammable  character  of  the 
oil  has  not  been  determined  by  actually  applying  the  test  pre- 
scribed by  the  statute. 

11.  Officers:  DuTirs:   Presumptions.    The  presumption  that  a  public 

officer  has  executed  with  fidelity  the  duties  with  which  he  was 
charged  is  a  mere  arbitrary  rule  of  law  which  loses  its  force  and 
effectiveness  when  met  by  opposing  proof. 

12.  :  :  .    There  being  in  this  case  evidence  that  the 

inspector  of  oils  was  indebted  to  the  state  when  he  went  out  of 
office,  and  the  answer  containing  an  implied  admission  that  he 
had  not  lawfully  disbursed  all  moneys  received  for  inspecting 
gasoline,  the  presumption  of  official  faithfulness  does  not  obtain. 

13.  Principal  and  Surety:  Form  of  Jltdgment:   Review.    The  failure 

of  the  clerk  of  the  district  court,  in  recording  a  judgment,  to 
certify,  in  accordance  with  the  provisions  of  section  511  of  the 
Code  of  Civil  Procedure,  that  some  of  the  defendants  in  the 
action  are  sureties  is  reversible  error,  although  the  matter  has 
not  been  brought  to  the  attention  of  the  trial  court  by  motion 
or  otherwise. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Holmes,  J.    Reversed. 

The  opinion  contains  a  statement  of  the  case. 

E,  WakeJey  and  Lee  S.  Estelle,  for  plaintiffs  in  error: 

The  acf  purporting  to  create  the  office  of  state  inspector 
of  oils  is  void,  because  it  is  an  attempt  to  create  an  execu- 
tive state  office  in  violation  of  section  20,  article  5,  of  the 
constitution,  forbidding  the  creation  of  offices  other  than 
those  named  in  the  constitution.  (In  re  Railroad  Comnns- 
sioiwrSy  15  Neb.  679;  Roxdand  v.  City  of  Neic  York,  83  N. 
Y.  372;  United  States  v.  UartnrlU  6  Wall.  [U.  S.]  385; 
SheUnj  V.  Alcorn,  3G  Miss.  273;  Hill  i\  Boyhnul  40  Miss.  G28; 
Miller  v.  Supervisors,  25  Cal.  96;  United  States  r.  Maurice^ 
2  Brock.  [U.  S.]  103;  Hall  t\  State,  39  AVis.  79;  Henhff  i\ 
Mayor,  5  Bing.  [Eng.]  91;  Commonwealth  v,  Evans,  74  Pa. 
St.  124;  Bradford  v.  Justices  of  Inferior  Court,  33  Qa,  332; 
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People  V.  Kelly,  77  N.  Y.  503;  State  v.  Yalle,  41  Mo.  29; 
Yavghn  v.  Englishy  8  Cal.  40;  United  States  v.  Tinklepaugh, 
3  Blatch.  [U!  S.]  425.) 

The  law  being  unconstitutional,  there  was  no  such  of- 
fice as  state  oil  inspector.  {Notion  v.  Shelby  County^  J18 
U.  S.  425;  Hildreth  v.  Mclntire,  J.  J.  Marsh.  [Ky.]  206; 
Ilawver  v.  SeUenridge,  2  W.  Va.  274;  Petition  of  Hinkle, 
31  Kan.  712;  Ex  parte  Snyder,  64  Mo.  58;  State  v.  City  of 
Camden,  28  Atl.  Rep.  [N.  J.]  82;  Carleton  v.  People,  10 
Mich.  250;  Toum  of  Decorah  v.  Bullis,  25  la.  12;  Ex  parte 
Strang,  21  O.  St  610.) 

The  sureties  are  not  liable  for  fees  paid  for  inspection 
or  pretended  inspection  of  gasoline.  {Commomcealth  v. 
Jaclcmn,  1  Leigh  [Va.]  531;  Foxcroft  v.  Nevens,  4  Greenl. 
[Me.]  72;  Leigh  v.  Taylor,  7  Barn.  &  Oes.  [Eng.]  491; 
People  V.  Pennock,  60  N.  Y.  421;  Ward  v.  Stahl,  81 N.  Y.  406; 
Carey  v.  State,  34  Ind.  105;  State,  v.  Oivan,  45  Ind.  267; 
Scott  V.  State,  46  Ind.  203;  People  v.  Tompkins,  74  111.  482; 
Linch  V.  City  of  Litchfield,  16  111.  App.  612;  Saltenberry  v, 
Loucks,  8  La.  Ann,  95;  City  of  San  Jose  v.  Welch,  65  Cal.  358; 
Lowe  V.  City  of  Outhrie,4:l  Pac.  Hep.  [Okla.]'  198;  United 
States  V.  Adams,  24  Fed.  Rep.  348;  United  States  v,  Morgan, 
28  Fed.  Rep.  48;  McCo^imick  v.  Thompson,  10  Neb.  484; 
Moore  v.  State,  53  Neb.  831;  State  v.  Holcomb,  56  Neb.  583.) 
The  case  is  one  in  which  a  public  officer  is  presumed 
to  have  done  his  duty  and  the  presumption  is  not  over- 
come by  proof.  Even  in  a  suit  against  himself  alone, 
Hilton  would  have  been  entitled  to  the  benefit  of  this 
comprehensive  presumption.  In  the  case  of  sureties 
who  undertake  merely  that  a  public  officer  will  perform 
his  duty,  there  can  be  no  presumption  that  he  has  not 
done  it.  His  default  must  be  allegefl  and  proved.  {United 
States  V.  Earhart,  4  Sawy.  [U.  8.]  245;  Hartwell  v.  Root, 
19  Johns.  [N.  Y.]  345;  Commomcealth  v.  Slifer,  25  Pa.  St 
23;  Sqiiier  v.  Stockton,  5  La.  Ann.  120;  United  States  v, 
Dandridge,  12  Wheat  [U.  S.]  69;  Bruce  v.  United  States, 
17  How.  [U.  S.]  437.) 
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Admissions  of  an  oiKcer  are  only  prima  facie  evidence 
against  sureties.  (United  States  v.  Boydy  5  How.  [U.  S.] 
29,  50;  Bissell  v.  Haxton,  66  N.  Y.  55;  Placer  County  v.  Dick- 
erson^  45  Cal.  12;  NoUey  v.  Callairay  County  Court^  11  Mo. 
447;  Toxcnsend  v.  Everett,  4  Ala.  607;  State  v.  Rhoades,  6 
Nev.  352;  State  v.  Hilly  47  Neb.  456;  Buffalo  County  v.  Tan 
Sickle,  16  Neb.  363.) 

References  as  to  the  unconstitutionality  of  the  act: 
Qihsm  V.  Otjden,  9  Wheat.  [U.  S.]  1;  Demi  v.  Reid,  10  Pet 
[U.  S.]  524;  Smith  r.  State,  66  Md.  215;  Woodl>erry  v.  Berry. 
18  O.  St.  456;  Newell  v.  People,  7  N.  Y.  9;  Koch  r.  Bridfje.% 
45  Miss.  247;  Frye  v.  Chicago,  B.  d  Q.  R.  Co.,  73  III.  399; 
People  V.  Purdy,  2  Hill  [N.  Y.]  31. 

C.  J.  Smyth,  Attorney  General,  for  the  state. 

The  act  creating  the  office  of  state  inspector  of  oils  is 
not  unconstitutional.  [People  v.  Rogers,  13  Cal.  160;  State 
V.  Wilson,  29  O.  St.  347;  State  v.  Weston,  4  Neb.  234;  State 
V.  Smith,  35  Neb.  25.) 

The  officer's  default  was  proved.  (Stoner  v.  Keith 
County,  48  Neb.  292.) 

Defendants  are  estopped  from  denying  the  constitu- 
tionality of  the  law  under  which  the  officer  collected  the 
money  in  controversy.  {Chandler  v.  State,  1  Lea  [Tenn.] 
296;  Swan  v.  State,  48  Tex.  120;  Morris  v.  State,  47  Tex. 
583;  Commonwealth  v.  City  of  Philadelphia,  27  Pa.  St.  497; 
Middleton  v.  State,  120  Ind.  166;  Mayor  v.  Harrison,  30  N. 
J.  Law  73;  Ferguson  v.  Landram,  5  Bush  [Ky.]  237;  Missis- 
sippi County  V.  Jackson,  51  Mo.  23;  Vermillion  Parish  v. 
Brookshire,  31  La.  Ann.  736;  Miller  v.  Moore,  3  Humph. 
[Tenn.]  189;  OWeal  v.  School  Co^nmissi oners,  27  Md.  227; 
People  V.  Brmcn,  55  N.  Y.  180;  Boehmer  v.  County  of  Schuyl- 
kill,  46  Pa.  St.  452;  McT^an  i\  State,  8  Ileisk.  [Tenn.]  22.) 

The  judgment  may  be  modified  to  show  who  was  prin- 
cipal and  who  were  sureties.  {People  v.  Love,  25  Cal.  520; 
People  V.  Roonnj,  29  Cal.  643;  Schenectady  d  S.  P.  R.  Co.  v. 
Thatcher,  6  How.  Pr.  [N.  Y.]  226.) 
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In  1887  there  was  passed  and  approved  an  act  of  the 
legislature  providing  for  the  appointment  of  a  state  in- 
spector of  oils,  defining  his  duties,  fixing  his  fees,  and 
prescribing  penalties.  (Compiled  Statutes  1887,  ch.  G4, 
art.  2.)  In  March,  1893,  Lozein  F.  Hilton  was,  under  the 
authority  of  this  statute,  appointed  state  inspector  of  oils. 
He  accepted  the  appointment  and,  in  compliance  with 
section  4  of  the  act,  executed  to  the  state  of  Nebraska 
a  bond  conditioned  as  follows:  "The  condition  of  this 
bond  is  such,  that  whereas  the  above  bounden,  Lozein  F. 
Hilton,  has  been  duly  appointed  by  the  governor  of  the 
state  of  Nebraska  to  the  oflftce  of  state  inspector  of  oilsr 
Now,  therefore,  if  the  said  Lozein  F.  Hilton  shall  well 
and  faithfully  perform  the  duties  of  said  office  as  imposed 
upon  hipi  by  law  in  that  behalf,  then  this  obligation  to  be 
void;  otherwise  to  be  and  remain  in  full  force  and  effect." 
The  sureties  upon  this  obligation  were  Richard  Blaco, 
W.  C.  Walton,  E.  A.  Stewart,  and  John  A.  McKeen.  On 
January  31, 1895,  Hilton  retired  from  office  without  hav- 
ing accounted  for  the  sum  of  $5,622.56,  which,  it  is 
claimed,  was  received  by  him  in  his  official  capacity.  This 
action  was  thereupon  instituted  against  him  and  his  sure- 
ties to  recover  the  alleged  shortage. .  The  cause  was  tried 
to  a  jury,  and  the  trial  resulted  in  a  verdict  against  all  of 
the  defendants  for  the  full  amount  claimed  in  the  peti- 
tion. A  motion  for  a  new  trial  was  overruled  and  judg- 
ment rendered  on  the  verdict  The  sureties  prosecute 
error,  making  Hilton  a  party  defendant. 

The  first  ground  upon  which  it  is  claimed  there  should 
be  a  reversal  of  the  judgment  in  favor  of  the  state  is  that 
the  law  creating  the  office  of  state  inspector  of  oils  is  un- 
constitutional, and  that  Hilton's  official  bond  is  therefore 
void.  We  need  not  in  this  action  concern  ourselves  with 
the  validity  of  the  law.  Whether  it  is  void  or  valid  is  al- 
together immaterial.  Under  its  authority  Hilton  ac- 
cepted a  commission  from  the  governor,  and  for  nearly 
40 
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two  years  performed  the  duties  which  the  law  imposed 
and  received,  and  enjoyed  the  emoluments  for  which  it 
provided.  For  the  express  purpose  of  securing  to  Ililton 
authority  from  the  state  to  perform  those  duties  and  to 
receive  those  emoluments  the  plaintiffs  in  error  executed 
to  the  state  the  bond  in  suit.  In  that  bond  they  affirmed 
that  Hilton  had  been  duly  appointed,  and  they  therein 
undertook  to  answer  for  any  failure  on  his  part  to  per- 
form the  duties  imposed  upon  him  by  the  act.  In  affirm- 
ing that  Hilton  was  duly  appointed,  the  sureties  neces- 
sarily affirmed  the  validity  of  the  law  under  which  the 
appointment  was  made,  and  they  cannot  now  repudiate 
their  declaration  nor  impeach  its  truth.  Having  by  their 
voluntary  act  secured  to  Hilton  the  fruits  of  the  law, 
w^hich  was  constructively  incorporated  into  the  bond, 
they  are  now,  by  a  plain  principle  of  justice,  forbidden 
to  deny  that  the  law  was  constitutionally  enacted. 
(Chandler  v.  State,  1  Lea  [Tenn.]  296;  YiUage  of  Olean  v. 
King,  116  N.  Y.  355;  Sxcan  v.  State,  48  Tex.  120;  Morris  v, 
State,  47  Tex.  583;  Waiersv.  State,  1  Gill  [Md.]  302;  Com- 
monicealth  v.  City  of  Philadelphia,  27  Pa.  St.  497;  Middlrton 
r.  State,  120  Ind.  166;  Hoboken  v.  Harrison,  30  N.  J.  Law 
73;  Ferguson  v7  Landram,  5  Bush  [Ky.]  237;  Mississippi 
County  V,  Jackson,  51  Mo.  23;  Police  Jury  v.  Brookshier,  31 
La.  Ann.  736.)  In  Middleton  v.  State,  supra,  it  was  held 
that  the  sureties  of  a  city  clerk,  who  had  acted  as  col- 
lector and  custodian  of  public  moneys  under  the  color  of 
a  void  ordinance,  were  estopped  to  deny  that  the  ordi- 
nance was  void  because  they  had  contracted  with  refer- 
ence to  it.  Discussing  the  question  the  court  say:  **In 
this  case,  the  ordinances  under  which  the  principal  re- 
ceived the  money  now  sought  to  be  recovered  were  in  ex- 
istence at  the  time  the  bond  in  suit  was  executed.  His 
sureties  undertook,  voluntarily,  that  he  should  account 
for  all  moneys  collected  under  such  ordinances,  and  we 
know  of  no  valid  reason  why  they  should  not  live  up  to 
that  agreement.  By  this  undertaking  they  enabled  the 
principal  to  obtain  the  possession  of  the  money,  and  we 
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do  not  think  they  should  be  permitted  to  say  now  that 
he  received  it  without  authority."  The  case  of  Uoboken 
t\  Harrison,  supray  was  an  action  against  the  principal 
and  sureties  on  a  bond  given  by  Harrison,  who  had  been 
appointed  to  an  office  which  the  city  authorities  had  by 
an  invalid  ordinance  attempted  to  create.  The  bond  re- 
cited that  Harrison  had  been  duly  appointed  to  the  office 
of  collector  of  assessments  for  street  improvements,  and 
it  was  held  that  the  sureties  would  not  be  permitted  to 
deny  that  the  recital  was  true.  Both  on  reason  and  au- 
thority we  must,  for  the  purpose  of  this  case,  assume  that 
the  law  providing  for  the  inspection  of  oils  is  a  consti- 
tutional and  valid  act.  But  while  declining  at  this  time 
to  inquire  into  the  validity  of  the  law,  we  do  not  wish  to 
be  understood  as  intimating  that  it  may  not  be  valid. 

Another  defense  to  the  action  relied  on  in  the  trial 
court  was  that  a  large  part  of  the  fees  collected  by  Hilton 
was  for  the  inspection  of  gasoline,  and  that  such  inspec- 
tion was  not  required  nor  contemplated  by  the  statute. 
We  think  it  was.  Section  1  of  the  act  is  as  follows: 
(Compiled  Statutes  1887,  ch.  64.  art  2.)  "All  mineral  or 
petroleum  oil,  or  any  oil,  fluid,  or  substance  which  is  a 
product  of  petroleum  or  into  which  petroleum  or  any 
I>roduct  of  petroleum  enters  or  is  found  as  a  constituent 
element,  whether  manufactured  in  this  state  or  not,  shall 
be  inspected  as  provided  in  this  act  before  being  offered 
for  sale  for  consumption  for  illuminating  purposes  in 
the  state."  Section  11  distinctly  recognizes  gasoline  as 
a  product  of  petroleum;  and  the  evidence  conclusively 
shows  that  it  is  such  product  and  that  it  is  used  to  some 
extent  as  an  illuminant.  What,  under  the  law,  is  the 
duty  of  the  state  inspector  of  oils?  By  section  2  he  is 
required  to  "examine  and  test  the  quality  of  all  such  oils 
offered  for  sale"  and  stamp  upon  the  package,  barrel,  or 
cask  the  result  of  his  inspection.  The  words  "such  oils" 
refer,  of  course,  to  the  oils  mentioned  in  the  preceding 
section.  It  is  also  provided  in  section  2  that  the  inspector, 
or  his  deputies,  may  enter  upon  any  premises  and  inspect 
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any  such  oils  tliei^e  found  wliieli  are  ^'intended  for  con- 
sumption for  illuminating  purposes  within  the  state." 
Section  3  declares  that  it  shall  be  the  duty  of  the  in- 
spector and  his  deputic^s,  when  called  upon  for  that  pur- 
pose, to  promptly  "inspect  all   oils  hereinbefore  men- 
tioned."    Taking  these  several  provisions  together  they 
seem,  in  unmistakable  terms,  to  impose  upon   the  in- 
spector and  his  deputies  the  duty  of  inspecting  every  oil 
which  is  a  product  of  petroleum  and  which  is  intended 
by  the  owner  to  be  put  upon  the  market  and  sold  as  an 
illuminating  oil.    They  demonstrate,  we  think,  that  the 
inspection  of  gasoline  is  within  the  pun'iew  of  the  law, 
and  that  the  duty  to  make  the  prescribed  inspection  may, 
in  a  proper  case,  be  enforced  by  mandamus.    This  view 
is  reinforced  by  other  provisions  of  the  act.    The  purpt)s;? 
of  the  legislature  was  to  protect  the  public  by  preventing 
the  sale  of  illuminating  oils  which  are  dangerously  in- 
flammable.    To  effect  this  purpose  penalties  were  pro- 
vided.   Section  2  prescribes  a  penalty  for  selling,  or  of- 
fering for  sale,  for  illuminating  purposes,  any  oils  that 
have  been  examined,  tested,  and  marked  ''Kejected  for 
illuminating  purposes."     By  section  7  it  is  forbidden, 
under  penalty,  to  sell,  or  attempt  to  sell,  "any  of  the  il- 
luminating oils  hereinb(vfore   mentioned  before  having 
the  same  inspected  as  provided  in  this  act."     Now,  if 
gasoline  is  not  one  of  the  oils  previously  mentioned  in 
the  act,  thc^re  is,  of  course,  in  this  section  no  prohibition 
against  selling  it  or  offering  it  for  sale  as  an  illuminant. 
Sections  2  and  7  contain  the  only  provisions  to  be  found 
in  the  act  relating  to  unlawful  sales;  so  that,   if  gas- 
oline is  not  within  the  class  of  oils  which  are  subject  to 
inspection,  its  sale  for  Illuminating  purposes  is  not  pro- 
hibited.    Upon  this  point  there  is  absolutely  no  ground 
for  controversy.    There  is  no  room  for  two  opinions.  The 
proviso  contained  in  section  11  is,  however,  framed  on 
the  assumption  that  the  act  does  forbid  generally  the 
sale  of  gasoline  as  an  illuminating  oil,  unless  it  has  been 
first  duly  inspectcnl  and  approved,  for  it  is  there  in  effect 
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declared  that  the  general  provisions  of  the  law  shall  not 
apply  to  gasoline  and  other  of  the  lighter  products  of 
petroleum  when  the  same  are  sold  for  use  in  street  lamps. 
If  gasoline  is  not  subject  to  inspection,  and  if  its  sale  as 
an  illuminant  is  not  unlawful,  the  proviso  has  certainly 
no  oflBce  to  perform,  and  no  valid  reason  can  be  given  for 
its  existence. 

But  it  is  insisted  that  as  no  quality  or  grade  of  gaso- 
line will  bear  the  prescribed  test,  the  legislature  could 
not  have  contemplated  its  inspection.  This  argument 
has  weight,  but  it  is  not  conclusive.  The  design  of  the 
law,  as  we  intei-pret  it,  was  not  merely  to  prescribe  a  test 
for  those  products  of  petroleum  which  might  or  might 
not,  according  to  their  quality,  be  dangerously  inflamma- 
ble, but  rather  to  require  an  effective  inspection  of  every 
product  of  petroleum  kept,  or  intended,  for  sale  for  illum- 
inating purposes.  An  owner  of  gasoline  kept  or  intended 
for  sale  as  an  illuminating  oil  was,  under  the  act  of  1887, 
legally  bound  to  submit  it  for  inspection,  and  he  was  also 
bound  to  pay  the  inspector  the  statutory  fees  for  the  serv- 
ices rendered.  Such  fees,  then,  were  received  for  the 
performance  of  oflScial  acts.  They  were  received  in  an 
official  capacity  and  are  undoubtedly  within  the  purview 
of  the  inspector's  bond. 

It  is  said,  however,  that  Hilton  did  not  in  fact  subject 
gasoline  to  the  Foster  test,  and  that  he  usually  failed  to 
brand  the  vessels  in  which  it  was  contained.  It  is  true 
that  the  Foster  test  was  not  applied,  and  that  frequently 
— perhaps  most  frequently — the  inspector's  brand  was 
not  affixed  by  the  hand  of  either  himself  or  a  deputy. 
But  this  surely  is  no  answer  to  an  action  on  the  bond. 
IIow  can  the  irregularity  of  the  inspection  concern  the 
sureties?  The  person  called  upon  to  pay  fees  might,  in- 
deed, demand  the  effective  test  for  which  the  law  pro- 
vides, but  if  he  waive  the  test  and  consent  that  his  oil 
may  be  marked  "Kejected  for  illuminating  purposes,"  no 
one  else  can  justly  complain.  The  object  of  the  statute 
was  accomplished  and  the  interests  of  the  public  prop- 
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orly  Kaf(»giiar(l<^d  when  the  inspector,  by  his  own  act  or 
by  an  act  done  at  his  instance  and  under  his  supervision, 
placed  the  statutory  brand  of  condemnation  upon  the  oil 
inspected.  Whether  the  fees  were  received  for  services 
regularly  or  Irregularly  performed  is  not  material  in  this 
action.  They  were  received  on  account  of  oflBcial  services 
which  Hilton  was  authorized  to  perform,  and  w^hich  he 
did  in  fact  perform  in  a  manner  satisfactory  to  every  one 
concerned,  although  not  with  the  precision  and  exact- 
itude prescribed  by  the  statute.  For  money  so  received 
the  sureties  are  liable.  Such  is  the  doctrine  of  State  v. 
Moore,  56  Neb.  82,  76  N.  W.  Kep.  474,  where  it  is  said: 
**For  all  wrongful  acts  or  omissions  of  a  public  officer 
within  the  limits  of  what  the  law  authorizes  or  enjoins 
upon  him  as  such  officer,  his  sureties  are  liable."  (See, 
also,  King  i\  United  i<tates,  99  U.  S.  229;  Berrien  County  v. 
Bimhury,  45  Jlich.  79,  7  N.  W.  Rep.  704;  Marquette  County 
V.  Ward,  50  Jlich.  174,  15  N.  W.  Kep.  70.) 

The  balance  in  the  hands  of  Hilton  on  January  31, 1895, 
clearly  belonged  to  the  state,  and  the  law  imposed  upon 
him  the  duty  to  pay  it  over  to  the  state  treasurer. 
Whether  he  has  so  paid  it  is  one  of  the  questions  upon 
which  the  parties  are  not  agrec^l.  The  sureties  assert 
that  he  has,  predicating  their  assertion  on  the  general 
presumption  that  public  officers  execute  with  fidelity  the 
duties  with  which  they  are  charged.  This  presumption 
is  a  mere  arbitrary  rule  of  law.  It  possesses  no  inherent 
probative  force,  and  when  met  by  opposing  evidence  is 
entirely  destroyed.  In  this  case  it  was  met  by  opposing 
proof.  When  Hilton  went  out  of  office  he  left  behind 
him  a  record  in  his  own  handwriting  which  shows  that 
he  was  then  indebted  to  the  state  in  the  sum  of  $5,622.56. 
This  record  evidences  the  state  of  Hilton's  account  at  the 
last  moment  of  his  official  life,  and,  being  an  admission 
against  interest,  it  has  evidential  value  apart  from  the 
presumption  that  the  entries  are  true.  Besides,  the  an- 
swer impliedly  admits  that  all  the  moneys  received  for 
the  inspection  of  gasoline  were  not  lawfully  disbursed. 
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raragraph  4^  alleges  that  all  moneys  received  by  Hilton 
and  his  deputies,  and  not  applied  to  the  payment  of  sal- 
aries and  expenses,  or  paid  into  the  state  treasury,  were 
paid  and  received  for  the  pretended  inspection  of  gaso- 
line. This  admission  is  fatal  to  the  presumption  on  which 
the  sureties  rely.  Hilton  having  failed  while  in  office  to 
pay  to  the  state  the  balance  in  his  hands,  the  burden  was 
on  the  defendants  to  allege  and  prove  that  he  paid  such 
balance  afterwards.  {Stoner  v.  Keith  County,  48  Neb,  279.) 
Another  and  l&nal  reason  assigned  for  a  reversal  of 
the  judgment  is  that  the  clerk  of  the  district  court  failed, 
in  recording  the  judgment,  to  certify  that  Hilton  was 
principal  and  that  the  other  defendants  were  sureties 
on  the  bond  in  suit.  Section  511  of  the  Code  of  Civil 
Procedure  requires  such  certil&cation,  and  it  has  been 
held  in  several  cases  that  a  failure  to  comply  with  its 
provisions  is  reversible  error.  (Van  Ettcn  v,  KostcrSy  48 
Keb.  152;  Kroncke  v.  Madscn,  56  Neb.  609,  77  N.  W.  Rep. 
202;  Maxwell  r.  Home  Fire  Ins.  Co.,  57  Neb.  207.)  The 
wtatute,  while  enjoining  a  duty  on  the  clerk,  un- 
doubtedly contemplates  action  by  the  court.  The  judg- 
ment is  reversed  and  the  cause  remanded  with  direction 
to  the  district  court  to  render  a  judgment  on  the  verdict 
and  certify  therein  that  Hilton  is  principal  and  that  the 
plaintiffs  in  error  are  sureties  on  the  bond. 


Reversed  and  remanded. 


CoosE  Sutton  v.  State  of  Nebraska. 

68    6671 
Piled  Mat  17,  1899.    No.  10672.  JL-5?I 

Forgery:  Information:  Proof:  Variance.  An  information  charged 
the  forgery  of  a  receipt  for  money  in  the  following  terms:  "  *May 
13,  1898.  Received  of  C,  St.  P.,  M.  &  O.  Ry.  Co.  twenty-two 
50-100  dollars,  in  full  for  the  within.  C.  C.  Sutton' — ^which  said 
receipt  for  money  was  indorsed  on  the  back  of  a  time  certificate 
and  writing  obligatory  of  the  Chicago,   St.  Paul,  Minneapolis 
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&  Omaha  IJailway  Company,  and  which  said  time  certificate  and 
"writing"  obligatory  was  in  words  and  figures  as  follows,  to-wit," 
— and  puriw)rted  to  give  an  exact  reproduction  of  the  time  certifi- 
cate, but  omitted  any  statements  of  matters  which  were  printed 
on  the  back  of  what  was  styled  time  certificate  received  in  evi- 
dence, and  these  were  material  in  a  consideration  of  its  apparent 
leg-ality  or  validity.  //rW,  That  the  existence  of  an  apparently 
valid  time  certificate  was  of  the  essential  allegations  of  the  in- 
formation, that  this  was  recognized  by  the  ijleadiug-,  and  as  it 
was  pk\idcd  s])ecifically  and  particularly  of  words  and  figures, 
the  proof  must  respond,  and  there  was  a  variance  between  the 
proof  and  the  pleading. 

Euuou  to  the  tlistrict  court  for  Washington  county- 
Tried  below  before  I^owell,  J.    /i*(  rnwtt/. 

t\  ii,  lloiciU,  for  plaintiff  in  error: 

There  was  a  fatal  variance  between  allegations  of 
the  information  and  the  proof,  {i^tatc  r.  Whaivry  lli  Minn. 
98;  Rimk  r.  Ktutv,  5  Neb.  174;  MiUmpn  t\  Htafc,  43  S.  W. 
Itep.  [Tex.]  1015;  Hnlliran  v,  ^7(//f^  7  So.  Kt^).  [Miss.]  275; 
11  a  fill  p  v.  Hiatv,  10  Neb.  590;  Jiobuison  v.  State,  43  S.  W. 
Uep.  [Tex.]  52(5;  Oirrly  r.  titatr,  31  S.  W.  Rep.  [Tex.]  377; 
l^pccht  V.  Ik'indorf,  56  Neb.  553;  Polo  Mfg.  Co,  v.  Parr,  8 
Neb.  379;  (irimimn  v,  lfu,ssiU,  14  Neb.  521;  MoHtyomrry 
V.  State,  12  Tex.  App.  323;  Kotter  v.  People,  37  N.  E.  Uep. 
[111.]  934;  Htatc  v.  Will.son,  28  Minn.  52;  People  v.  Bendit, 
43  rac.  llep.  [Cal.]  901.) 

(7.  J.  Smj/th,  Attornej/  General,  and  U'.  D.  Oldham,  Deputy 
Attojviey  General,  for  the  state. 

Harrison,  C.  J. 

An  information  was  filed  in  the  district  court  of  Wash- 
ington county  which  contained  tw^o  counts;  in  one  of 
which  the  plaintiff  in  error  was  charged  with  the  crime 
of  forgery,  and  in  the  second  with  uttering  and  publish- 
ing a  forgery.  A  motion  to  quash  each  count  was  filed, 
which  was  overruled  as  to  the  first  and  sustained  as  to 
the  second.  A  trial  resulted  in  a  conviction  of  the  ac- 
cused.   A  motion  for  a  new  trial  was  overruled,  as  was 
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also  one  in  arrest  of  judgment,  and  the  defendant  was 
sentenced  to  a  term  of  imprisonment  in  tlie  penitentiary. 
Tlie  j&rst  count  of  the  information  is  as  follows: 

"Be  it  remembered,  that  Clark  O'Hanlon,  county  attor- 
ney within  and  for  Washington  county,  in  the  fourth  judi- 
cial district  of  the  state  of  Nebraska,  who  prosecutes  in 
the  name  and  by  the  authority  of  the  state  of  Nebraska, 
comes  here  in  person  into  court  at  this  the  October  term, 
A.  D.  1898,  thereof,  and  for  the  state  of  Nebraska  gives 
the  court  to  understand  and  to  be  informed  that  'Coose' 
Sutton,  whose  j&rst  name  is  unknown,  late  of  the  county 
aforesaid,  on  or  about  the  13th  day  of  May,  1898,  in  the 
county  and  state  aforesaid,  then  and  there  being,  then 
and  there  unlawfully,  feloniously,  and  willfully  did 
falsely  make,  forge,  and  counterfeit  a  certain  receipt  for 
money,  which  said  receipt  for  money  was  in  words  and 
figures  as  follows,  to-wit: 

"May  13,  1898. 

"  'Received  of  the  C,  St.  P.,  M.  &  O.  Ry.  Ck>.  twenty-two 
50-100  dollars,  in  full  for  the  within.        O.  C.  Sutton.' 

which  said  receipt  for  money  was  indorsed  on  the  back 
of  a  certain  time  certificate  and  writing  obligatory  of  the 
Chicago,  St.  Paul,  Minneapolis  &  Omaha  Railway  Com- 
pany, and  which  said  time  certificate  and  writing  obli- 
gatory was  in  words  and  figures  as  follows,  to-wit: 

"  'CmcAGO,  St.  Paul,  ]Minneapolis  &  Omaha  Railway 

Company. 

"  'Send  to  Blair.  Time  Certificate  No.  124. 

"'Office  of  the  Supt.  Nebr.  Division. 

"  'Omaha,  April  30,  1898. 
To  C.  C.  Sutton,  for  services  as  teamster  at  extra 
gang  for  75  hrs.,  at  30c  per  hr.,  in  month  of 

April,  1898,  amounting  to |22  50 

From  which  deduct  on  account  of due  to. .  |. .    . . 


Leaving  balance  due  him  twenty-two  50-100  dol- 
lars. 

"  'Balance  due f  22  50 
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"  'Why  this  certificate  is  issued — Leaving  the  service. 

"  'I  hereby  certify  that  the  above  is  correct,  and  that 
opposite  the  payee's  name  on  the  time-roll  or  pay-roll  I 
have  marked  'Certificate  given.' 
j  ^  "  'J.  W,  COOPMAN,  Chf.  Clk. 

"'Countersigned: 

"'?22.50.  H.  S.  Jaynes,  SuptJ 

"Indorsed  across  the  face  thereof  is,  'Void  if  not  pre- 
sented for  payment  within  fifteen  days  from  date.' 

with  the  intent  of  him,  the  aforesaid  'Coose'  Sutton, 
whose  first  name  is  unknown,  then  and  there  and  thereby 
unlawfully  to  defraud,  contrary  to  the  form  of  the  stat- 
utes in  such  cases  made  and  provided,  and  against  the 
peace  and  dignity  of  the  state  of  Nebraska." 

It  will  be  no  doubt  noticed  that  the  receipt  proper  re- 
fers to  the  "within,"  the  time  certificate,  on  the  back  of 
which  the  former  appeared.  It  is  contended  that  this  so 
connected  the  two  instruments  that  in  combination  they 
constituted  but  one,  the  receipt  upon  which  the  accusa- 
tion of  forgery  was  predicated.  The  terms  of  the  time 
check,  by  the  receipt,  were  made  a  part  thereof.  To  as- 
certain the  apparent  validity  of  the  latter  it  was  neces- 
sary to  refer  to  the  former.  For  what  the  twenty-two 
and  50-100  dollars  was  received  was  set  forth  in  the 
"within,"  the  time  certificate.  The  pleader  who  framed 
the  information  recognized  this  and  specifically  referred 
to  the  time  certificate,  and  stated  it  to  be  "in  words  and 
figures  as  follows,  to-wit,"  and  set  forth,  not  the  whole, 
but  a  part  of  it,  omitted  some  statements  which  appeared 
on  its  face,  one  of  which  directed  to  '^nstnictions  on  the 
back,"  and  there  were  set  forth  matters  which  entered 
into  the  substance  of  the  instrument  and  its  apparent 
validity  or  legality  as  a  time  certificate.  During  the  in- 
troduction of  the  evidence  the  time  certificate  was  pro- 
duced and  the  receipt  on  its  back  was  offered  and  re- 
ceived ;  then  such  portions  of  what  was  on  its  face  as  had 
been  copied  or  shown  in  the  complaint  were  offered  for 
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the  state  and  received  over  abjections  interposed  for  the 
accused.  The  other  portions  of  the  time  certil&cate,  in- 
clusive of  what  appeared  on  the  back  thereof  other  than 
the  receipt,  were  offered  by  the  defendant  and  received. 
The  allegations  of  the  complaint  in  reference  to  the  time 
certificate  were  of  the  essentials  of  the  pleading  and  can- 
not be  treated  as  surplusage,  and  being  stated  as  made 
specifically  and  with  particularity  by  "words  and  figures" 
and  as  the  whole  of  the  instrument,  it  was  essential  that 
the  proof  correspond.  The  instrument  in  evidence  had 
a  number  of  material  statements  on  its  back  which  af- 
fected its  apparent  validity.  These  were  of  it  or  parts  of 
it,  and  they  were  not  shown  in  the  information.  There 
was  a  material  variance  between  the  instrument  pleaded 
and  the  one  proved.  {IlasUp  v.  State,  10  Neb.  590;  Rob- 
inson  t\  State,  43  S.  W.  Kep.  [Tex.]  526.)  The  judgment 
must  be  reversed  and  the  cause  remanded. 


Reversed  and  remanded. 


D  C.  Clark  et  al.  v.  Caroline  Douglas,  Administra- 
trix. 

Filed  May  17, 1899.    No.  8888. 

1.  County  Judge:    Action  on  Bond:    Conversion.    The  failure  of  a 

county  jiulpfB  to  pay  to  his  successor  in  office  or  the  person  en- 
titled thereto  money  which  was  deposited  with  him  in  con- 
demnation proceedings  constitutes  a  breach  of  the  obligation 
of  his  official  bond,  and  there  accrues  a  cause  of  action  in  favor 
of  the  person  damaged  by  said  breach.  (CJiicago,  B.  de  Q,  R,  Co, 
V.  Phil  pott,  56  Neb.  212;  Clclland  v.  McG  umber  y  15  Colo.  355,  25  Pac. 
Rep.  700.) 

2.  County  Officers:    Official  Bonds.     Bonds  of  county  officers  must 

be  in  form  joint  and  several.     (Compiled  Statutes,  ch.  10,  sec.  3.) 

3.  :  .  If  the  bond  is  given  and  approved,  the  office' ob- 
tained and  enjoyment  of  the  fees  and  emoluments,  in  an  action 
on  the  bond  for  damages  for  a  breach  of  the  obligation  it  will 
not,  in  favor  of  the  signers  of  it,  be  adjudged  void  because  joint 


572  NEBRASKA  REPORTO.  [Vol.  58 


Clark  V.  Dousrlas. 


alone,  but  will  be  held  good  to  the  extent  it  in  form  complies 
with  the  statutory  requirements  in  such  regard. 

:  :  Conversion.    Where  an  officer  holds  lor  two  terms 


and  there  is  money  which  he  received  during  the  first  term  for 
which  he  has  not  accounted,  or  has  not  paid  to  the  person  to 
whom  it  belongs,  and  there  is  a  lack  of  evidence  to  show  the 
actual  date  of  the  misappropriation,  if  any,  the  presumption  will 
prevail  that  the  money  continued  in  hia  official  custody,  until 
proof  is  adduced  to  the  contrary. 

:    Principal  and  Surety:    Release  of  Surety.     The  neg- 


lect of  the  creditor  to  prosecute  a  claim  against  the  estate  of 
a  deceased  surety  does  not  effect  the  release  of  co-sureties. 

6.  Action  on  Bond  of  County  Judges:  Directing  Verdict  for  Plain- 

tiff. The  evidence  was  sufficient  to  authorize  the  p.Meuipt  j-y 
instruction  given. 

7.  Striking  Out  Testimony:    Review.     Under  the  conditions  and  cir- 

cumstances exi.sting  the  ruling  of  the  trial  court  on  a  motion 
to  strike  out  certain  designated  testimony  was  a  discretionary 
one,  and  there  being  no  abuse  of  the  discretion,  the  error,  if  any. 
is  unavailable. 

8.  Exclusion  of  Testimony.     Exclusion  of  offered  testimony   exam- 

ined, and  held  not  erroneous. 

Error  from  the  district  court  of  Cedar  county.  Tried 
below  before  Evans,  J.    Affintvcd. 

J.  C.  Robinson  and  Wilbur  F.  Bryant^  for  plaintiffs  in 
error. 

Miller  &  Ready  and  TF.  E.  Gantt,  contra. 

Harrison,  C.  J. 

In  condemnation  proceedings  instituted  by  a  railroad 
company  the  land  of  A.  Hart  Norris,  since  deceased,  was 
taken  and  the  amount  of  the  appraisal  thereof  was  by  the 
railroad  company  deposited  with  the  then  county  judge 
of  Cedar  county,  of  whom,  as  such  officer,  the  plaintiffs 
in  error  were  the  sureties  on  his  official  bond  during  his 
second  term  of  office.  This  action  was  instituted  against 
the  officer  and  the  bondsmen  to  recover  an  amount  of  the 
sum  of  said  condemnation  money  for  which  it  was  as- 
serted he  had  failed  to  account  or  pay  to  the  party  en- 
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titled  to  receive  it.  At  the  close  of  a  trial  of  the  issues 
joined  the  presiding  judge  of  the  district  court  peremp- 
torily instructed  the  jury  in  favor  of  the  defendant  in 
error,  and  a  verdict  was  returned  in  accordance  with  the 
instruction,  and  judgment  in  the  due  course  of  the  pro- 
ceedings was  rendered  thereupon.  A  reversal  of  the 
judgment  is  sought  in  the  present  error  proceeding  to 
this  court.  A  recent  decision  of  this  court  has  disposed 
of  some  of  the  questions  presented  in  this  case  (see  Chi- 
cagoy  B,  d  Q.  B.  Go.  v.  PUlpott,  56  Neb.  212),  wherein  it 
was  determined  that  if  a  county  judge  fails  at  the  ex- 
piration of  his  term  of  oifice  to  pay  to  his  successor  or  to 
the  person  entitled  thereto  condemnation  money  w^hich 
had  been  regularly  deposited  with  him,  it  constitutes  a 
breach  of  his  official  bond,  and  a  cause  of  action  on  such 
bond  accrues  to  the  person  damaged  by  the  breach,  and 
the  action  may  be  instituted  without  a  demand  on  the 
party  for  payment.  (See,  also,  Glelland  v.  McGumber,  15 
Colo.  355,  25  Pac.  Kep.  700.)  It  is  urged  that  by  the  stat- 
utory provision  which  governed  bonds  of  county  officers, 
inclusive  of  county  judge,  the  instruments  were  required 
to  be  joint  and  several  (see  Compiled  Statutes,  ch.  10, 
sec.  3);  that  the  one  given,  and  upon  the  obligations  of 
which  this  suit  is  predicated,  was  only  joint,  and  was 
void  for  its  non-compliance  with  the  demands  of  the  stat- 
ute. It  is  true  that  in  terms  the  bond  in  suit  was  joint, 
and  it  is  also  true  that  by  statute  it  was  required  to  be 
joint  and  several,  but  it  is  not  for  such  reason  void.  It 
is  good  to  the  extent  it  complied  with  the  legislative  en- 
actment. (4  Am.  &  Eng.  Ency.  Law  [2d  ed.]  669,  note  2 
of  page  668.)  The  defect  in  the  bond  was  one  of  which 
the  public  or  county  might  have  complained,  but  not  the 
sureties.  There  was  sufficient  evidence  to  establish,  prima 
facile  at  least,  that  the  principal  in  the  bond  received  the 
money  and  retained  it  through  a  short  portion  of  the  first 
and  the  entire  second  term  of  office.  To  escape  liability 
it  devolved  upon  the  sureties  on  the  bond  for  his  second 
official  term  to  show  that  the  misappropriation,  if  any, 
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occurred  prior  to  his  second  term.  {Stoner  v,  Keith  County, 
48  Neb.  279;  Ucppe  v.  Johmon,  73  Cal.  265;  Vniicd  States 
V.  St  me,  106  U.  S.  525;  Kelley  v:  State,  25  O.  St.  567.)  One 
of  the  sureties  died,  and  it  is  urged  that  the  defendant 
in  error  did  not  prosecute  any  claim  against  his  estate; 
that  there  was,  in  effect,  a  release  of  the  liability  of  the 
one  surety,  and  it  operated  a  discharge  of  all.  The  neg- 
lect to  prosecute  a  claim  against  the  estate  of  the  de- 
ceased surety  did  not  operate  the  release  or  discharge 
from  liability  of  the  co-sureties.  {Camp  v.  Bosticick,  20 
O,  St  337;  Eiclhoif  v.  Eikmbary,  52  Neb.  332.)  There  was 
sufficient  evidence  to  warrant  the  peremptory  instruction. 

It  is  argued  that  the  court  erred  in  not  striking  out,  on 
motion  of  plaintiffs  in  error,  a  portion  of  the  testimony  of 
one  of  the  witnesses.  This  testimony  was  given  by  a 
witness  who  had  been  called  by  defendant  in  error,  and 
was  drawn  out  and  was  responsive  to  an  interrogatory 
of  counsel  for  plaintiffs  in  error  during  the  cross-examina- 
tion of  the  witness.  Counsel  did  not  object  to  the  testi- 
mony or  make  the  motion  at  the  immediate  time  of  the 
answer  to  the  question,  but  continued  the  cross-examina- 
tion for  some  considerable  further  time,  and  laen  asked 
that  the  portion  of  the  testimony  to  which  we  have  re- 
ferred be  eliminated  from  the  record.  Under  the  circum- 
stances, and  conceding  the  testimony  incompetent  and 
immaterial,  or  as  "hearsay,"  as  it  was  characterized  in 
the  motion,  it  was  within  the  discretion  of  the  trial  judge 
to  strike  it  from  the  record  or  not;  and  with  the  whole 
evidence  before  us  we  do  not  think  there  was  an  abuse 
of  the  discretion  in  allowing  the  testimony  to  remain,  and 
without  an  abuse  of  the  discretion  there  was  no  error 
which  will  work  a  reversal  of  the  judgment. 

It  is  also  urge<l  that  the  trial  judge  committed  error  in 
the  exclusion  of  some  testimony  which  it  was  sought  to 
elicit  from  the  witness  J.  C.  Eobinson  in  regard  to  the 
habits  of  life  of  the  county  judge  at  or  immediately  sub- 
sequent to  the  time  the  condemnation  money  was  de- 
posited with  him;  that  he  was  spending    considerable 
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more  money  than  had  been  his  wont.  A  close  examina- 
tion of  this  portion  of  the  record  convinces  us  that  there 
was  no  error  in  the  action  of  the  trial  court  in  the  exclu- 
sion of  the.  offered  testimony. 

No  available  errors  have  been  presented  and  the  judg- 
ment must  be 


Affirmed. 


Ernest  M.  Slattery,  appellant,  v.  James  Harley 

ET  AL.,  appellees. 

Filed  Mat  17, 1899.    No.  8900. 

1.  Biparian  Bights.  The  common-law  niles  relative  to  the  rigr^ts  of 
private  riparian  proprietors  are  of  force  in  this  state,  with  the 
exceptions  of  statutory  abrogations  and  changes. 

2. :     Judicial   Notice:     Pleading.     That  a   certain   tract  or 

piece  of  land  is  arid  and,  to  be  of  use  for  agricultural  purposes, 
must  be  irrigated  are  not  matters  of  which  judicial  notice  will 
be  taken.  To  be  available  in  an  action  they  must  be  pleaded 
and,  if  placed  in  issue,  proved. 

3.  Judgment:  Parties  to  Action.  Persons  not  parties  to  the  action 
field  not  entitled  to  the  enjoyment  of  personal  privileges  ac- 
corded by  the  decree  therein  to  those  who  were  impleaded. 

4. :    :    Evidence.    The  findings  and  decree  as  to  certain 

of  the  defendants  held  sustained  by  sufficient  of  the  evidence. 

Review.    The  finding  in  favor  of  one  of  the 


defendants  determined  manifestly  wrong  and  reversed. 

6.  Trial:  Exclusion  op  Evidence:  Review.  The  action  of  the  dis- 
trict court  by  which  it  excluded  from  consideration  and  decree 
certain  designated  matters  field  proper. 

Appeal  from   the   district   court  of   Dawes  county. 
Heard  below  before  Westover,  J.    Reversed  in  part. 

Albert  W.  Crites^  for  appellant 

Allen  G.  Fisher  and  Francis  G.  Earner^  contra. 

Harrison,  O.  J. 

The  plaintiff  commenced  this  action  in  the  district 
court  of  Dawes  county,  and  in  his  petition  pleaded,  in 
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Bubstance,  that  he  was  the  owner  of  a  certain  described 
piece  of  land  in  said  county  and  had  owned  and  occupied 
it  during  a  number  of  years  immediately  prior  to  the 
suit;  that  a  "creek"  or  stream  of  water  flowed,  and  had 
flowed,  in  its  regular  established  course  or  way  through 
and  upon  his  land,  which  water  he  did  use,  and  had  used 
at  all  times,  for  domestic  purposes  and  for  stock,  horses, 
cattle,  etc.,  to  drink,  and  had  enjoyed  the  natural  flow  in 
volume  of  the  water;  that  the  defendants  were  upper 
riparian  proprietors  of  land  on  said  stream,  had  diverted 
the  water  of  the  creek  from  its  usual  course  and  had  not 
returned  it  thereto,  had  thus  appreciably  diminished 
the  volume  of  water  which  would  ordinarily  and  natur- 
ally have  run  in  the  stream  and  through  the  land  of 
plaintiff,  and  had,  in  the  manner  indicated  and  at  times 
stated,  caused  the  creek  to  become  entirely  dry  and  with- 
out any  water  on  the  plaintiff's  premises,  and  that  the 
defendants  threatened  the  continuance  of  said  acts.  The 
relief  sought  was  an  injunction  by  which  the  further  or 
future  commission  of  the  acts  of  which  complaint  was 
made  might  be  restrained.  The  defendants  answered 
and  asserted  their  use  of  the  water  of  the  creek  for  the 
same  purposes  as  the  plaintiff,  with  the  added  one  of  ir- 
rigation. The  right  to  the  latter  use  was  claimed  by 
prior  appropriation,  by  reason  of  a  decree  of  the  court 
in  a  former  action,  also  by  virture  of  a  contract  or  agree- 
ment with  the  plaintiff.  There  was  a  further  plea  of 
rights  of  defendants  acquired  under  legislative  enact- 
ments relative  to  irrigation,  but  the  district  court  ex- 
pressly refused  to  pass  on  this  question,  and  we  will  not 
entertain  it.  The  decree  was  for  defendants,  and  plain- 
tiff has  appealed. 

The  appropriation  theory  of  the  defendants,  as  argued 
in  the  brief,  is  based  upon  the  propositions  that  they 
were  upper  riparian  proprietors  and  as  such  entitled  to 
a  reasonable  use  of  water  from  the  stream,  which  would 
include  its  employment  for  domestic  purposes,  for  wa- 
tering live  stock,  and  for  irrigation,  and  in  this  connec- 
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tion  it  is  stated  that  in  the  arid  west  the  common-law 
theories  of  the  rights  of  riparian  proprietors  have  been 
modified  to  the  extent  of  the  allowance  to  a  riparian 
owner  to  take  water  from  the  stream  and  use  it  for  irri- 
gating. There  are  cases  which  uphold  the  doctrine  to 
which  we  have  just  alluded,  but  poi^sibly  this  court  ex- 
pressed the  contrary  rule  when  it  said:  "Although  the 
contrary  has  been  asserted  in  some  of  the  arid  Pacific 
states  (see  lieno  Smrltiug,  Milliiuj  <C  Reduction  Woi^ks  v. 
.Stevensofiy  20  Nev.  269;  ^towell  t\  Johnson,  2G  Pac.  Rep. 
[Utah]  290),  the  comnum-law  d()ctrin(^  with  respect  to 
the  rights  of  private  riparian  proprietors,  except  as  mod- 
ified by  statute,  prevails  in  this  country.  (Eidcmilhr  Ice 
Co.  V.  Guthrie,  42  Ne^b.  238;  Pomeroy,  Law  of  Water 
Rights  [Black's  eil.]  sees.  127,  130,  and  autliorities  cited.) 
At  common  law  every  riparian  proprietor,  as  an  inci- 
dent to  his  estate,  is  entitled  to  the  natural  flow  of  the 
water  of  running  streams  through  his  land,  undimin- 
ished in  quantity  and  unimpaired  in  quality,  although 
all  have  the  right  to  the  reasonable  use  thereof  for  the 
ordinary  purposes  of  life  (3  Kent,'  Commentaries  *439; 
Angell,  Watercourses  sec.  95;  Gould,  Wat(»rs  sec.  204; 
Pomeroy,  Law  of  Water  Rights  [Black's  ed.]  sec.  8),  and 
any  unlawful  diversion  thereof  is  an  actionable  wrong." 
{Clark  V.  Camhridfjc  &  Arapahoe  Irriyation  &  Lnprovement 
Co.,  45  Neb.  798.)  But  be  this  true  or  not,  to  invoke  the 
aid  of  the  rule  asserted  for  defendants  it  was  necessary 
that  they  so  plead  as  to  place  themselves  within  its  pur- 
view. To  justify  under  the  right  to  in'igate,  even  if  said 
doctrine  could  prevail,  they  must  have  pleaded  and 
proved  that  the  lands  which  they  occupied  were  arid  and 
iiTigation  a  necessity.  They  did  neither.  The  courts 
will  not  take  judicial  notice  that  a  particular  piece  of 
land  is  arid  and  must  be  irrigated  to  be  of  use  for  agri- 
cultural purposes.  {McGhee  Irrigating  Ditch  Co.  v.  Hudson, 
22  S.  W.  Rep.  [Tex.]  398,  21  S.  W.  Rep.  175.) 

The  defendants  in  this  action  were  not  of  parties  to 
the  suit  in  which  the  decree  was  rendered  which  they 
41 
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pleaded  herein  and  of  which  they  claimed  the  benefit 
The  decree  allowed  certain  parties  therein  named  to  use 
the  water  of  the  creek  in  specified  quantities,  and  th*^  de- 
fendants assert  that  they  were  given  the  privilege  by 
said  parties  to  take  the  water  when  they  did  not,  or  on 
stated  days  the  parties  to  the  decree  would  use  no  water, 
but  the  defendants  took  from  the  stream  and  used  for 
irrigation  the  water  which  might  have  been  taken  by 
the  others.  The  privileges  accorded  by  the  decree  were 
personal  and  could  not  be  enjoyed  by  other  persons  in- 
the  manner  we  have  indicated,  and  that  the  acts  of  which 
(*omplaint  is  herein  made  were  under  such  an  arrange- 
ment as  we  have  in  substance  outlined  furnished  no  ex- 
cuse or  defense. 

The  contract  to  which  we  have  just  referred  as  pleaded 
in  the  answer  was  to  the  effect  that  if  the  plaintiff  in  the 
present  action,  who  was  a  party  to  the  agreement,  would 
not  commence  a  suit  to  enjoin  the  other  parties  to  the 
contract  from  withdrawing  water  from  the  creek,  they 
would  refrain  from  the  use  of  the  water  except  as  speci- 
fied in  the  contract.  '  One  defendant  and  party  to  the 
contract,  James  Ilarley,  answered  in  this  suit  that  he 
had  strictly  observed  the  terms  and  obligations  of  the 
agreement,  and  there  was  sufficient  evidence  to  sustain 
a  finding  that  what  he  pleaded  was  true;  hence  the  de- 
cree to  the  extent  it  is  in  his  favor  must  be  affirmed. 

One  of  the  other  defendants  in  this  action,  F.  B.  Wood- 
ruff, was  not  a  party  to  the  contract.  E.  F.  Woodruff,  his 
son,  who  signed  the  contract,  it  appeared,  was  not  active 
in  the  use  of  the  water,  and  the  decree  is  right  as  to  him. 
As  to  F.  B.  Woodruff,  the  evidence  is  clearly  to  the  effect 
that  he  had  committed  the  acts  stated  in  the  petition 
and  without  right.  The  decree  as  to  him  must  be  re- 
versed and  one  entered  in  this  court  perpetuating  the 
injunction  against  him. 

We  have  not  considered  or  discussed  any  questions 
which  might  arise  under  the  statutory  provisions  of  this 
state,  for  two  reasons:  one  of  which  is  that  they  were 
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entirely  excluded  from  the  case  and  decree  in  the  dis- 
trict court,  and  the  second,  we  do  not  think  they  were 
sufficiently  presented  by  the  record  to  call  for  considera- 
tion and  decision  in  that  court;  and  if  so,  are  not  in  this. 

Judgment  as  indicated. 
Charles  E.  Summers,  Sheriff,  v.  W.  A.  Simms  et  al. 

Filed  May  17, 1899.    Xo.  8906. 

1.  Trial:  Right  to  Open  and  Close.  The  party  who  would  be  de- 
feated if  no  evidence  were  given  on  either  side  must  be  allowed 
to  open  and  close  the  introduction  of  evidence  and  arguments 
to  the  jury. 

S.  :    :    Replevin:    Damages.    In  an  action  of  replevin  in 

which  the  petition  alleged  damages  in  the  sum  of  $300  for  the 
unlawful  detention"  of  the  property,  the  answer  admitted  that 
but  for  the  affirmative  matters  of  defense  pleaded  therein  the 
plaintiffs  would  be  entitled  to  judgment,  inclusive  of  nominal 
damag-es,  or  in  the  sum  of  one  cent.  Without  deciding  the  ap- 
plicability to  actions  of  replevin  of  the  general  rule  of  the  right 
to  open  and  close,  held,  that  inasmuch  as  the  plaintiffs'  right  to 
damages  as  pleaded  was  of  issue,  they  were  entitled  to  open 
and  close  even  if  the  rule  was  enforced. 


3.  Instructions:     Review:     Replevin.      Instructions    requested    and 

given  and  asked  and  refused  examined,  and  the  action  as  to 
each  determined  without  error. 

4.  Evidence:    Verdict.     The  evidence  held  sufficient  to  sustain  the 

verdict. 

5.  Hisconduct  of  Counsel:    Review.     Alleged  misconduct  of  counsel, 

consisting  of  statements  during  argument  to  the  jury,  to  be 
available  on  review  must  be  made  the  subject  of  an  objection  at 
the  time,  a  ruling  obtained,  and  exception  taken  thereto,  and  the 
portion  of  the  proceedings  incorporated  in  the  bill  of  exceptions. 

Error  from   the  district  court  of  Fillmore  county. 
Tried  below  before  Hastings,  J.    Affirmed. 

John  D.  Carson,  Robert  J.  Sloan,  Ellis,  Rced^  Cook  d  Ellis, 
for  plaintiff  in  error. 

W.  C.  Sloan,  contra. 
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Habrison,  0.  J. 

During  the  early  part  of  the  year  1890  an  arrangement 
was  effected  by  which  certain  parties,  inclusive  of  the 
defendants  in  error,  respectively  executed  and  delivered 
to  one  John  II.  Wright  their  promissory  notes,  those  of 
defendants  in  error  being  each  in  the  sum  of  flOO.  All 
the  notes  aggivgated  in  amount  |1,930.  Wright  at  the 
time  to  which  we  have  referred  was  possessed  of  very 
little  property  and  no  available  capital  and  desired  to 
engage  in  a  general  retail  mercantile  business  at  Strang, 
this  state,  and  the  notes  were  given  to  enable  him  to  ob- 
tain the  funds  or  credit  necessai'y  to  put  into  cactive  exist- 
ence his  business  intentions  and  wishes.  The  obligations 
were  deposited  in  a  bank  which  furnished  him  fl,300 
in  money  to  use  in  the  purchase  of  goods.  Whether  the 
notes  were  given  and  deposited  for  the  purpose  of  secur- 
ing a  loan  solely,  or  with  the  further  design  of  inducing 
parties  of  whom  Wright  should  order  goods  to  allow  him 
credit  and  partially  for  the  benefit  of  such  parties,  was 
one  of  the  issuable  questions  of  this  action.  In  May  or 
June,  1890,  the  projected  business  venture  was  effectu- 
ated and  became  an  actuality,  and  continued  until  the 
6th  day  of  the  month  of  February,  1891,  when  a  transfer 
of  the  stock  of  goods  which  Wright  then  had  was  made 
to  the  defendants  in  error.  Wright  had  purchased  goods 
of  a  number  of  wholesale  houses  or  firms  on  credit,  and 
for  each  of  several  of  such  creditors  an  action  was  insti- 
tuted, in  which  a  writ  of  attachment  was  procured  to 
issue  and  a  levy  of  it  was  made  on  the  stock  of  goods. 
For  the  defendants  in  error  this,  a  suit  of  replevin,  was 
commenced  and  the  goods  were  taken  under  the  writ  and 
delivered  to  them.  The  action  was  prosecuted  to  a  judg- 
ment, which  in  an  error  proceeding  to  this  court  was 
reversed  and  the  cause  remanded  to  the  district  court 
for  further  hearing.  For  report  of  the  opinion  then  filed 
see  Simms  v.  Summers,  39  Neb.  781.  In  said  opinion  is  a 
full  statement  of  the  matters  of  controversy,  to  which 


Vol.  58]  JANUARY  TERM,  1899.  581 


Summers  v.  SImms. 


we  now  refer  for  such  incidents  of  it  as  we  have  omitted 
at  this  time.  From  another  judgment  of  the  trial  court 
this  proceeding  has  been  prosecuted. 

In  the  answer  in  the  district  court  for  plaintiff  in  error 
it  was  admitted  that  but  for  the  affirmative  matters  of 
defense  set  forth  in  the  answer  defendants  in  error  would 
have  been  at  the  commencement  of  the  suit  and  at  all 
times  entitled  to  the  immediate  possession  of  the  goods 
or  property,  also  entitled  to  judgment  against  the  plain- 
tiff in  error  for  the  costs  of  the  suit,  and  for  damages  in 
the  sum  of  one  cent  for  the  wrongful  detention  of  the 
goods.  The  substance  of  the  affirmative  pleas  of  the  an- 
swer w^as  in  regard  to  a  transfer  of  the  stock  *of  goods 
by  John  H.  Wright  to  the  defendants  in  error  and  that 
the  transfer  was  fraudulent  as  to  his  creditors  and  void. 

At  the  trial  counsel  for  plaintiff  in  error  (the  sheriff) 
asserted  the  right  to  open  and  close  the  introduction  of 
evidence  and  arguments  to  the  jury.  This  was  denied, 
and  that  it  was  refused  is  the  chief  complaint  at  this 
time.  The  petition  contained  a  plea,  in  general  terms 
ordinarily  emploj^ed  in  replevin  actions,  of  the  right  of 
defendants  in  en*or  to  the  immediate  possession  of  the 
goods  and  for  damages  in  the  sum  of  $300  for  unlawful 
detention.  The  reply  was  a  general  denial  of  the  allega- 
tions of  new  matter  in  the  answer.  That  the  party  to  an 
action  who,  from  the  state  of  the  issues  joined,  if  no  evi- 
dence is  introduced,  will  suffer  a  judgment  is  entitled 
to  open  and  close  the  evidence  and  arguments,  is  a  right 
given  by  statute  (Code  of  Civil  Procedure,  sec.  283),  and 
it  is  substantial  error  to  deny  the  right,  but  whether  ap- 
plicable in  action  of  replevin  we  are  not  called  upon  in 
this  case  to  decide.  In  the  case  of  Bixhy  v.  Carfiladdony 
29  N.  W.  Rep.  [la,]  626,  it  was  said:  "The  plaintiff  claims 
to  have  purchased  the  goods  in  controversy  of  one  Bill- 
ings, and  the  defendants  pleaded  that  such  purchase  and 
sale  was  made  to  hinder  and  delay  the  creditors  of  Bill- 
ings, and  was  therefore  fraudulent.  (1.)  Prior  to  the  last 
trial  the  defendants  filed  a  pleading,  admitting  that  the 
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plaintiff  was  in  possession  of  the  property  in  controversy, 
and  that  he  was  rightfully  entitled  to  such  possession; 
that  the  detention  of  the  goods  by  the  sheriff  was  wrong- 
ful, and  that  the  plaintiff  was  damaged  in  the  sum 
claimed  in  the  petition  unless  his  purchase  from  Billings 
was  fraudulent,  and  all  other  defenses  except  this  were 
withdrawn.  Thereupon  the  defendants  claimed  the  right 
to  open  and  close  the  case,  and  assumed  the  burden  of 
proof.  Their  claim  in  this  respect  was  objected  to  by 
the  plaintiff,  but  the  court  sustained  it,  and  this  action 
of  the  court  is  assigned  as  error.  Under  the  issue  the 
plaintiff  was  not  required  to  introduce  any  evidence,  and 
was  entitled  to  judgment  for  all  he  claimed,  if  the  defend- 
ants failed  to  establish  the  fraudulent  character  of  the 
sale  as  pleaded.  The  burden  was  therefore  upon  the  de- 
fendants, and  they  had  the  right  to  open  and  close  the 
case."  In  the  case  at  bar  the  answer  admitted  the  dam- 
ages in  the  sum  of  one  cent,  but  the  petition  asserted 
damages  to  the  amount  of  f300,  and  under  this  plea  the 
defendants  in  error  might  have  introduced  proof  of  sub- 
stantial damages;  hence  of  the  issues  joined  there  was 
one  at  least  to  sustain  which  the  defendants  in  error 
would  have  been  obliged  to  produce  evidence.  This  be- 
ing true,  this  complaint  is  without  force.  To  make  their 
case  as  pleaded  there  was  something  for  the  defendants 
in  error  to  prove,  and  they  were  entitled  to  open  and 
close.  (Code  of  Civil  Procedure,  sec.  283;  1  Thompson, 
Trials,  sees.  228,  229.) 

It  is  argued  that  the  court  erred  in  charging  the  jury 
as  requested  by  defendants  in  error  in  the  instructions 
numbered  3  and  7.  These  were  both  pertinent  to  the 
issues  and  evidence  adduced,  also  within  the  doctrine  of 
the  opinion  filed  in  the  case  at  its  former  hearing,  and 
not  open  to  the  objections  urged  against  them.  There 
was  prepared  for  plaintiff  in  error  an  instruction  num- 
bered 8,  and  it  was  requested  that  it  be  given  in  the 
charge  to  the  jury  and  this  was  denied.  It  is  complained 
that  this  refusal  was  an  erroneous  one.    The  instruction 
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grouped  certain  facts  and  stated  that  if  the  jury  believed 
from  the  evidence  in  the  existence  of  such  facts,  then  the 
verdict  should  be  for  the  plaintiff  in  error.  The  instruc- 
tion tendered  treated  prominently  of  at  least  one  fact, 
and  made  it  elemental  of  the  conclusion  which  was  to  be 
drawn  from  this  and  other  facts  conjointly,  viz.,  that  the 
transfer  of  the  goods  by  Wright  to  defendants  in  error 
was  fraudulent,  and  the  subordinate  fact  to  which  we 
have  reference  could  in  no  event  assume  the  importance 
or  have  the  effect  which  it  was  stated  it  might.  There 
was  also  asked  a  clear  invasion  of  the  province  of  the 
jury,  since  the  question  of  fact — that  of  fraud  in  the 
transfer — w^as  for  that  body  to  determine,  and  not  for 
the  court. 

There  is  also  argued  an  objection  to  the  sixth  instruc- 
tion given  in  compliance  with  the  request  of  defendants 
in  error.  This  portion  of  the  charge  was  in  relation  to 
the  memorandum  of  agreement  which  had  been  intro- 
duced in  evidence,  and  with  regard  to  the  force  and  ef- 
fectiveness of  which  there  was  what  is  not  inaptly  termed 
a  collateral  issue,  to  be  determined  from  the  evidence 
which  bore  directly  thereon,  and  the  jury  was  directed 
that  unless  its  forceful  existence  had  been  shown  it 
might  be  excluded  from  consideration  of  the  main  issues 
to  the  extent  it  might  therein  affect  the  view  to  be 
adopted  of  the  conduct  of  the  defendants  in  eiTor  in  the 
transaction  involved  in  the  litigation:  Under  the  evi- 
dence on  the  subject  it  was  not  improper  to  instruct  the 
jury  that  it  might  first  determine  whether  the  asserted 
agreement  ever  in  fact  had  an  existence;  and  if  not,  to 
drop  it  from  further  consideration. 

It  is  complained  that  the  ninth  instruction  asked  for 
defendants  in  error  was  erroneous.  This  portion  of  the 
charge  embodied  the  proposition  that  even  if  the  jury 
believed  that  the  defendants  in  error  had  agreed  to  the 
memorandum  or  to  sign  it,  yet  they  might,  notwithstand- 
ing that  fact,  deal  with  Wright  and  purchase  the  goods 
as  any  other  person  might  have  done.    This  was  directly 
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within  the  doctrine  announced  in  the  former  decision 
in  the  case  and  was  moreover  entirely  correct. 

A  further  contention  is  that  the  verdict  is  not  sus- 
tained by  the  evidence.  It  appears  from  statements  in 
the  briefs  that  there  have  been  three  trials,  one  of  which 
resulted  in  a  verdict  and  judgment  for  the  plaintiff  in 
error,  one  in  a  disagreement  of  the  jury,  and  one  in  a 
verdict  and  judgment  for  the  defendants  in  error.  The 
evidence  was  conflicting  on  some  of  the  main  points, 
and  from  a  review  of  it  we  cannot  say  that  a  verdict  for 
either  party  would  lack  sufficient  to  support  it  The  dif- 
fering results  of  the  three  trials  disclose  very  clearly 
that  different  minds  would  reach  opposite  conclusions 
from  the  evidence.  The  verdict  will  not,  for  the  reason 
here  urged,  be  disturbed. 

It  is  also  urged  that  there  was  misconduct  of  the  coun- 
sel for  defendants  in  error  during  the  argument  to  the 
jury.  This  is  attempted  to  be  brought  into  the  record 
by  an  assignment  in  the  motion  for  a  new  trial  and  by 
affidavits  in  which  are  detailed  what  it  is  claimed  con- 
stituted the  misconduct,  a  statement  which  was,  but 
should  not  have  been,  made  to  the  jury.  To  obtain  a  re- 
view of  this  there  should  have  been  an  objection  at  the 
time,  a  ruling  thereon,  exception  thereto,  and  the  portion 
of  the  i)roceedings  made  of  the  bill  of  exceptions;  as  it 
is  not  so  presc»nted,  it  is  not  available.  {Oran  v.  Houston^ 
45  Neb.  813;  llanhrs  Life  Ass'n  v.  Lisco,  47  Neb.  340.)  The 
judgment  of  the  district  court  must  be 

Affirmed. 


Francis  I.  Ellick,  Jr.,  v.  Jennie  R.  Wilson. 

Filed  May  17, 1899.    No.  8912. 

1.  Negligence:  Cause  of  Tnjttky.  Whether  an  injury  is  directly 
caused  hy  tin  act  or  the  former  arises  or  flows  from  the  latter 
proximately  or  naturjilly  is  a  x^i'^ctical  question  rather  than  a 
theoretical  one. 
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:    Personal  Injury:    Damages.     A  person  whose  safety  is 

imperilled  by  the  negligent  act  of  another  if  injured  in  a  reason- 
able and  prudent  attempt  under  the  conditions  and  circum- 
stances to  escape  the  threatened  danger  may  recover  from  the 
negligent  one  damages  for  the  injury. 


3. :    :    Question  for  Jury.    Whether  the  negligence  and 

peril  had  existence  and  the  attempt  to  avoid  the  latter  was  pru- 
dent and  reasonable  are  usually  questions  of  fact  for  the  deter- 
mination of  a  jury. 

4.  Instructions:  Review.       Assigned  errors  of  the  giving  designated 
instructions  and  refusals  of  others  held  without  force. 

Error  from  the  district  court  of  Dodge  county.  Tried 
below  before  Marshall,  J.    Affirmed. 

Frick  d  Dolczaly  for  plaintiff  in  error. 
N.  H.  Belly  contra. 

Harrison,  0.  J. 

The  petition  filed  in  this  case  reads  as  follows:  "The 
said  plaintiff  complains  of  the  said  defendant  for  on  or 
about  the  23d  day  of  December,  1894,  the  said  defendant 
recklessly,  negligently,  and  wrongfully,  with  force  and 
violence,  threw  and  thrust  some  large  and  heavy  planks 
or  boards  into  a  room  in  the  Eno  Hotel,  in  the  city  of 
Fremont,  Nebraska,  then  used  and  occupied  by  plaintiff 
as  a  guest  at  said  hotel,  and  plaintiff,  without  any  fault 
or  negligence  on  her  part,  in  trying -to  avoid  and  escape 
from  physical  injury  of  which  she  was  in  imminent  dan- 
ger from  the  violence  and  wrongful  act  of  defendant  as 
aforesaid,  dodged  and  made  a  sudden  move  backward 
and  to  one  side,  and  thereby  wrenched,  sprained,  and 
otherwise  hurt  and  injured  her  right  knee  and  the  mus- 
cles, ligaments,  tendons,  and  other  parts  thereof  so  that 
she*  became  and  was  sick,  sore,  lame,  and  unable  to  at- 
tend to  her  ordinary  affairs  for  the  space  of  about  one 
month,  to  her  damage  in  the  sum  of  f  100,  and  was  com- 
pelled to  employ  a  physician  at  an  expense  of  |15,  and 
to  pay  for  her  board  and  lodging,  care  and  nursing,  at 
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said  hotel  the  sum  of  $100.  Plaintiff  further  says  that 
her  injuries  so  received  as  aforesaid  are  of  a  permanent 
nature  and  her  physical  vigor  and  bodily  strength  are 
impaired  and  will  be  during  her  natural  life,  and  she 
will  continue  to  suffer,  as  she  has  suffered  heretofore, 
great  mental  anguish  and  bodily  pain  from  the  same; 
that  she  is  a  poor  woman,  dependent  on  her  earnings  as 
a  working  girl  for  her  supi)ort,  and  by  reason  of  said 
injuries  her  capacity  for  earning  a  living  has  been  very 
much  diminished,  to  her  damage  in  all  in  the  sum  of 
f5,000,  for  which  sum,  with  costs  of  suit,  she  claims  judg- 
ment against  said  defendant."  The  answer  was  a  general 
denial.  A  trial  of  the  issues  resulted  in  a  judgment  for 
the  complainant,  to  reverse  which  is  the  purpose  of  a 
proceeding  in  error  to  this  court 

When  during  the  trial  it  was  announced  that  the  de- 
fendant in  eiTor  rested  her  case  counsel  for  plaintiff  in 
error  moved  an  instruction  to  find  for  plaintiff  in  error, 
"for  the  reason  that  no  recovery  can  be  had  in  law  in  this 
case,  for  the  reason  that  it  appears  from  the  evidence 
that  the  injury  complained  of  is  not  the  approximate  or 
reasonably  to  be  expected  result,  and  that  the  result  was 
a  mere  accident  in  law."  This  was  refused,  and  that  it 
was  is  of  the  errors  alleged  and  argued.  It  is  disclosed 
by  the  evidence  that  the  defendant  in  error  and  her  sister 
were  at  the  Eno  Hotel,  in  Fremont,  this  state,  and  about 
11  o'clock  P.  M.  of  I^ecember  23,  1894,  went  to  their  room 
in  the  hotel,  and  what  further  occurred  will  as  w^ell  ap- 
pear from  portions  of  the  evidence  which  we  will  quote. 
The  defendant  in  error  testified  as  follows: 

Q.  Now  go  on.    Just  state  what  transpired. 

A.  Well,  we  lit  the  lamp  and  my  sister  got  ready  for 
bed,  and  I  was  almost  ready  for  bed.  I  heard  my  sister 
scream.  I  looked  up  to  the  transom  and  saw  5.  large 
board  sticking  up  through  the  transom,  about  tw^o  fee.t, 
I  think  it  was,  and  1  walked  over  to  the  door  to  see  if  I 
could  see  anybody  in  the  hall.  Of  course  we  could  not 
leave  the  board  there  all  night.    Mr.  EUick  was  standing 
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in  the  hall.  I  closed  the  door  and  locked  it  again,  and 
pretty  soon  I  heard  Mr.  EUick  laugh,  and  he  said,  "I  will 
take  the  board  down*,  girls,"  and  instead  of  taking  the 
board  down  he  shoved  it  on  into  the  room.  I  was  stand- 
ing by  the  wash-stand.  It  was  right  over  my  head.  The 
board  kind  of  tottered,  and  I  stepped  one  side,  and  fell. 
J  thought  the  board  w^as  going  to  hit  me. 

Q.  Well,  what  then? 

A.  I  fell,  and  I  fainted  after  I  fell  down,  and  my  sister 
threw  some  water  in  my  face  and  helped  me  to  bed,  and 
I  staid  in  bed  a  few  minutes,  I  thought  it  would  make 
my  knee  get  better,  it  hurt  me  so;  and  she  went  over  and 
called  Mrs.  Blue  and  she  rubbed  some  liniment  on  my 
knee.  It  didn't  help  it  any.  They  sent  for  Dr.  McDonald 
about  12  o'clock,  when  he  came  and  bandaged  it  up  in 
some  muslin  until  next  morning.  I  didn't  sleep  any  that 
night, 

Q.  How  was  it  as  to  paining? 

A.  It  pained  me  all  night,  and  the  next  morning  Dr. 
McDonald  came  and  put  a  splint  on  my  knee. 

She  further  stated : 

Q.  How  near  did  the  board  come  to  your  head? 

A.  Why,  I  could  reach  it  with  my  hand,  if  I  raised  my 
hand  this  way.    I  could  touch  the  board. 

Q.  How  was  the  board  managed  while  it  was  in  that 
position? 

A.  I  thought  it  was  going  to  fall  down  and  hit  my  head, 
that  is  when  I  fell  I  jumped  to  one  side. 

The  sister  stated  : 

Well,  I  retired  first.  Sister  wasn't  ready  yet.  I  heard 
a  noise  toward  the  transom,  like  the  scraping  of  a  board, 
and  looked  toward  the  transom  and  screamed,  and  my 
sister  jopened  the  door  and  saw  Mr.  Ellick  in  the  hall  and 
closed  the  door,  and  immediately  after  the  door  was 
closed  I  heard  some  one  laugh,  and  I  recognized  the  voice 
as  being  Mr.  Ellick. 

Q.  How  long  had  you  known  Mr.  Ellick  at  that  time? 

A.  I  don't  know  just  how  long,  a  few  weeks. 
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Q.  How  had  you  known  him? 

A.  Why  he  boarded  at  the  hotel.  I  waited  on  him  in 
the  dining-room. 

Q.  You  saw  him  several  times  every  day? 

A.  Yes,  three  times. 

Q.  Was  he  a  considerable  of  a  hand  to  laugh,  or  other- 
wise?   Had  you  head  him  laugh  before? 

A.  Yes,  several  times. 

Q.  You  say X  you  screamed,  she  opened  the  door,  and 
then  what, — then  you  heard  him  laugh? 

A.  I  heard  him  laugh.  Then  he  pushed  the  board  over, 
and  my  sister  thought  to  prevent  it  striking  her  head. 
She  jumped  quick  to  one  side  and  fell  forward. 

The  plaintiff  in  error  stated  that  he  went  upstairs  to 
go  to  his  room,  and  when  near  the  room  in  which  the  de- 
fendant in  error  and  her  sister  were  one  of  them  called 
to  him  and  requested  him  to  "take  the  board  away  that 
was  against  the  transom.'^  There  seemed  to  be  a  board 
against  the  transom.  The  board  or  boards  were  about 
twelve  or  fourteen  feet  in  length  and  were  so  placed  that 
the  one  end  was  in  the  room  about  two  feet  and  the  other 
rested  on  the  hall  floor.  The  plaintiff  in  error  further 
testified:  "I  picked  it  up  at  the  end,  and  being  acquainted 
with  the  girls,  and  always  in  a  cutting  up  way  around 
there,  I  just  pushed  it  in  about  half  way,  took  it  out  and 
put  it  where  the  rest  of  the  boards  were  and  went  to  bed." 
The  contention  for  plaintiff  in  error  under  the  assign- 
ment of  error  to  which  we  have  referred  is  that  there  was 
no  liability,  for  tlie  reasons  that  it  was  shown  that  the 
injury  to  defendant  was  an  accident  and  not  a  direct  and 
natural  consequence  of  the  act  of  plaintiff  in  error, — not 
an  effect  of  which  his  act  was  naturally  the  cause  or 
which  could  be  expected  as  a  result;  that  he  owed  no 
duty  toward  defendant  in  error  except  such  as  one  mem- 
ber of  society  owes  to  another,  and  his  act  was  without 
malice,  bad  motive,  or  purpose.  It  has  been  stated  on 
this  subject:  "Though  an  inquiry  as  to  what  is  the  prox- 
imate cause  of  an  injury,  from  a  legal  point  of  view,  often 
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involves,  in  a  sense,  metaphysical  subtleties  and  distinc- 
tions, in  determining  what  are  and  what  are  not  the  prox- 
imate consequences  of  an  act,  the  law  favors  practical 
distinctions  rather  than  those  w^hich  are  merely  theoreti- 
cal. In  fact  a  result  may  be  physically  secondary  and 
consequential,  and  yet  in  legal  contemplation  proximate. 
In  this  connection  it  has  been  well  said  that  'the  law  is 
a  practical  science,  and  courts  do  not  indulge  refine- 
ments and  subtleties  as  to  causation  that  would  defeat 
the  claims  of  natural  justice/  So  impossible  is  it  to  lay 
down  any  general  rules  of  uniform  application  in  this 
connection,  that  it  is  almost  conceded  that  each  case 
must  be  decided  with  reference  to  its  own  particular 
facts  or,  as  it  was  said  by  one  court:  'Many  cases  illus- 
trate, but  none  define,  what  is  an  immediate  or  what  is 
a  remote  cause.  Indeed,  such  a  cause  seems  to  be  in- 
capable of  any  strict  definition  which  will  suit  in  every 
case.'  To  a  sound  judgment  must  be  left  each  particular 
case."  (8  Am.  &  Eng.  Ency.  Law  [2d  ed.]  567.)  In  the 
case  at  bar  the  act  of  plaintiff  in  error  in  pushing  the 
board  into  the  room  was,  to  say  the  least,  a  reckless  and 
careless  one  and  no  doubt  planned  and  calculated  to  have 
some  effect  on  the  inmates  thereof,  a  very  probable  one 
of  which  might  very  reasonably  be  expected  to  be  that 
of  fright  or  fear,  and  it  would  not  be  unreasonable  to 
contemplate  that  there  might  be  an  attempt  to  escape 
what  might  well  be  viewed  as  a  threatened  injury. 
Whether  the  party  injured  had  good  reason  to  appre- 
hend danger  and  acted  with  reasonable  prudence  under 
the  circumstances  w^ere  questions  of  fact  for  the  jury, 
and  not  in  this  case  of  law  for  the  court  (8  Am.  &  Eng. 
Ency.  Law  [2d  ed.]  581),  and  in  view  of  all  the  evidence 
we  cannot  say  that  the  decision  of  the  jury  was  clearly 
wrong;  hence  it  will  not  be  disturbed. 

There  were  some  instructions  given  by  the  court  to  pre- 
sent to  the  jury  the  questions  wliich  in  another  branch  of 
the  case  we  have  just  considered,  and  it  is  urged  that  the 
exposition  of  them  was  too  narrow,  and  it  is  stated  that 
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with  a  view  to  correct  said  defect  and  others  there  were 
requested  for  plaintiff  in  error  certain  instructions,  which 
were  refused.  Tliat  the  first  to  which  we  have  referred 
were  given  and  the  latter  refused  were  of  the  assignments 
of  error,  and  they  are  now  urged  in  argument.  We  have 
made  a  careful  examination  of  these  matters,  and  are 
forced  to  conclude  that  the  instructions  given  were  thor- 
oughly pertinent  and  applicable  to  the  conditions  and 
circumstances  developed  in  evidence  and  not  open  to  the 
criticisms  made;  and  those  refused  being  on  the  same 
subjects  covered  by  the  ones  read  it  was  not  error  to  re- 
fuse to  read  them;  furthermore,  relative  to  the  one  re- 
fused numbered  2,  it  contained  some  objectionable  mat- 
ter. No  errors  have  been  established  and  the  judgment 
must  be 

Affirmed. 


Z.  BoTJGHN  V.  A.  E.  Smith. 

Fn.ED  May  17, 1899.    No.  8889. 

1.  Contract:     Coxstriction.     The   contract   set   out   in   the  opinion 

construed,  and  held  to  bind  the  parties  thereto  to  account  to 
each  other  for  the  net  profits  derived  from  the  purchase  and 
sale  of  lands  under  the  contract,  although  such  real  estate  was 
not  specially  described  therein. 

2.  :    Consideration.    One  consideration  is  sufficient  to  support 

all  the  stipulations  of  a  contract,  where  such  was  the  intention 
of  the  parties. 

Error  from  the  district  court  of  Cedar  county.    Tried 
below  before  Evans,  J.    Afpnncd. 

J.  C.  Robinson,  for  plaintiff  in  error. 

Miller  d  Ready  and  Barnes  &  Tyler,  eontra. 

NORVAL,  J. 

This  suit  was  brought  in  the  court  below  by  A.  E. 
Smith  against  Z.  Boughn  for  an  accounting  between  the 


Vol.  58]  JANUARY  TERM,  1890.  591 


Boughn  V.  Smith. 


parties  relating  to  the  purchase  and  sale  of  the  southeast 
quarter  of  section  29,  township  28,  range  1  east.  The 
plaintiff  obtained  judgment  for  the  sum  of  $327.40,  and 
the  defendant  prosecutes  error. 

The  petition  is  assailed  as  not  stating  a  cause  of  action 
against  the  defendant  Plaintiff  avers  that  the  parties 
entered  into  a  written  contract,  which  is  made  a  part  of 
the  petition,  and  a  copy  of  which  follows: 

"This  contract,  made  this  29th  day  of  June,  1889,  wit- 
nesseth  that  A.  E.  Smith  sold  and  conveyed  to  Z.  Boughn 
the  following  described  lands,  N.  E.  ^  of  section  21,  T. 
28,  R.  1  E.,  on  these  express  conditions  and  reservations, 
that  is  to  say:  In  consideration  of  the  sale  of  said  lands 
by  A.  E.  Smith  to  Z.  Boughn  for  the  sum  of  seventeen 
hundred  and  forty  dollars  the  said  Boughn  hereby  agrees 
that  when  the  land  shall  be  sold,  said  A.  E.  Smith,  his 
heirs  and  assigns,  shall  receive  from  Z.  Boughn  one-half 
the  net  profits  on  the  said  land  over  and  above  the  said 
seventeen  hundred  and  forty  dollars,  interest  and  taxes, 
also  taking  into  account  the  expenses  of  breaking  up  and 
cultivating  the  same  and  the  crops,  if  any,  raised  on  the 
same.  And  it  is  further  expressly  agreed  by  both  parties 
hereto  that  in  case  either  party  finds  a  purchaser  for 
said  land,  and  the  other  party  shall  not  desire  to  sell 
the  same,  then  the  party  not  desiring  to  sell  shall  pur- 
chase of  the  other  party  his  interest  in  said  land  under 
this  contract.  And  it  [is]  further  agreed  that  the  condi- 
tions and  agreements  shall  hold  good  as  to  any  other 
lands  which  the  said  Boughn  and  Smith  may  purchase 
together  hereafter. 

"Witness:  A.  E.  Smith. 

"Z.  Boughn." 

It  is  further  alleged  that  in  accordance  with,  and  under 
the  terms  of,  said  contract  plaintiff  and  defendant,  in 
July,  1889,  purchased  jointly  the  southeast  quarter  of 
section  29,  township  28,  range  1  east,  for  $2,000,  and  was 
held  by  defendant  in  trust  for  the  use  and  benefit  of 
plaintiff  and  defendant;  that  said  written  contract  con- 
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tained  the  provision,  "and  it  is  further  agreed  that  the 
provisions  and  agreements  shall  hold  good  as  to  any 
other  lands  which  the  said  Boiighn  and  Smith  may  pur- 
chase together  hereafter;"  that  the  land  last  above  de- 
scribed was  sold  by  defendant  for  |5,600  to  one  Christen- 
sen,  and  defendant  has  received  the  rents  and  profits  of 
said  real  estate,  and  the  whole  proceeds  of  the  sale,  and 
has  refused  to  aecount  or  pay  over  to  plaintiff  his  share 
of  profits  in  the  purchase  and  sale  of  such  real  estate,  al- 
though often  requested  so  to  do,  and  that  defendant  is 
indebted  to  plaintiff  by  reason  of  the  premises  in  the  sum 
of  12,500. 

The  contention  of  the  defendant  below  is  that  the  ac- 
tion is  based  upon  the  written  agre<^ment  copied  above, 
and  as  it  refers  specifically  to  the  selling  by  him  to 
Boughn,  and  the  division  of  the  profits  of,  the  northeast 
quarter  of  section  21,  township  28,  range  1  east,  no  re- 
covery can  be  had  by  reason  of  the  alleged  joint  pur- 
chase of  the  southeast  quarter  of  section  29,  in  town 
and  range  aforesaid,  and  the  subsequent  sale  thereof  at 
an  increased  price,  and  Patterson  v.  Murphy,  41  Neb.  818, 
is  cited  to  sustain  the  argument.  In  that  case  it  was  held 
that  a  party  suing  on  a  written  contract  is  limited  by  its 
terms.  We  fully  adhere  to  the  doctrine  of  that  decision, 
but  it  has  no  application  to  the  case  at  bar.  While  the 
contract  describes  a  different  tract  of  land  from  that 
stated  in  the  petition,  the  pleading  of  the  plaintiff  is  not 
for  that  reason  defective.  It  will  be  observed  that  the 
contract  contains  the  express  provision  that  the  "condi- 
tions and  agreements  shall  hold  good  as  to  any  other 
lands  which  the  said  Boughn  and  Smith  may  purchase 
together  hereafter."  So  that  the  parties  at  the  time  the 
written  contract  was  entered  into  contemplated  other 
purchases  and  sales  of  real  estate,  and  stipulated  that  the 
provisions  of  the  contract  should  apply  to  such  other  pur- 
chases and  sales.  In  the  petition  it  is  specifically  al- 
leged that  the  southeast  quarter  of  section  29  was  pur- 
chased by  the  parties  in  pursuance  and  under  the  terms 
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and  conditions  of  their  said  written  contract,  for  their 
joint  use  and  benefit,  and  said  quarter  section  is  as  much 
within  the  contract  as  if  the  same  had  been  specifically 
described  therein.  Plaintiff,  therefore,  does  not  seek 
a  recovery  contrary  to  the  written  contract  entered  into 
with  the  defendant.  The  petition  states  a  cause  of  action 
in  favor  of  the  plaintiff  for  his  share  of  the  profits  grow- 
ing out  of  the  purchase  and  sale  of  the  said  southeast 
quarter. 

It  is  also  argued  that  if  the  contract  could  be  construed 
to  apply  to  the  southeast  quarter  of  section  29,  then  there 
was  no  consideration  for  such  agreement.  The  contract 
must  be  regarded  as  an  entirety,  and  on  its  face  discloses 
a  consideration  for  the  agreements  or  stipulations  therein 
contained.  In  consideration  of  plaintiff  selling  his  land 
to  the  defendant  at  a  stipulated  sum,  the  latter  agreed 
with  the  former  that  when  this  land  should  be  sold  the 
net  profits  derived  therefor  should  be  divided  between 
them.  This  consideration  was  sufficient  to  uphold  the 
clause  in  the  contract  relating  to  any  other  land  which  the 
parties  might  subsequently  purchase  under  and  in  pursu- 
ance of  the  agreement.  It  is  not  true,  as  suggested  by 
counsel  for  defendant,  that  when  the  transaction  relat- 
ing to  the  northeast  quarter  of  section  21  was  closed 
according  to  the  agreement  of  the  parties,  the  entire  con- 
sideration of  the  contract  was  exhausted.  One  consid- 
eration is  suflScient  to  support  an  entire  contract,  when 
such  was  the  intention  of  the  parties.  No  reversible  er- 
ror appearing  in  the  record,  the  judgment  is 

Affirmed. 


William  M.  Clark  v.  H.  E.  McDowell. 

Filed  Mat  17, 1899.    No.  8887. 

Time  to  Prosecute  Error.  A  proceeding  in  error  in  the  supreme  court 
must  be  commenced  within  one  year  from  the  overruling  of 
the  motion  for  a  new  trial,  to  confer  jurisdiction  to  review  the 
case. 

42 
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Error  from  the  district  court  of  Clay  county.  Tried 
below  before  Hastings,  J.    Dufmissed. 

William  M.  Clarky  pro  ae. 

Ambrose  C.  Epperson^smd  J.  L.  Epperson  d  Sons,  contra. 

NORVAIi,  J. 

The  motion  for  a  new  trial  was  overruled  and  final 
judgment  was  rendered  by  the  court  below  on  November 
23,  1895.  This  error  proceeding  was  instituted  in  this 
court  November  24,  1896,  or  more  than  one  year  after 
the  rendition  of  the  order  sought  to  be  reviewed.  As  the 
error  proceeding  was  not  commenced  in  this  court  within 
one  year  from  the  time  the  motion  for  a  new  trial  was 
overruled,  this  court  is  without  jurisdiction  to  review 
the  case.  (Sharp  v.  liroicn,  34  Nob.  406;  Scarborough  v. 
Myrick,  47  Nc^b.  794;  Chapman  v.  Allen,  33  Neb.  129;  Record 
t\  Butters,  42  Neb.  786.)    The  proceeding  is 

Dismissed. 


George  W.  Littell  v.  Anna  M.  Cross. 

Piled  May  17, 1899.    No.  8896. 

Beview:  Unauthenticated  Transcript  of  Judgment:  Dismissal.  A 
petition  in  error  will  be  dismissed  in  the  absence  of  an  authen- 
ticated transcript  of  the  judgment  or  final  order  sought  to  be 
reviewed. 

Error  from  the  district  court  of  Pierce  county.    Tried 
below  before  Robinson,  J.    Dismissed. 

John  0.  lAcey  and  B.  B.  Willey,  for  plaintiff  in  error. 

W.  W.  Quiveyy  contra. 
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NORVAL,  J.  ' 

The  record  in  this  case  is  authenticated  as  follows: 

'•^The  State  of  Nebraska,  \ 
Pierce  County.  J      ' 

I,  R.  A.  Tawney,  clerk  of  the  district  court  of  Pierce 
county,  do  hereby  certify  that  the  foregoing  is  the  orig- 
inal bill  of  exceptions  in  the  said  cause  upon  the  testi- 
mony taken  on  the  motion  for  a  new  trial,  and  also  a 
true  and  perfect  transcript  of  the  petition,  answer,  and 
instructions  given  in  said  action  as  the  same  are  on  file 
and  of  record  in  my  office. 

"[seal,.]  R.'A.  Tawney, 

''Clerk  of  the  District  Court:' 
It  will  be  observed  that  the  foregoing  makes  no  men- 
tion of  the  final  judgment  entered  in  the  district  court. 
In  the  absence  of  an  authenticated  transcript  of  the 
judgment  or  order  sought  to  be  reviewed  the  petition 
in  eiTor  must  be  dismissed.  (Bailey  v.  Eastman^  54  Neb. 
416.)  .     , 

Dismissed. 


L.  Berkson  et  al.  v.  Meyer  Heldman  et  al. 

Piled  May  17, 1899.    No.  8895. 

Sales:  Commercial  Agencies:  False  Statement  op  Seller:  Rescis- 
sion, a  sale  of  goods  made  on  the  faith  of  the  entire  report  of 
a  commercial  agency  as  to  the  financial  standing  of  the  proposed 
buyer,  and  not  particularly  in  reliance  of  a  statement  made  by 
him  to  the  agency,  cannot  be  rescinded  because  such  statement 
was  false  and  untrue.    Poska  v.  Stearns,  56  Neb.  541,  followed. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Holmes,  J.    Reversed. 

Sawyer  d  Snell  and  J.  E.  Philpott,  for  plaintiffs  in  error. 

V.  H.  Stone  and  Coffin  d  Stone,  contra. 
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NORVAL,  J.  ,....• 

Four  actions  of  replovin  were  broiip^lit  in  the  district 
court  of  Lancast(»r  county  aj2;ainst  L.  Berkson,  Lewis 
Poska,  Sol  Bcrkson,  Charh^  11.  Dell,  German  National 
Bank,  and  11.  Simmons  (iregorj'  Dry  Goods  Company, 
in  one  of  which  Meyer  Ileldman  and  others  were  plain- 
tiffs and  in  each  of  the  other  three  causes  Julius  Bam- 
berger and  others,  Isaac  Steppacher  and  others,  and 
Katz-Nevins  Company,  respectively,  were  plaintiffs. 
Each  action  was  to  recover  certain  goods  sold  by  the 
plaintiffs  therein  to  the  defendant  L.  Berkson,  a  retail 
merchant  at  Lincoln,  which  sale,  it  was  claimed,  was  in- 
duced by  cei-tain  false  and  fraudulent  representations 
made  by  the  pur(*haser,  s(»t  forth  in  the  petition  for  re- 
plevin, whereby  the  right  to  rescind  the  sale  is  asserted. 
The  causes  were  tried  tog(»ther  in  the  lower  court,  in 
each  a  separate  judgment  was  entered  against  the  de- 
fendants, and  a  si^parate  bill  of  exceptions  was  settled 
f.ud  allowed.  The  defendants  have  brought  the  causes 
nere  for  review,  filing  separate  transcripts  in  this  court 
It  is  disclosed  that  the  goods  in  controversy,  after  they 
had  bcHm  sold  by  the  several  plaintiffs  to  L.  Berkson, 
were  mortgaged  by  the  purchaser  to  the  other  defend- 
ants and  possession  of  the  property  was  taken  by  the 
mortgagees.  The  mortgages  are  not  assailed,  but  the 
question  presented  for  consiclcration  is  whether  the  vend- 
.ors  were  entitled  to  rescind  the  sale  on  the  ground  of 
fraud  in  the  purchase,  and  to  recover  the  property  from 
the  mortgagees.  The  evidence  adduced  on  the  trial  tends 
to  show  that  Berkson  made  certain  false  representations 
as  regards  his  financial  standing  to  the  R.  G.  Dun  &  Co. 
Commercial  Agency,  and  the  latter  made  a  report  or 
statement  concerning  the  same  to  the  several  plaintiffs 
as  follows:  "Berkson,  L.,  D.  G.  &  Notions,  Lincoln,  Neb., 
July  8,  1893.  Thinks  the  stock  would  invoice  fully  |12,- 
000,  insured  »1 0.000,  and  Jii51,200  would  pay  his  entire  in- 
debtedness.   Is  doing  a  fair  business,  which  is  managed 
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economically  and  with  some  profit.     Has  been  here  a 
good  many  years,  and  no  complaints  are  heard  of  him  in 
any  way.     His  stock  is  largely  of  cheaper  variety,  and 
would  suffer  heavy  shrinkage  on  forced  sale.     Is  gen- 
erally conceded  a  net  worth  of  $4,000  to  |5,000,  this  esti- 
mate allowing  liberally  for  shrinkage  in  stock.     Pros- 
liects  thought  fair."    In  making  the  sales  to  Berkson  the 
several  plaintiffs  relied  upon  the  foregoing  statement  or 
report,  and  the  right  to  a  rescission  is  predicated  thereon. 
This  report  of  the  commercial  agency  was  before  the 
court  in  Poska  v.  Steams^  56  Neb.  541,  where  it  was  held 
that  a  sale  made  on  the  faith  of  such  report  as  an  en- 
tirety, and  not  particularly  on  the  strength  of  the  state- 
ment made  by  Berkson  to  the  commercial  agency,  could 
not  be '  rescinded  merely  because  such  statement  was 
false  and  untrue.    With  reference  to  said  report,  in  the 
case  just  mentioned,  we  said  "that  there  was  no  pre- 
tense that  Berkson  had  made  the  statements  therein  em- 
bodied, except  that  he  estimated  that  $1,200  would  pay 
his  entire  indebtedness."     This  observation  is  equally 
applicable  to  the  cases  now  before  the  court,  and  yet  the 
several  plaintiffs  relied  upon  the  truthfulness  of  the  re- 
port as  a  whole,  while  it  only  purported  to  include  the 
statement  by  the  purchaser  of  a  single  fact.    Under  the 
rule  announced  in  PosJxa  v.  Stearns,  supra,  the  sales  could 
not  be  rescinde<l  on  the  ground  of  fraud.    It  is  unneces- 
sary to  review  the  evidence.    It  must  suflSce  to  say  that 
it  establishes  beyond  controversy  that  the  several  plain- 
tiffs, in  making  the  sales  to  Berkson,  relied  exclusively 
upon  the  said  report  of  his  financial  standing  by  the  R. 
G.  Dun  &  Co.  Commercial  Agency.    It  is  true  in  the  case 
of  Isaac  Steppacher  and  others  against  Berkson  the  trial 
court  made  a  finding  as  to  certain  false  representations 
made  by  Berkson  to  Jlax  Sallinger,  the  traveling  sales- 
man of  said  plaintiffs,  but  there  is  no  competent  evidence 
which  we  have  been  able  to  discover  in  the  record  which 
tends  to  show  that  either  Mr.  Sallinger,  or  the  firm  he 
repre»euted;  relied  ou  such  statements.    The  cases  are 
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governed  by  the  deeision  in  Poska  v,  StearnSj  supra,  and 
for  the  reasons  stated  in  the  opinion  filed  therein  the 

judgments  are 

Reversed. 


C.  D.  Woodward  et  al.  v.  State  of  Nebraska,  ex  rel. 
William  Thomssen. 

Filed  May  17, 1899.    No.  10507. 

1.  Payment  of  Costs:  Waiver  of  Right  to  Appeal.    The  mere  pay- 

ment of  the  costs  by  an  unsuccessful  litigant  is  not  a  waiver  of 
the  right  to  a])j)eal  or  prosecute  error  from  the  judgment  ren- 
dered on  the  merits. 

2.  Office  and  Officers:  Official  Bonds:  Approval.    Under  section  17, 

chapter  10,  Compiled  Statutes,  the  incumbent  of  a  public  office 
having  public  funds  or  property  in  his  control,  who  is  re-elected, 
shall  not  have  his  bond  approved  until  he  has  produced  and  fully 
accounted  for  such  funds  and  property. 

3.  :  :  .  The  provisions  of  said  section  17  are  man- 
datory, and  are  applicable  to  any  person  elected  to  the  office  of 
county  treasurer  as  his  own  successor  who  has  failed  to  account 
for  or  produce  to  the  proper  accounting  officers  all  the  public 
funds  or  property  of  which  he  had  control. 

4.  Mandamus:  Judgment  on   Pleadings.     It  is  reversible   error   to 

grant  a  peremi)tory  writ  of  mandamus  upon  the  pleadings  alone, 
and  without  the  production  of  evidence,  where  a  material  aver- 
ment in  the  application  or  petition  for  the  writ  is  put  in  issue 
by  the  answer. 

5.  Pleading:  Conclisions  of  Law.    Mere  conclusions  of  law  in  a  plead- 

ing will  be  disregarded. 

6.  Mandamus:  ArrnovAL  of  Official  Bond.    Mandamus  will  not  lie 

to  compel  the  approval  of  an  official  bond  when  the  application 
for  the  writ  fails  to  show  that  the  bond  tendered  was  executed 
by  sufficient  competent  sureties. 

Error  from  the  district  court  of  Hall  county.    Tried 
below  before  Thompson,  J.    Reversed. 

W.  8.  Pearne,  County  Attorney,  R.  R.  Horth,  Charles  0. 
Ryan,  and  Fred  W.  Ashton,  for  plaintiffs  in  error. 


W.  E,  Thompson  and  0,  A,  Abbott^  contra. 
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NORVAL,  J. 

William  Thomssen,  the  relator,  instituted  mandamus 
proceedings  in  the  court  below  to  compel  the  respond- 
ents, as  members  of  the  board  of  supervisors  of  Hall 
county,  to  approve  his  official  bond  as  county  treasurer 
of  said  county.  An  answer  was  filed  to  the  application 
by  all  the  respondents,  except  two,  and  the  cause  was 
submitted  to  the  court,  heard  and  decided  upon  said 
pleadings,  a  peremptory  writ  of  mandamus  was  allowed 
and  issued  as  prayed,  and  the  costs,  amounting  to  f3.60, 
were  taxed  against  the  respondents,  which  they  subse- 
quently paid. 

Counsel  for  the  relator  strenuously  insisted  that  the 
respondents,  having  voluntarily  paid  the  costs  adjudged 
against  them  by  the  district  court,  are  thereby  precluded 
from  prosecuting  this  proceeding  to  have  the  judgment 
allowing  the  writ  reviewed,  and  Hamilton  County  v.  Bai- 
kjfy  12  Neb.  57,  and  Gray  v.  Smith,  17  Neb.  682,  are  cited 
to  sustain  the  argument.  Those  decisions  are  not  in 
point  here.  They  decide  that  where  a  litigant  accepts 
the  amount  of  his  recovery,  he  thereby  waives  the  right 
to  have  said  judgment  reviewed  by  appellate  proceeding. 
Obviously  it  would  be  unjust  to  permit  a  party  who  has 
received  the  fruits  of  a  judgment  in  his  favor  to  prose- 
cute error  therefrom,  for  the  acceptance  of  the  benefits 
of  the  litigation  is  an  affirmance  of  the  regularity  of  the 
proceedings  resulting  in  the  judgment  and  a  waiver  of 
the  right  to  prosecute  appeal  or  error  proceeding.  The 
acceptance  of  the  am6unt  of  a  judgment,  like  the  taking 
of  a  stay  of  execution  or  order  of  sale,  is  a  waiver  of  all 
error  in  the  proceedings.  But  the  payment  of  the  costs 
of  a  case  by  the  party  against  whom  the  same  were 
taxed  does  not  have  that  effect.  This  judgment  con- 
sists of  two  parts,  one  on  the  merits  and  the  other  for 
the  costs.  The  payment  and  satisfaction  of  the  latter  is 
no  bar  to  error  proceeding  to  obtain  the  reversal  of  the 
order  or  judgment  granting  the  peremptory  writ.    The 
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payment  of  the  costs  is  not  an  affirmance  of  the  validity 
of  the  other  portion  of  the  judgment.  In  Elliott,  Ap- 
pellate Procedure,  section  152,  it  is  said:  "It  is  obvious 
that  there  is  an  essential  difference  between  one  who 
pays  a  judgment  against  him,  and  one  who  accepts  pay- 
ment of  a  Slim  awarded  him  by  a  judgment.  Payment 
by  a  party  against  whom  a  judgment  is  rendered  may 
often  be  necessary  to  pi'otect  his  property  from  sacrifice, 
and  what  a  party  does  to  prevent  the  sacrifice  of  his  prop- 
erty cannot,  with  any  tinge  of  justice,  be  held  to  preclude 
him  from  assailing  the  judgment.  Our  cases  holding 
the  payment  by  the  defendant  does  not  estop  him  from 
prosecuting  an  appeal,  rest  on  solid  ground,  and  are  sus- 
tained by  the  decisions  of  other  courts."  The  doctrine 
embodied  in  the  foregoing  quotation  has  been  recognized 
and  applied  by  the  courts  in  numerous  cases.  {Kling  r. 
Hejonr,  4  La.  Ann.  128;  Armvs  r.  Chappcl,  28  Ind.  469; 
Bvlton  V,  Smithy  io  Ind.  291;  JJdii;arih  c.  Perkins^  7  Ore. 
149;  Hayes  v.  yourse,  107  N.  Y.  577;  Chapman  r.  H niton, 
68  Wis.  657;  }fann  v.  .TJna  Inn.  Co.,  38  Wis.  114;  Watson 
V.  Kane,  31  Mich.  61 ;  Ilartson  v.  Dale,  9  Wash.  379.)  If 
the  payment  of  a  judgment  is  no  waiver  of  the  right  to 
review  such  judgment,  the  conclusion  is  irresistible  that 
the  payment  of  the  costs  ^adjudged  against  the  respond- 
( nts  is  not  a  bar  to  this  appellate  proceeding,  {imitate  v. 
Martland,  32  N.  W.  Kep.  [la.]  485.) 

It  is  urged  by  respondents  that  the  court  erred  in 
rendering  judgment  against  them  upon  the  pleadings 
and  without  evidence.  The  application  and  the  answer 
constituted  the  entire  pleadings.  •  Certain  averments  of 
the  petition  were  admitted  by  the  answer  and  other  al- 
legations of  the  relator  were  denicHl  by  the  respondents, 
^'o  useful  purpose  can  be  subservcxl  by  setting  out  the 
entire  pleadings,  or  in  giving  a  synopsis  of  the  several 
averments  and  admissions  therein  contained.  For  pres- 
ent purposes  it  is  suflicient  to  say  that  it  appears  from 
the  application  for  the  writ  that  the  relator,  at  the  gen- 
i^rftl  diction  held  iu  yoyember,  X897,  >Ya»  electa  county 
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treasurer  of  Hall  county  as  his  own  immediate  successor 
to  said  oflSce  for  the  term  of  two  years  commencing  Jan- 
uary, 1898;  that  the  vote  cast  at  such  election  was  can- 
vassed, and  he  was  declared  elected  to  said  office  for 
said  term,  and  a  certificate  of  election  was  issued  to 
him;  that  thereafter,  and  within  the  time  prescribed  by 
law,  he  executed  and  delivered  to  the  county  a  bond  in 
due  form  in  the  sum  of  $150,000,  signed  by  himself,  as 
principal,  and  the  Fidelity  &  Deposit  Company  of  Mary- 
land, as  surety,  and  that  afterward  feaid  bond  was  ap- 
proved  as  to  form,  amount,  and  surety  by  the  county 
attorney;  that  the  bond  was  referred  by  the  county  board 
to  the  committee,  which  after  due  investigation  reported 
the  same  back  to  the  board  for  action.  The  application 
avers:  "That  the  said  board  found,  which  is  true,  that 
said  bond  was  in  due  form,  was  for  the  amount  required 
by  law,  and  that  the  surety  thereon  was  suflBcient  and 
ample,  and  that  the  same  was  in  every  way  in  accordance 
with  the  laws  of  the  said  state,  and  so  found;     »     ♦     ♦ 

that  this  complainant  prior  hereto,  on  the  —  day  of , 

1895,  at  a  general  election,  was  elected  to  the  said  office 
of  county  treasurer  of  said  county  and  gave  his  bonds, 
qualified  as  such  and  entered  upon  his  duties  as  such, 
and  has  held  and  conducted  the  said  office  since,  and  is 
now  in  possession  thereof  under  the  said  last-named  elec- 
tion, and  has  and  had  produced  and  accounted  for  all 
public  funds  and  property  received  by  him  as  such  treas- 
urer/' The  answer  of  the  respondents  contains,  among 
other  denials,  the  following:  "Denies  that  he  has  pro- 
duced and  accounted  for  all  public  funds  and  property 
received  by  him  as  such  treasurer."  The  answer  also 
affirmatively  alleges  specific  facts  as  constituting  a  fail- 
ure of  the  relator  to  produce  and  account  for  certain  of 
the  moneys  of  the  county  which  had  come  into  his  hands 
by  virtue  of  his  office;  but  these  averments  need  not  be 
given  or  summarized,  or  be  further  noticed. 

The  provision  of  law  invoked  by  respondents  is  that 
part  of  iectioB  17,  cbaptep  10,  Compiled  Statutes,  wWcU 
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declares:  "When  the  incumbent  of  an  office  is  re-elected, 
or  re-appointed,  he  shall  qualify  by  taking  the  oath  and 
giving  the  bond  as  above  directed;  but  when  such  officer 
has  had  public  funds  or  property  in  his  control,  his  bond 
shall  not  be  approved  until  he  has  produced  and  fully 
accounted  for  such  funds  and  property."  This  expres- 
sion of  the  legislative  will  is  plain  and  free  from  ambigu- 
ity, and  as  only  one  meaning  can  be  placed  on  the  lan- 
guage employed  by  the  lawgivers,  no  room  is  left  for 
judicial  interpretation.  The  statute  means  just  what  it 
says,  namely,  "when  such  officer  has  had  public  funds  or 
I)roperty  in  his  control,  his  bond  shall  not  be  approved 
until  he  has  produced  and  fully  accounted  for  such  funds 
and  property."  The  statute  is  mandatory  in  its  require- 
ments, and  applies  to  a  person  elected  to  succeed  himself 
as  county  treasurer  who  during  his  first  term,  or  at  the 
expiration  thereof,  has  not  accounted  for  or  produced 
to  the  proper  accounting  officers  all  the  public  funds  or 
property  belonging  to  the  county  of  which  he  had  con- 
trol. The  petition  having  averred  that  the  relator  was 
elected  county  treasurer  as  his  own  immediate  successor, 
it  devolved  upon  him,  by  suitable  averments  in  his  ap- 
plication for  the  writ,  to  bring  himself  within  the  pro- 
visions of  the  section  copied  above.  This  the  relator  has 
attempted  to  do  by  the  insertion  in  his  application  of 
the  clause  quoted  above.  Whether  the  allegation  on  that 
Kubject  is  the  statement  of  an  ultimate  fact,  or  the  mere 
conclusion  of  the  pleader,  no  opinion  is  now  expressed 
thereon,  but  for  present  i)urposes  the  averment  will  be 
regarded  as  sufficient.  But  such  allegation  was  ex- 
pressly put  in  issue  by  the  answer  of  the  respondents, 
and  the  cause  having  been  decided  by  the  trial  court 
upon  the  pleadings  alone,  without  the  introduction  of 
any  evidence,  the  granting  of  the  peremptory  writ  was 
clearly  erroneous.  The  burden  was  upon  the  relator  to 
establish  that  he  had  complied  with  the  statute.  A  party 
is  required  to  prove  each  material  averment  in  his  own 
pleading  which  is  pot  admitted  by  the  pleading  of  his 
adversarv. 
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The  judgment  is  wrong  for  another  reason.  The  peti- 
tion or  application  for  the  writ  fails  to  state  sufficient 
facts  to  entitle  the  relator  to  receive  the  relief  demanded 
and  granted.  His  bond  must  have  been  signed  by  a  com- 
petent surety  before  the  right  to  approval  existed.  The 
sole  averment  in  the  petition  upon  the  subject  is  that 
the  bond  was  duly  signed  by  the  relator  as  principal  and 
the  Fidelity  &  Deposit  Company  of  Maryland  as  surety. 
It  is  conceded  by  relator's  counsel  that  the  allegation 
with  such  reference  to  the  qualification  of  the  surety  is 
in  the  nature  of  a  conclusion,  but  it  is  insisted  by  him 
that  the  remedy  was  by  motion  for  a  more  specific  state- 
ment. To  this  proposition  we  do  not  agree.  Under  the 
(,^ode  a  pleading  must  state  facts,  and  not  mere  conclu- 
sions of  law.  .  {Rainbolt  v.  Strang,  39  Neb.  339.)  The  con- 
clusions of  the  pleader  need  not  be  assailed  by  motion, 
but  advantage  may  be  taken  thereof  at  any  time,  and 
in  testing  the  sufficiency  of  the  pleading  they  must  be 
disregarded.  Section  9,  chapter  10,  of  the  Compiled  Stat- 
utes provides  that  the  official  bonds  of  all  county  officers 
shall  be  executed  by  at  least  two  sufficient  sureties  who 
are  residents  of  the  county  in  which  the  bond  is  given. 
The  bond  tendered  by  the  relator,  according  to  the  aver- 
ments of  the  petition,  was  not  executed  by  a  freeholder 
of  Hall  county,  so  that  the  relator  has  not  complied  with 
the  said  section  of  the  statute.  Evidently  the  relator 
relies  upon  the  provisions  of  the  act  of  the  legislature 
of  1895,  entitled  "An  act  to  facilitate  the  giving  of  bonds, 
undertakings,  and  recognizances,  and  to  authorize  the 
acceptance  of  certain  corporations  as  surety  thereon, 
and  to  repeal  all  acts  and  pai-ts  of  acts  in  conflict  here- 
with." (Session  Laws  1895,  p.  122,  ch.  22.)  Concefling 
for  the  purpose  of  present  investigation  only,  without 
venturing  an  opinion  upon  the  question,  that  said  act  so 
supersedes  or  modifies  section  9  of  chapter  10  of  the  Com- 
piled Statutes  as  to  authorize  the  execution  of  official 
bonds  of  county  officers  by  foreign  surety  companies  and 
to  do  away  with  resident  freeholders  signing  the  same, 
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still  the  petition  is  defective,  in  substance,  in  not  show- 
ing that  the  Fidelity  &  Deposit  Company  of  Maryland 
was  empowered  to  transact  business  in  Nebraska,  or  that 
such  company  had  complied  with  the  various  require- 
ments of  said  act  of  1895,  or  that  it  was  competent  to 
sign  relator's  bond  as  surety.  It  follows  that  relator  in 
his  pleading  did  not  show  himself  entitled  to  have  his 
bond  approved,  and  the  court  eiTed  in  commanding  the 
respondents  to  approve  the  same.  The  judgment  is  ac- 
cordingly 

Reversed. 


Harrison,  C.  J;,  not  sitting. 


Peter  B.  Nelson  v.   Farmland    Securffy    CJompant 

ET  AL. 
Filed  Mat  17, 1899.  •  No.  10580. 

1.  DiBtrict  Courts:  Special  Sessions.     By  section  25,  chapter  19,  Com- 

piled Statutes  1897,  a  judfj^e  of  the  district  court  is  authorized  to 
appoint  and  hold  a  special  term  in  any  county  in  his  district  for 
the  transaction  of  any  business  that  may  properly  come  before 
such  court. 

2.  Aflsignments  of  Error:   Co xti nuance:    Record  for   Review,    An 

assignment  of  error  that  the  court  erred  in  denying  a  motion  for 
a  continuance  is  without  merit  where  the  record  does  not  dis- 
close that  the  motion  was  ever  presented  to  the  court  for  de- 
cision, or  that  there  was  any  action  or  refusal  to  act  thereon. 

3.  Motion  for  New  Trial:  Laches.     It  is  not  error  for  the  court  to 

strike  from  the  files  a  motion  for  a  new  trial  filed  after  the  time 
limited  by  the  statute  for  that  purpose. 

Error  from  the  district  court  of  Dawes  county.    Tried 
below  before  Westovkr,  J.    Affirmed. 

Allen  O.  Fisher  and  F.  O'Linn^  for  plaintiff  in  error, 

Alb^  TT,  Crite^^  contra^ 
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Sullivan,  J. 

This  is  a  proceeding  in  error  to  reverse  a  decree  of  the 
district  court  of  Dawes  county  foreclosing  a  real  estate 
mortgage  executed  by  Peter  B.  Nelson  and  now  owned 
by  the  intervener,  John  A.  Hamilton.  After  the  cause 
had  been  pending  for  nearly  five  years  it  was  called  for 
trial,  and  tried  and  determined  at  a  special  term  held  on 
September  27,  1898.  The  jurisdiction  of  the  court  and 
the  validity  of  its  judgment  are  called  in  question.  Sec- 
tion 25,  chapter  19,  Compiled  Statutes  1897,  is  as  fol- 
lows: "A  special  term  may  be  ordered  and  held  by  the 
district  judge  in  any  county  in  his  district,  for  the  trans- 
action of  any  business,  if  he  deem  it  necessary.  In  order- 
ing a  special  term  he  shall  direct  whether  a  grand  or 
petit  jury,  or  both,  shall  be  summoned."  Acting  under 
the  authority  of  this  section  Judge  Westover  made  an 
order  at  his  chambers  in  Rushville  on  September  24, 
appointing  a  special  term  for  Dawes  county  to  be  held 
on  the  27th  of  the  same  month.  This  order  was  filed 
with  the  clerk  the  day  before  court  convened,  and  Nel- 
son, being  informed  of  the  fact,  appeared  at  the  trial  and 
participated  therein.  There  can,  under  these  circum- 
stances, be  no  doubt  with  respect  to  the  jurisdiction  of 
the  court  and  the  validity  of  the  judgment.  But  it  is 
said  that  if  the  court  had  power  to  try  the  cause,  it  seri- 
ously erred  in  denying  defendant's  motion  for  a  contin- 
uance based  on  the  absence  of  counsel  and  want  of  timely 
notice  that  the  term  would  be  held.  The  defendant  filed 
with  the  clerk  a  motion  for  a  postponement  of  the  trial, 
but  the  record  does  not  show  that  such  motion  was  ever 
presented  to  the  court  or  that  the  court  either  acted  or 
refused  to  act  thereon.  There  is,  therefore,  no  merit  in 
this  assignment.  The  alleged  error  does  not  affirma- 
tively appear. 

It  is  disclosed  by  the  record  that  the  special  term  ad- 
journed sine  die  on  September  27,  and  that  the  motion 
for  a  new  trial  was  not  filed  until  September  29.    A  mo- 
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tion  to  strike  from  the  files  the  motion  for  a  new  trial 
was  sustained  on  the  ground  that  it  was  not  filed  within 
the  time  limit(Hl  by  the  statute.  Tliis  ruling  of  the  court 
is  assigned  for  error.  The  defendant  having  neglected 
to  file  his  motion  for  a  new  trial  during  the  term  at 
which  the  decision  was  rendered,  the  court  was  without 
authority  to  grant  it.  It  might  with  propriety  have  been 
either  overruled  or  stricken  out  {Ex  parte  Uolfnes,  21 
Neb.  324;  Aulttnan  v.  lAvhey,  24  Neb.  286;  Rogyencamp 
V.  Dohbs,  15  Neb.  620;  Davis  v.  ^Statc,  31  Neb.  240;  Doolittk 
V.  American  Nat.  Bank,  58  Neb.  454,  78  N.  W.  Kep.  926.) 

It  is  further  contended  that  a  new  trial  should  have 
been  granted  on  the  ground  of  newly-discovered  evi- 
dence. There  was  no  newly-discovered  evidence.  What 
was  claimed  to  be  such  was  the  deposition  of  Mr.  Ham- 
ilton, which  had  been  taken  on  due  notice  and  had  been 
among  the  files  of  the  case  for  more  than  six  months 
before  the  trial. 

There  being  no  statutory  motion  for  a  new  trial,  we 
cannot  inquire  whether  the  evidence  is  sufficient  to  sus- 
tain the  decree.  Neither  can  we  consider  in  this  pro- 
ceeding any  other  matter  which  should  have  been 
brought  to  the  attention  of  the  distinct  court  by  a  motion 
for  a  new  trial.  This  proposition  is  settled  by  repeated 
adjudications.  {Carlow  r.  Aultman,  28  Neb.  672;  Jones  v. 
Hayes,  36  Neb.  526;  Brown  v.  Ritner,  41  Neb.  52.)  The 
judgment  is  warranted  by  the  pleadings  and  is 


Affirmed. 


Peter  B.  Nelson  v.  William  R.  Alling,  Trustee. 

Filed  May  17, 1899.    No.  10581. 

1.  Judicial  Sale:  Refusal  to  Vacate:  Appraisement:  Rettew.  An 
order  denying*  a  motion  to  vacate  a  judicial  sale  on  the  ground 
that  the  appraisement  was  too  low  will  not  be  set  aside  when 
based  on  substantially  conflicting"  evidence. 
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2.  :  Appraisement.  An  appraisement  of  real  estate  for  the  pur- 
poses of  a  judicial  sale  cannot  be  successfully  assailed  on  the 
ground  that  the  appraisers  ^ere  mistaken  in  their  valuation  of 
the  property. 

3.  District  Courts:  Spectai.  Terms.     By  section  25,  chapter  19,  Com- 

piled Statutes  1897,  a  judge  of  the  district  court  is  authorized  to 
appoint  and  hold  a  special  term  of  court  in  any  county  of  his 
district  for  the  transaction  of  any  judicial  business  that  may 
properly  come  before  him. 

Error  from  the  district  court  of  Dawes  county.  Tried 
below  before  Westover,  J.    Affirmed. 

Allen  O.  Fisher,  for  plaintiff  in  error. 

Albert  W.  Crites,  contra. 

SUI^LIVAN,  J. 

This  proceeding  in  error  brings  before  us  for  review 
an  order  of  the  district  court  of  Dawes  county  confirming 
a  judicial  sale  of  real  estate.  The  defendant  Nelson  re- 
sisted the  motion  for  confirmation  on  the  grounds  that 
the  appraisers  proceeded  irregularly  in  making  the  ap- 
praisement, and  that  the  valuation  fixed  by  them  upon 
the  property  was  too  low.  The  district  court  having 
decided  these  questions  upon  substantially  conflicting 
evidence,  its  decision  will  not  be  disturbed.  {Nehraska 
Ijoan  &  Bnilding  Ass'n  v.  Marshall,  51  Neb.  534.)  In  the 
case  cited  the  rule  was  applied  under  circumstances 
quite  similar  to  those  in  the  case  at  bar.  But  if  the  evi- 
dence bearing  on  the  question  of  valuation  were  suffi- 
cient to  establish  fraud  in  the  appraisement,  we  could 
not  for  that  reason  alone  reverse  the  order  of  confirma- 
tion, there  being  in  the  motion  to  vacate  the  appraisal 
no  allegation  of  fraud  to  which  such  evidence  is  respon- 
sive. It  is  now  the  established  doctrine  of  this  court 
that  the  appraisement  cannot  be  successfully  assailed 
merely  because  the  appraisers  were  mistaken  in  their 
valuation  of  the  property.  (V might  v.  Foxworthy,  38  Neb. 
790;  Ecklund  v.  Willis,  44  Neb.  129;  Kearney  Land  &  In- 
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vestment  Co.  v.  AHpinically  45  Neb.  601;  Brotm  v.  Fitzpai- 
rick,  56  Neb.  61;  Jiallou  r.  Hhencood,  58  Neb.  20,  78  N.  W. 
Rep.  383;  Locktcood  v.  Cook,  58  Neb.  302,  78  N.  W.  Rep. 
624;  Michigan  Mutual  Life  Ins.  Co,  r.  Richter,  58  Neb. 
463,  78  N.  W.  Rep.  932.)  The  sale  having  been  confirmed 
at  a  special  term  heki  on  September  27,  1898,  the  defend- 
ant challenges  the  jurisdiction  of  the  court  and  denies 
the  validity  of  the  order.  The  point  thus  presented  was 
considered  and  decided  in  the  case  of  Xelson  v.  Farmland 
Security  Co.,  58  Neb.  604,  79  N.  W.  Rep.  161.  It  was  there 
held  that  the  term  was  properly  convened  and  that  the 
presiding  judge  was  invested  with  authority  to  hear  and 
determine  causes  properly  on  the  calendar  of  the  court. 
The  judgment  is 

Affirmed. 


Frank  E.  Moores  et  al.  v.  State  of  Nebraska,  ex  rel. 
John  Boesen. 

Filed  Mat  17, 1899.    No.  10584. 

1.  Intoxicating  Liquors:  License:  Appeal  bt  Remonstrator.  Under 
section  4,  chapter  50,  Compiled  Statutes  1897,  an  unsuccessful 
remonstrator  may  appeal  from  an  order  granting  a  license  to  aell 
intoxicating  liquors. 


2. :  :  .    But  such  remonstrator  cannot  appeal  from 

an  order  overruling  his  protest  against  the  issuance  of  a  license. 

3.  :  :  :  Testimony:  Mandamus.    Where  it  does  not 

appear  that  a  saloon  license  was  granted  over  the  remonstrator's 
protest,  he  cannot  by  mandamus  compel  the  license  board  to 
reduce  to  writing  and  file  in  their  office  the  testimony  taken  on 
the  hearing  of  the  remonstrance. 

4.  — :  :  :  .    The  provision  of  the  statute  requir- 

ing every  license  board  to  reduce  to  writing  all  the  testimony 
taken  on  the  hearing  of  any  remonstrance  and  file  the  same  in 
the  proper  office  is  for  the  benefit  of  those  entitled  to  have  such 
testimony  reviewed  in  the  district  court. 

Error  from  the  district  court  of  Douglas  connty. 
Tried  below  before  Dickinson,  J.    Reversed, 
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E.  H.  Scott,  for  plaintiffs  in  error. 

T.  W.  Blackburn  and  J.  J.  Boucher,  contra. 

Sullivan,  J. 

Thore  is  presented  in  this  case  fop  review  a  judgment 
of  the  district  court  of  Douglas  county  allowing  a  per- 
emptory writ  of  mandamus  commanding  the  plaintiffs 
in  error,  as  members  of  the  board  of  Are  and  police  com- 
missioners of  the  city  of  Omaha,  to  reduce  to  writing  and 
file  in  their  office  all  the  testimony  taken  by  them  on  the 
hearing  of  relator's  objections  to  the  issuance  of  liquor 
licenses  to  certain  persons  who  were  applicants  therefor. 
From  the  record  it  appeal's  that  the  testimony  was  taken 
in  shorthand,  and  that  the  remonstrances  having  been 
overruled,  the  relator  desired  to  have  the  stenographer's 
notes  extended  so  that  he  might  prosecute  appeals  in 
accordance  with  section  4  of  chapter  50,  Compiled  Stat- 
utes 1897.  There  is  no  doubt  about  the  right  of  an  un- 
successful remonstrator  to  appeal  from  an  order  grant- 
ing a  license  to  sell  intoxicating  liquors,  but  the  statute 
nowhere  declares  that  he  may  appeal  from  an  order  over- 
ruling his  protest.  The  board  may  consider  his  objec- 
tions insufficient  or  unsustained  by  the  proof,  but  they 
may,  neverthcOess,  for  other  reasons  refuse  to  grant  the 
license.  In  that  event  the  remonstrator  is  not  aggrieved 
in  a  legal  sense,  and  consequently  cannot  prosecute  an 
appeal.  In  this  case  it  was  neither  alleged  nor  proven 
that  any  order  had  been  made  granting  a  license  over 
Boesen's  protest.  He  was,  therefore,  not  interested  in 
the  performance  of  the  duty  enjoined  by  the  statute  on 
the  respondents.  Every  license  board,  regardless  of  the 
condition  of  the  revenues  under  its  control,  is  required 
to  reduce  to  writing  all  the  testimony  taken  on  the  hear- 
ing of  any  remonstrance  and  file  the  same  in  the  proper 
office;  but  this  duty  is  imposed  only  for  the  benefit  of 
those  who  may  be  entitled  to  have  such  testiviony  re- 
43 
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viewed  in  the  district  court  No  right  of  the  relator 
having  been  infringed,  he  is  not  entitled  to  the  relief  de- 
manded in  his  petition.  The  judgment  is  reversed  and 
the  cause  remanded. 

Rkversed  and  remanded. 


LoTTis  Booknau  v.  L.  Clark. 

Filed  May  17,  1899.    No.  8598. 

1.  Beview:  Harmless  Error.     Errors  which  are  not  prejiulirial  to  the 

losing  party  will  not  warrant  the  reversal  of  a  jiKlg-ment  against 
him. 

2.  : :  INSTRICTIONS.     If  the  conclusion  reached  by  the  jury 


is  ripht  and  is  the  only  one  permissible  under  the  pleadinj^s  aud 
proofs,  it   is  immaterial  whether  the  instructions  of  the  court 
.   correctly  stated  the  law  applicable  to  the  issues  submitted. 

3.  Personalty:  Own kii.su if:    Evidence.     Exclusive  possession  of  per- 

sonal property  is  merely  prima  facie  evidence  of  ownership, 

4.  :  :  :  Hwsband  and  Wife.    Under  the  law  of  this 

state  a  married  woman  may  own  and  control  both  real  and  i>er- 
sonal  projierty,  and  there  is  no  jiresumjition  that  chattels  found 
in  the  possession  of  a  husband  and  wife  belong-  to  the  husband. 

Ehhou  from  the  district  court  of  Custer  county.  Tried 
bi'low  before  (iUEKNE,  J.    Affiniwd. 

J,  N.  Kirkpatrick  and  L.  W.  Kirkpatrick,  for  plaintiff  in 
error. 

A.  7?.  Ilumphrcy  and  .1/.  McShnry^  contra. 

Sullivan,  J. 

Clark  sued  Booknau  to  recover  possession  of  a  red  cow. 
The  cause  was  tritMl  to  a  jury  in  the  dislrict  court,  and 
resulted  in  a  v(»rdi<*t  and  judgment  in  favor  of  the  plain- 
tiff.    The  d(»fendant  prosecutc^s  error. 

It  appears  from  the  bill  of  exceptions  that  Booknau 
assorts  title  through  a  chattel  mortgage  executed  to  him 
by  II.  II.  Pattou  in  November,  ISDl,  while  Clark's  claim 
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of  ownership  is  based  on  a  purchase  from  Patton's  wife 
made  in  the  spring  of  1894.  The  Pattons  lived  on  a  farm 
in  Custer  county,  and,  so  far  as  tlie  evidence  gives  any 
indication  in  reganl  to  the  matter,  possessed  equal  au- 
thority and  responsibility  in  the  management  of  their 
business  affairs.  Each  was  the  sole  owner  of  a  number 
of  cattle,  which  were  either  kept  on  the  farm  or  herded 
on  the  range.  After  reading  the  evidence  we  find  it  un- 
necessary to  consider  any  of  the  assignments  of  error 
relied  on  for  a  reversal  of  the  judgment.  Whether  the 
jury  were  correctly  instructed  is  altogether  immaterial, 
since  their  conclusion  is  right  and  is  the  only  one  which 
could  have  been  properly  reached.  This  remark  is  also 
applicable  to  the  rejected  evidence  of  identity.  That 
the  cow  in  controversy  belonged  to  Mrs.  Patton  when 
the  defendant's  mortgage  was  executed  is  shown  by  the 
testimony  of  several  witnesses.  There  is  absolutely  no 
evidence  tending  to  prove  that  H.  H.  Patton  ever  had 
any  title  to  the  animal.  It  is  true  that  in  the  mortgage 
he  asserted  ownership,  but  that  .fact  was  not  competent 
evidence  against  Clark,  who  traced  his  title  to  another 
source.  (Wannr  i\  Wilson,  73  la.  719;  5  Am.  &  Eng.  Ency. 
Law  [2d  ed.]  974.)  Exclusive  possession  of  personal 
property  is,  of  course,  presumptive  evidence  of  owner- 
ship, but  that  presumption,  being  a  rule  of  law  and  not 
of  logic,  loses  its  effectiveness  when  met,  as  it  was  in 
this  case,  by  opposing  proof.  Besides,  there  was  no  evi- 
dence whatever  of  exclusive  possession  in  Paton,  and 
consequently  there  was  nothing  to  which  the  presump- 
tion could  attach.  In  Ohcrf elder  Vi  Kavanauffh,  29  Neb. 
427,  it  is  said:  "Under  the  law  of  this  state  a  married 
woman  may  own  personal  property  in  her  own  right, 
the  same  as  a  married  man.  When  such  property  is  in 
the  joint  possession  of  both,  the  law  raises  no  presump- 
tion that  the  husband  is  the  owner  thereof."  We  think 
the  trial  court  would  have  been  warranted  in  directing 
a  verdict  for  the  plaintiff.    The  judgment  is 

Affikmed. 
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58  m     John  n.  Loxofkt.low,  Reckivku  or  tttr  Static  Bank 
m  466  OF  Wauoo,  appkllee    v.  E.  II.  Baunahd,  appel- 

lant. 

Filed  May  17,  ISOO.    No.  8902. 

1.  XTn incorporated  Bank.  An  unincorporated  )»ank,  exclusively  owned 
by  a  i)rivate  individual,  is  not  a  legal  entity,  even  thoug'li  its  busi- 
ness be  conducted  by  a  president  and  cashier. 

2. :   l)isi»osAL  OF  Asskts.     In  such  case  the  assets  of  the  bank 

represent  merely  the  jiortion  of  the  owner's  capital  invested  in 
banking',  and  he  may  lawfully  dispose  of  them  to  pay  or  secure 
the  just  claims  of  any  of  his  creditors. 

3i  Fraudulent  Vendee:  Moi;t(}A(:es.  A  fraudulent  vendee  of  property 
may  lawfully  nu)rtj2rn{»-e  the  same  to  secure  a  b(Ufa  fulv  creditor  of 
the  fraudulent  vendor.  The  consent  of  the  vendor  to  sucli  dis- 
position of  the  property  is  implied  in  the  conveyance  by  which 
he  invested  the  vendee  with  the  title. 

4.  Mortgages:  Considkratiox.  A  jire-exi sting"  debt  already  due  is  a 
sufficient  consideration  for  the  execution  of  a  mortg'ag-e  securing 
the  same. 

5^.  :    Indkmxtty.     A  mortprape  ffiven   to  indemnify  a  surety  or 

g'uarantor  is  in  legal  effect  a  security  to  the  owner  of  the  debt, 
even  though  he  did  not  originally  rely  on  it  or  know  of  its 
existence. 

6.  Fraudulent   Mortgage:   Assignment:    Consideration.      An   assign- 

ment of  a  fraudulent  mortgage  to  secure  a  creditor  of  the  mort- 
gagor is  valid  without  any  consideration  moving  from  the  as- 
signee to  the  assignor.  Such  a  transaction  is,  in  sub.stance,  :i 
release  of  the  fraudulent  mortgage  and  the  execution  of  a  new 
mortgage  by  the  debtor  to  his  creditor. 

7.  Merger:  Estates:  Intention.     Whether  a  merger  results  from  the 

possession  by  the  same  person  at  the  same  time  of  two  estates 
of  different  rank  in  the  same  property  depends  generally  on  the 
intention  of  the  owner. 

8.  Receiver:  Effect  of  Appointment.    The  appointment  of  a  receiver 

is  in  the  nature  of  an  equitable  execution.  By  it  the  court  is 
able  to  reach  only  the  actual  interest  of  the  debtor  in  the  prop- 
erty impounded. 

Appeal  from  the  district  court  of  Saunders  county. 
Heard  below  before  SEDOAViriv,  J.     liererscd. 


Mimgcr  cf  Courtright,  for  appellant. 
Good  cC  Good,  contra 
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Sullivan,  J. 

This  action  was  instituted  in  the  district  court  by  the 
appellee  against  the  ai)pellant  to  cancel  and  annul  a 
mortgage  upon  lot  7  and  the  west  half  of  lot  8  in  the 
county  addition  to  the  city  of  Wahoo.  The  defendant 
answered,  asserting  the  validity  of  his  mortgage  and  de- 
manding a  foreclosure  of  the  same.  The  decree  granted 
the  relief  sought  by  the  petition  and  dismissed  the  coun- 
ter-claim, Barnard  brings  the  record  here  for  review  by 
appeal. 

Most  of  the  essential  facts  are  either  admitted  or  spe- 
cifically found  by  the  trial  court.  The  lots  were  originally 
owned  by  W.  H.  Dickinson  and  are  covered  by  a  large 
brick  building,  one  room  of  which  was  used  and  occupied 
for  some  years  prior  to  1893  by  the  State  Bank  of  Wahoo. 
The  bank  was  not  incorporated,  but  was  a  private  insti- 
tution owned  and  managed  by  Dickinson,  who  was  at 
the  same  time  conducting  a  real  estate,  loan,  and  insur- 
ance business.  He  was  also  interested  in  an  electric  light 
plant  and  owned  an  elevator  and  coal  yard.  On  January 
24,  1893,  Dickinson,  being  insolvent  and  having  ab- 
sconded, the  bank  closed  its  doors  and  soon  afterwards 
passed  into  the  hands  of  a  receiver  appointed  under  the 
authority  of  section  14,  chapter  37,  page  397,  Session 
Laws  1889.  In  November,  1892,  Dickinson,  for  the  pur- 
pose of  defrauding  his  creditors,  executed  to  his  sister- 
in-law,  Harriet  E.  Adams,  the  mortgage  in  suit,  and 
about  a  month  later  he  made  a  fraudulent  conveyance  to 
her  of  the  legal  title  to  the  mortgaged  property.  The 
deed  contained  a  recital  to  the  effect  that  the  grantee 
had  assumed  the  payment  of  her  own  mortgage.  Both 
instruments  were  tiled  for  record  at  the  same  time.  Prior 
to  the  events  just  recounted  Dickinson,  in  some  trans- 
action not  connected  with  the  banking  business,  became 
indebted  to  Barnard  in  the  sum  of  $2,000.  This  indebt- 
( dness  was  evidenced  by  a  promissory  note  which  Bar- 
•  nard  had  sold  to  the  First  National  Bank  of  Fremont 
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with  a  guaranty  of  payment  at  maturity.  The  note  be- 
came due  on  January  1, 1893,  and,  being  unpaid,  Barnard 
went  to  Wahoo  with  a  view  of  obtaining  security  or  pay- 
ment. He  was  unable  to  see  Dickint^on,  but  lie  obtained 
from  Miss  Adams,  as  protection  to  his  guaranty,  an  as- 
signment of  her  mortgage  and  the  note  which  it  was 
given  to  secure,  and  he  agreed,  in  consideration  of  re- 
ceiving the  coihiteral,  to  take  up  tlie  note  which  was 
still  held  by  the  Fremont  bank  and  carry  it  himself  for 
some  indeterminate  time.  The  defendant  did  afterwards 
take  up  the  note  according  to  his  agreement,  and  now 
seeks  to  obtain  payment  by  foreclosure  of  the  Adams 
mortgage.  The  receiver  is  in  possession  of  the  property. 
He  holds  the  legal  title,  which  was  conveyed  to  him  by 
Miss  Adams  in  recognition  of  his  superior  right  and  sub- 
ject only  to  such  incumbrances  as  the  courts  of  this  state 
might  adjudge  to  be  valid.  The  trial  court  found  that 
Barnard  knew,  or  ought  to  have  known,  that  the  convey- 
ances by  Dickinson  to  Adams  were  made  for  the  purpose 
of  defrauding  creditors.  This  finding  seems  to  be  war- 
ranted by  the  evidence,  and  we  shall,  therefore,  in  the 
further  consideration  of  the  case  assume  its  correctness. 
With  this  statement  of  the  salient  facts  we  proceed  to 
examine  what  we  deem  to  be  the  decisive  points  discusscni 
in  the  briefs  of  counsel.  The  validity  of  the  mortgage 
in  the  hands  of  the  defendant  is  the  cardinal  question 
which  each  of  the  parties,  in  demanding  affirmative  re- 
lief, presents  for  decision.  The  appellee  insists  that  the 
State  Bank  of  Wahoo  was  a  de  facto  corporation,  and 
that  the  mortgaged  property,  being  a  bank  asset,  was 
primarily  liable  for  the  payment  of  claims  growing  out 
of  the  bank  business.  We  cannot  accept  this  view,  for 
it  is  obviously  based  on  a  false  assumption.  The  business 
of  the  bank  was  conducted,  it  is  true,  by  a  president  and 
cashier;  but  articles  of  incorporation  were  never  adopted. 
It  had  no  board  of  directors.  It  never  pretended  to  pos- 
sess or  exercise  corporate  powers.  It  was  incapable  of 
contracting  debts  or  of  owning  and  holding  property. 
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In  its  reports  to  the  state  banking  board  it  was  repre- 
sented as  a  private  concern,  of  wliicli  W.  H.  Dicldnson 
was  tlie  sole  proprietor.  Certainly  it  was  not  in  fact  a 
legal  entity,  and  we  know  of  no  reason  why  the  owner, 
or  those  in  privity  with  him,  should  be  precluded  from 
asserting  the  truth  in  regard  to  the  matter.  The  assets 
of  the  bank  represented  merely  the  portion  of  Dickinson's 
capital  invested  in  banking,  and  its  liabilities  represented 
the  indebtedness  incurred  by  Dickinson  as  a  banker. 
The  assets  were  his,  and  he  might  dispose  of  them  as 
he  pleased,  subject,  of  course,  to  the  power  of  creditors 
to  reclaim  them  if  the  disposition  should  be  in  fraud  of 
their  rights.  The  liabilities  were  also  his,  and  for  their 
satisfaction  all  of  his  property,  not  exempt  by  law,  was 
equally  liable  to  seizure  and  sale.  It  results  from  these 
considerations  that  Barnard,  before  the  appointment  of 
the  receiver,  might  have  obtained  from  Dickin-^on  se- 
curity for  the  Jf2,000  note  in  the  form  of  a  mortgage  on 
the  real  estate  in  controversy;  and  he  might  also,  with 
Dickinson's  consent,  take  as  security  an  assignment  from 
Miss  Adams  of  the  mortgage  in  suit.  iSuch  a  transaction 
would  be,  in  substance,  a  restoration  of  the  propertj^  to 
the  owner  and  the  execution  by  him  of  a  mortgage 
thereon  to  secure  the  just  claim  of  a  creditor.  {Murphy 
V.  Briggs,  89  N.  Y.  44(5.)  It  would  effectually  purge  the 
moi-tgage  of  the  fraud  with  which  it  was  originally 
tainted  and  make  it  a  valid  and  enforceable  security. 
This  proposition  is  amply  sustained  by  authority.  {Ori- 
ental Bank  i\  HaskinSy  44  5Iass.  332;  Croimuushield  r.  Kitt- 
rklge^  48  Mass.  520;  Thomas  v.  Goadicin,  12  Mass.  140; 
Hutch  ins  v.  t^prague,  4  N.  H.  469;  Butjer  v.  WhitCy  25  Jlinn. 
432;  Brown  v.  Webb,  20  O.  389;  Dolan  i\  Van  Demark,  35 
Kan.  304.)  In  the  cases  here  cited  the  property  conveyed 
to  defraud  creditors  was  afterwards,  with  consent,  or  by 
the  direction,  of  the  debtor,  applied  to  the  payment  of  his 
debts.  They  were  cases  in  which  he  exercised,  through 
the  agency  of  the  fraudulent  transferee,  his  undoubted 
right  to  pay  or  secure  some  of  his  creditors  to  the  preju- 
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(lice  of  others.  The  case  at  bar  is  somewhat  diflfei*t^nt, 
and  we  were  at  first  iuelined  to  thhik  that  Miss  Adams 
had  no  implied  power  to  make  either  the  defendant  or 
the  FrenH)nt  bank  a  pr(*ferred  creditor;  but  the  judicial 
utterances,  we  fn:d,  are  to  the  effect  that  she  had.  In 
Dolan  r.  Vffn  Ihinarl:,  supra,  Valentine,  J.,  delivering  the 
opinion  of  the  court,  said:  "While,  generally,  a  fraudu- 
lent vendee  cannijt,  as  i  gainst  the  criditoi-s  of  tlie  fraud- 
ulent A'cndor,  sell,  assign,  or  transfer  the  property  to  a 
third  person  who  has  notice  of  the  fraud,  nor  transfer  or 
assign  the  same  to  (*ven  a  person  who  has  no  such  notice, 
where  such  transfer  or  assignment  is  merely  to  pay  a  pre- 
existing debt  of  the  fraudulent  vendee,  yet  such  fraudu- 
lent vendee  may  make  a  valid  sale  of  the  property  to  a 
hofia  fide  purchaser  without  notice  of  the  fraud,  or  may, 
with  the  consent  of  the  fraudulent  vendor,  and  probably 
without  his  consent,  make  a  valid  transfer  or  assignment 
of  such  proi»erty  to  a  cr(  ditor  of* the  fraudulent  vendor, 
either  in  payment,  or  partial  imyment,  of  a  bona  fide  debt 
of  the  fraudulent  vendor,  or  as  security  for  such  debt, 
and  whether  such  creditor  has  notice  or  not  of  the  prior 
fraudulent  sale."  In  WiU  r.  Brown,  3  O.  St.  24G,  which 
was  a  contest  b<^tw(en  creditors,  it  was  distinctly  held 
that  the  fraudulent  vendee  might,  without  authority  from 
his  vendor,  prefer  one  of  the  hitter's  creditors.  The  court 
said:  "A  conveyance  by  a  fraudulent  vendee  of  goods  in 
payment  or  security  of  the  vendor's  debt  reqliires  no 
other  assent  than  that  which  is  contained  in  the  vesting 
of  the  vendee  with  all  the  vendor's  right  in  the  property." 
We  acc(*pt  this  as  a  correct  statement  of  the  law,  and 
accordingly  hold  that  tlie  assignment  from  Miss  Adams 
was  just  as  effectual  as  though  it  had  been  made  with 
Dickinson's  express  consent. 

But  it  is  contended  by  the  receiver  that  Miss  Adams 
had  no  mortgage  to  assign;  that  it  w^as  merged  in  the 
Ic^gal  estate  and  ceased  to  exist  when  she  became  the 
owner  of  the  fee.  l' pon  this  point  the  trial  court  made  no 
finding,  but  the  evidence,  we  think,  pretty  conclusively 


Vol.58]  JANUARY  TERM,  1899.  617 


Longfellow  v.  Barnard. 


shows  that  the  mortgage  was  not  extinguished.  Whether 
a  merger  results  from  the  possession  by  the  same  person 
at  the  same  time  of  two  estates  of  different  rank  in  the 
same  property,  is  generally  a  question  of  the  owner's  in- 
teution.  {Mathews  v.  Jones,  47  Neb.  616;  Wyatt-Bullard 
Lumber  Co.  v.  Bourke,  55  Neb.  9.)  Miss  Adams  agreed,  in 
the  deed  from  Dickinson,  to  pay  this  mortgage.  She  filed 
both  instruments  for  record  at  the  same  time  and  after- 
wards assigned  the  mortgage  as  security.  These  facts 
clearly  evince  an  election  by  her  to  keep  it  alive,  {^tna 
Life  I  its.  Co.  V.  Com,  89  111.  170;  Kellog  v.  Antes,  41  N.  Y. 
259.) 

The  receiver  asserts  that  the  assignment  of  the  mort- 
gage was  void  for  want  of  a  valuable  consideration  to 
support  it.  We  do  not  think  it  was.  The  transaction, 
as  we  have  already  pointed  out,  was,  in  substance  and 
legal  effect,  the  execution  by  Dickinson  to  Barnard  of  a 
mortgage  to  secure  the  payment  of  the  |2,000  note. 
(Murphji  r.  Moore,  23  Ilun  [N.  Y.]  95;  Seymour  v.  Wilson, 
19  N.  Y.  417.)  While  it  was  primarily  intended  to  indem- 
nify Barnard  against  loss  by  reason  of  his  guaranty,  it 
was,  as  a  matter  of  law,  a  security  to  which  the  First 
National  Bank  of  Fremont  might  rightfully  resort  for 
the  payment  of  its  claim,  even  though  it  did  not  rely  on 
it  or  know  of  its  existence.  {Blair  State  Bank  v.  Stewart, 
57  Neb.  58,  77  N.  W.  Rep.  370;  Seihert  v.  True,  8  Kan.  52; 
New  Bedford  Institution  for  Savings  r.  Fairhaien  Bank,  9 
Allen  [MaKS.]  175;  Moses  v.  Murgatroyd,  1  Johns.  Ch.  [N. 
Y.]  119.)  The  existence  of  the  debt  and  the  guaranty  of 
its  payment  made  the  assignment  valid  without  any  other 
consideration.  The  assignor  was  entitled  to  no  consid- 
eration. She  parted  with  nothing  that  was  lawfully 
hers.  She  merely  transferred  Dickinson's  property  to 
pay  Dickinson's  debt.  That  a  pre-existing  debt,  already 
due,  is  a  sufficient  consideration  for  the  execution  of  a 
mortgage  fsecuring  the  same  is  a  doctrine  well-established 
by  the  decisicms  of  this  court.  (Turner  v.  Killian,  12  Neb. 
580;  Ilenrtf  v.  Yliet,  36  Neb.  138;   Chaffee  i\  Atlas  Lumber 
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Co.,  43  Neb.  224.)  And  it  is  equally  well  settled  that  the 
liability  of  a  principal  debtor  to  his  surety  or  guarantor 
is  a  valuable  consideration  for  the  execution  to  him  of  an 
indemnity  mortgage.  {lUair  State  Bank  v.  Stcicarty  supra; 
t^U'irns  t\  lit  II,  6  Mass.  342;  Buff  tun  i\  Green,  5  N.  II.  71; 
Williams  v.  Silliman,  74  Tex.  G26;  6  Am.  &  Eng.  Ency.  Law 
[2d  (h1.]  709.)  Had  Dickinson  himself  made  the  mort- 
gage to  defendant,  he  certainly  could  not  successfully 
resist  foreclosure  on  the  ground  that  there  was  no  legal 
consideration.  Neither  can  the  plaintiff  acting  as  a  rep- 
resentative of  creditors.  The  appointment  of  the  receiver 
was  in  the  nature  of  an  equitable  execution.  By  it  the 
court  was  able  to  reach  only  the  actual  interest  of  the 
debtor  in  the  property — the  interest  which  the  creditors 
theniselvis  might  have  reached  with  an  execution  issued 
on  a  ju(li;ment  at  law  in  their  favor.  The  judgment  is 
reversed  and  the  cause  remanded  with  direction  to  the 
district  court  to  render  a  decree  foreclosing  the  defend- 
ant's mortgage  as  prayed. 

Reveused. 


Job  a.  McWaii)  et  al.,  appeij.ants,  v.  1>laiu  State 
Bank  et  al.,  appellees. 

Filed  June  8, 1899.    No.  8094. 

1.  Purchase  From  Trustee.  If  a  purchaser  of  property  from  a  tru'^tee 
has  at  the  time  of  the  purchase  notice  of  the  trust,  he  is  charged 
therewith. 

2. :     Notice.     The  transfer  of  property   to  a  bank,  with  the 

knowledtrt*  of  an  apparent  disclosed  trust,  held  to  have  been 
under  such  conditions  and  circumstances  that  it  was  without 
notice,  actual  or  constructive,  of  a  secret  trust,  and  was  not 
placed  uj)ou  inquiry  further  than  was  made  of  any  existent  or 
imdisdosed  trust. 

3.  Corflicting  Evidence.    Findings  of  a  trial  court  on  conflicting  evi- 

deuce  will  not  be  disturbed  unless  manifestly  wrong. 

4.  Bill  of  E^cccptions:    Cokrections.    If  a  bill  of  exceptions  does  not 
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disclose  what  it  was  intended  to  at  time  of  allowance,  the 
trial  judg^e  maj-,  after  time  for  its  settlement  has  expired,  allow 
corrections  therein  to  make  it  fulfill  the  prior  intentions. 

Api»kal  from  the  district  court  of  Washington  county. 
Heard  below  before  Dickinson,  J.    Modified. 

M.  A,  Hoyt  and  Duffir  iC  Van  Dusvn,  for  appellants. 

Oshorn  d  Aye  and  Francis  A.  BroyaHj  contra. 

Harrison,  C.  J. 

It  apjpears  that  Daniel  W.  Archer  was,  and  had  been 
during  some  considerable  time  prior  to  April,  1894,  tlie 
owner  of  lots  4  to  15,  inclusive,  in  block  51,  in  Blair, 
Wasliington  county,  and  had  thereon  a  canning  factory 
fitted  with  the  necessary  majchinery  and  apparatus,  and 
vliich   he  as  owner  had   been  operating.     During  the 
course  of  the  business  he  had  become  indebted  to  various 
persons  and  Arms  and  was  probably  unable  to  meet  his 
indebtedness.    The  plaintiff  in  this  action,  in  one  against 
D.  W.  Archer  in  a  court  of  Iowa,  ix^covered  a  judgment 
for  about  $11,000.    Suits  by  creditors  of  Daniel  W.  Archer 
had  been  instituted  in  the  court  in  Washington  county, 
in  which  writs  of  attachment  had  been  procured  to  issue 
and  w  hich  had  been  levied  on  the  factory  property  and 
were  prosecuted  to  judgment,  and  sale  of  the  property 
had,  at  which  it  was  purchased  by  Joseph  Jackson,  of 
defendants  herein,  and  the  title  was  conveycnl  to  him 
by  the  sheriff.    Tlie  sale  was  of  date  April  14,  1894,  and 
soon  thereafter  there  was  formed  a  corporation,  "The 
Blair  Canning  Company,"  to  which  the  factory  property 
was  conveyed  by  Joseph  Jackson  on  July  7,  1894,  which 
was  the  date  of  the  first  meeting  of  the  stockholders  of 
the  company.    Officers  were  elected,  of  whom  E.  S.  Gay- 
lord,  the  vice-president,  was  one  of  the  directors  of  the 
Blair  State  Bank  and  Mr.  Kenny,  one  of  the  stockhold- 
ers of  the  corporation,  was  a  director  and  also  president 
of  the  Blair  State  Bank.    The  company  immediately  en- 
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tered  into  possession  of  tlie  factory  and  made  preparation 
for  its  operation  and  for  tlie  "pack"  of  l^Di.     We  will 
state  here  that  in  the  record  and  arguments  in  the  case 
use  is  made  of  the  woid  *^pack''  to  desl}!;nate  all  of  the 
l>roduct  of  the  factory  during  a  season,  also  in  speaking 
of  corn  or  peas  canned  during  a  season;  thus,  "The  pack 
of  1894,"  "The  pack  of  corn  1895,"  "The  pack  of  peas,  sea- 
son of  1895,"  and  we  will  employ  the  word  in  the  same 
s<»nse  in  the  same  connection,  if  nec(*Ksary,  in  the  opinion. 
In  September,  1894,  the  plaintiffs  instituted  suit  in  Wash- 
ington county  on  their  Iowa  judgment,  against  D.  W. 
Archer,  and  Febnmry  20,  1895,  were  accorded  judgment 
in  the  amount  of  ?11, 978.53,  and  in  June  of  the  same  year 
the  present  action  was  commenced,  the  relief  sought  be- 
ing to  subject  the  factory  property  to  sale  and  apply  the 
proceeds  to  the  payment  of  the  judgment  to  which  we 
have  just  referred.     The  Blair  State  Bank  furnished  or 
loaned  to  the  canning  company  money  tx)  conduct  its 
business  operations  and  had  received  notes  and  mort- 
gages, one  of  the  latter  being  to  secure  a  stated  amount 
(>f  f  10,000  and  an  incumbrance  on  the  real  estate  of  the 
factory  property.    Contracts  had  been  entered  into  with 
farmers  to  grow  and  deliver  at  the  factor)^  the  peas  and 
com  which  when  canne<l  would  constitute  the  "pack" 
of  1895,  and  when  this  suit  was  commenced  all  parties 
ccncerned  in  the  contracts  became  anxious  that  some 
arrangement  be  concluded  by  which  the  factory  might 
iontinue  in  operation  through  the  season  of  1895.     The 
bank  would  not  furnish  the  money,  which  it  was  apparent 
would  be  needed,  unless  it  could  be  assured  that  the  fac- 
tory would  be  allowed  to  run  during  the  entire  season 
unmolested  and  without  hindrance  by  reason  of  writs 
or  movements  in  this  action.    The  parties  met  at  Blair, 
and  after  consultation  a  contract,  which  is  known  in  the 
record  as  the  contract  or  agreement  of  August  9,  1895, 
was  consummated. 

The  foregoing  are  some  of  the  main  facts  and  occur- 
rences upon  which  are  predicated  the  asserted  rights  of 
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certain  of  the  litigants  in  the  case  at  bar.  The  plaintiflFs 
were  unsuccessful  in  the  district .  court  and  have  ap- 
pealed. 

It  is  undisputed  that  Joseph  Jackson,  when  he  became 
the  purchaser  of  the  factory  property  at  the  sale  by  the 
sheriflF,  and  in  his  subsequent  actions  relative  to  it  and  its 
title,  did  not  do  so  for  himself  but  for  another  person,  for 
whom  he  was  trustee.  The  plaintiffs  assert  that  Jackson 
was  in  all  he  did  trustee  for  Daniel  W.  Archer,  who  se- 
cured all  that  was  done  to  be  done  that  he  mij^ht  thus 
cover  up  his  property  and  keep  it  from  his  creditors,  and 
particularly  the  plaintiffs;  and  further,  that  the  Blair 
State  Bank  had  full  cognizance  of  the  existent  facts  and 
circumstances  of  the  purchase  by  Jackson  and  his  trustee- 
ship when  it  loaned  the  money  to  the  canning  factory  and 
took  as  security  for  its  payment  a  mortgage  on  the  factory 
property,  which  being  true,  its  lien  thus  created  would 
be  subject  and  inferior  to  that  of  creditors  of  Daniel  W. 
Archer.  Joseph  Jackson  testified  on  this  subject  that  he 
acted  in  all  that  he  did  for  J.  L.  Archer,  a  brother  of 
Daniel  W.  Archer;  that  he  was  informed  and  believeil 
that  the  money  with  which  he  paid  for  the  property  at  the 
time  of  the  sale  was  furnished  by  J.  L.  Archer,  and  he  did 
not  hear  differently  or  have  information  of  any  other  na- 
ture until  the  deposition  of  J.  L.  Archer,  in  which  ^ap- 
peared statements  to  the  contrary,  was  taken  and  filed 
for  use  in  this  suit.  The  bank,  through  its  officers,  did 
know  that  Joseph  Jackson  had  purchased  the  property, 
held  the  title,  and  conveyed  it  to  the  company  for  some 
person  other  than  himself,  and  when  they  made  inquiries, 
were  informed  that  it  was  for  J.  L.  Archer.  When  the 
corporation,  the  canning  company,  was  organized,  about 
two  hundred  shares  of  the  stock — all  of  it  except  five  or 
six  shares — was  issued  to  J.  L.  Archer  in  consideration, 
Jackson  states,  as  he  and  the  partic  s  were  informed  and 
fully  understood  at  the  time,  for  the  factory  property,  the 
title  to  which  was  then  passed  to  the  company.  After  a 
full  examination  of  all  the  evidence  which  bears  upon 
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this  branch  of  the  case  we  are  satisfied  that  the  bank 
made  its  loaus  and  received  its  mortgages  without  actual 
notice  of  a  trust  in  favor  of  any  other  than  J.  L.  Archer, 
and  without  cognizance  of  facts  which  required  further 
or  greater  inquiry  than  it  made  relative  to  Joseph  Jack- 
son's transactions  in  respect  to  the  property  and  the  trust 
under  which  he  actinl;  hence  the  trial  court  was  right  in 
its  determination  on  this  point  in  the  case. 

The  contract  of  August  9,  1895,  was  in  part  as  follows: 

"This  agreement,  made  and  entered  into  this  9th  day 
of  August,  1895,  by  and  between  J.  L.  Archer,  of  Chicago, 
Illinois,  D.  W.  Aicher,  Job  A.  McWaid,  and  Samuel  R        ' 
Martin,  partners  under  the  name  of  McWaid  &  ilartin,        | 
the  Blair  Canning  Company,  and  the  Blair  State  Bank, 
witnesseth,  as  follows: 

"Whereas,  certain  litigation  now  pending,  wherein  the 
said  Job  A.  McWaid  and  Samuel  F.  Martin  are  plaintiffs, 
and  the  other  parties  hereto  are  among  the  defendants  of 
said  action,  the  object  of  which  litigation  upon  the  part  ! 
of  the  plaintiffs  being,  among  other  things,  to  subject  the 
plant  of  the  Blair  Canning  Company,  of  Blair,  Nebraska, 
to  the  payment  of  the  judgment  in  favor  of  said  plaintiffs 
and  against  said  D.  W.  Archer,  and  for  other  relief,  and 
it  being  deemed  advisable  and  to  the  best  interest  of  all 
parties  that  the  said  canning  factory  now  controlled  by 
the"  defendant  the  Blair  Canning  Company  shall  be  op- 
erated for  the  purpose  of  packing  the  product  for  the  year 
1895,  and  it  being  necessary  to  procure  money  for  that 
purpose,  that  the  same  may  be  safely  done  it  is  agreed 
as  follows: 

"1st.  It  is  agreed  that  there  shall  be  no  further  pro- 
ceedings of  any  kind  or  nature  whatever  by  the  said  Mc- 
Waid &  Martin  against  the  said  defendants  for  the  en- 
forcement of  their  said  judgment  during  the  packing 
season  of  1895,  and  that  all  such  proceedings  sliall  be  sus- 
pended so  that  there  shall  be  no  interference  with  the 
?iaid  canning  company  in  the  operation  of  said  factory  for 
the  year  1895,  and  until  said  pack  shall  be  disi)osed  of, or 
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with  the  product  of  said  factory;  that  the  said  canning 
company  may,  without  molestation  on  the  part  of  the  said 
ifcWaid  &  JIartin,  procure  the  necessary  money  and  pro- 
ceed at  once  to  fulfill  its  contracts  with  the  farmers  and 
others  in  the  purchase  of  corn,  may  make  said  pack,  and 
may  pledge  said  pack  as  security  for  any  money  so  bor- 
rowed,,and  the  said  product  may,  if  so  agreed  by  said 
canning  company,  be  held  as  the  property  of  the  said 
Rlair  ^'tate  Rank,  or  other  persons  furnishing  such  money, 
until  the  expenses  incident  to  the  making  of  said  pack 
and  marketing  the  same,  together  with  debts  now  exist- 
ing upon  said  plant  and  owing  by  said  canning  company, 
shall  be  fully  paid;  and  it  is  agreed  that  any  surplus  aris- 
ing from  said  pack  for  the  year  1895  above  the  expenses 
incident  to  packing  and  marketing  the  same  and  payment 
of  debts  existing  against  the  defendant  Rlair  Canning 
Company  shall  be  paid  over  to  the  said  JlcWaid  &  Martin, 
it  being  the  intention  of  this  agreement  that  all  debts  now 
existing  against  said  company  or  said  plant  and  all  ex- 
penses which  shall  be  necessarily  incurred  in  the  purchas- 
ing of  corn  or  other  material  and  making  the  pack  for  the 
year  1895,  shall  first  be  paid,  including  necessary  expendi- 
tures for  salaries  and  help,  and  the  surplus,  if  any  there 
be,  turned  over  to  the  said  McWaid  &  Martin.  It  is  fur- 
ther agreed  that  the  indebtedness  from  the  Rlair  Canning 
Company  to  the  Rlair  State  Rank  at  the  close  of  the  busi- 
ness season  of  1895  shall  not  exceed  the  sum  of  $7,042.48, 
and  that  said  indebtedness  shall  be  diminished  or  cut 
down  or  wholly  paid  off  by  the  profits  of  the  present  year, 
or  to  the  extent  that  said  profits  will  extend  for  that  pur- 
pose; and  it  is  agreed  that  as  fast  as  said  indebtedness 
shall  be  paid  any  liens  or  incumbrances  as  disclosed  by 
the  public  records  shall  be  canceled.     ♦     ♦     ♦ 

"It  is  further  agreed  that  the  said  J.  L.  Archer  and  D. 
W.  Archer  shall,  within  five  days  from  the  date  hereof, 
cause  the  stock  of  the  said  Rlair  Canning  Company  to  be 
delivered  to  said  McWaid  &  Martin,  to  be  by  them  held 
as  collateral  security  to  their  certain  judgment  against 
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the  said  D.  W.  Archer,  subject,  however,  to  redemption 
whenever  the  said  judgment  shall  be  satisfied,  or  until 
this  agreement  shall  be  modified  by  mutual  agre(*ment 
betw(H*n  the  parties.  It  being  understood  that  the  de- 
fendant Blair  Canning  Company  shall  be  and  remain  in 
full  and  complete  possession  of  said  plant  for  tin*  pui^pose 
of  securing,  packing,  and  s<»lling  the  product  of  1895,  in- 
cluding such  portion  tluTeof  as  has  been  already  packed 
and  until  such  i)ack  shall  be  markete<l;  that  they  shall 
conduct  said  business  econcmiically  and  faithfully,  anl 
for  the  best  interests  of  all  parties  concerned,  and  make 
the  best  disposition  of  said  goods  obtainable,  and  that 
all  parties  shall  in  good  faith  (*arry  out  this  agreement. 
To  all  of  which  the  parties  ac^knowledge  themselves  mu- 
tually bound,  this  9th  day  of  August,  1895." 

It  is  contended  for  appellees  that  this  agreement  rec- 
ognized the  priority  of  the  mortgage  of  the  bank  over  tlv 
judgment  of  the  plaintiffs,  and  stipulated  that  the  "pack" 
of  1895  should  be  sold  and  the  proceinls  appropriated  to 
the  payment  of  the  claims  of  the  bank,  and  if  not  suf- 
ficient, then  the  "plant,"  as  the  factory  was  terme<l, 
should  be  sold  and  the  proceeds,  to  the  extent  necessary, 
be  taken  by  the  bank,  and  the  surplus,  if  any,  be  paid 
to  plaintiffs.  The  contract  to  which  we  have  referred  will 
not  bear  any  such  construction.  We  think  in  its  clear 
intent  it  dealt  with  the  pack  and  its  disposition  and  the 
proceeds,  to  whom  they  should  go,  and  left  the  question 
of  the  liens  on  the  "plant"  and  their  priority  to  be  liti- 
gated when  by  the  lapse  of  time  this  suit  should  again  be 
entitled  to  progress. 

It  is  insisted  for  appellants  that  at  the  time  of  a  con- 
ference of  the  parties  prior  and  preliminary  to  the  agree- 
ment of  August  9,  1895,  at  which  the  terms  were  mainly 
spoken  of  and  settled,  the  bank,  by  one  of  its  officers,  as 
a  basis  for  the  figures  which  were  then  made  relative  to 
the  financial  condition  of  the  canning  company,  stated 
that  its  total  indebtedness  to  the  bank  then  was  |7,642.48; 
that  said  statement,  and  the  belief  in  its  correctness,  was 
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one  of  the  strongest  inducements  to  plaintiffs  to  i^iake  the 
agreement  and  exerted  quite  an  influence  in  that  direc- 
tion; and  further,  that  the  bank  is  now  claiming  a  larger 
amount  due  them  than  was  stated,  and  it  should  be  hehl 
estopped  to  press  a  claim  for  the  larger  sum.  Tliere  is 
a  conflict  in  the  evidence  in  relation  to  what  was  said 
and  done  on  the  subject  of  the  amount  due  the  bank  at 
the  time  the  parties  were  together  and  endeavoring  to 
agree,  as  they  finally  did,  as  set  forth  in  the  instrument 
signed  of  date  August  9,  1895.  The  one  of  appellees  who 
was  then  present  and  acting  for  all  of  them  states  in  his 
testimony  that  it  had  been  ascertained  by  him  and  the 
other  pasties  there  that  the  books  of  the  canning  com- 
pany disclosed  an  indebtedness  to  the  bank  of  something 
more  than  f  13,000;  that  the  officer  of  the  bank  who  was 
present  (the  parties  were  in  the  bank  or  one  of  its  busi- 
ness rooms)  observed  "that,  is  not  the  correct  amount," 
and  went  into  another  room,  from  which  he  shortly  re- 
turned and  announced  that  the  true  amount  of  the  in- 
debtedness was  17,642.48;  that  tliis  was  accepted  as  cor- 
rect, and  all  further  conversation  and  adjustments  were 
with  said  amount  in  view  as  the  true  one.  It  was  T.  E. 
Stevens,  the  cashier  of  the  bank,  who  was  with  the  par- 
ties, and  he  testifie«  that  he  does  not  know  whether  he 
ever  stated  there  the  gross  sum  then  due  the  bank,  but 
that  it  had  been  obtained  from  the  canning  company's 
books  as  more  than  $13,000;  that  the  bank  had  in  its  con- 
trol the  "pack"  of  peas  for  the  season,  a  large  number  of 
empty  cans,  and  there  were  some  other  matters  which 
would  ultimately  develop  into  credits  in  favor  of  the  can- 
ning company  on  its  indebtedness  to  the  bank  and  tho 
value  of  which  he  was  unable  to  estimate  correctly;  that 
they  applied  the  estimated  values  then  as  credits  and  ap- 
proximately obtained  the  amount  of  the  indebtedness, 
which  was  the  sum  we  have  before  set  forth.  When  the 
contract  was  reduced  to  writing  there  was  in  it  a  stiite- 
ment  to  the  effect  that  the  amount  then  due  the  bank  was 
17,642.48,  but  on  objection,  or  probably  because  not 
44 
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thought  to  be  what  was  desired,  it  was  stricken  out,  or 
"crossed  out,"  and  the  language  in  regard  to  the  amount 
named,  which  was  heretofore  quoted,  was  inserted  in  its 
stead.    This,  it  will  be  remembered,  was  to  the  effect  that 
at  the  end  of  the  season  the  indebtedness  to  the  bank 
should  not  be  in  excess  of  the  sum  designated.     The 
cashier,    during   the    trial,    was    asked    to    furnish   an 
abridged,  tabulated  statement  of  the  account  between 
the  bank  and  the  canning  factory.     This  he  did,  and  it 
was  oflfere<l  and  rtn^eived  in  evidence  without  objection. 
The  appellant  who  personally  took  part  in  the  August 
9,  1895,  contract  testifies  in  regard  to  the  matters,  the 
values  of  which  the  cashier  says  were  estimateil  and 
credited  to  the  canning  company,  that  they  were  no 
further  considered  in  arriving  at  the  conclusions  which 
finally  ripened  into  an  agreement,  and  there  is  other 
testimony  to  the  same  (»flfect,  and  it  is  also  disclosed  that 
these  matters  were  disjmsed  of  and  the  actual  credits 
given  th(»  canning  com]>any  during  the  subsequent  course 
of  the  business  during  the  year  1895,  and  the  early  part  of 
189G.    In  the  testimony  of  the  cashier  he  said  that  there 
was  on  August  9,  1895,  more  than  ^17,000  due  the  bank 
from  the  canning  companj'.    In  his  statement  of  the  ac- 
count which  was  received  in  evidence  the  amount  of  said 
indebtedness  is  fixed  at  f  14,840.48,  and  the  estimated 
value  of  the  peas  and  material  on  hand  at  |7,198,  which 
deducted  from  the  given  amount  of  the  debt  there  re- 
mains 17,042.48,  the  sum  estimated  to  be  due  the  bank 
August  9,  1895.    Preserving  these  figures  and  allowing 
the  credit  according  to  the  estimate, — and  we  are  fur- 
nished no  better  basis  or  figures  for  this  cre<lit, — and 
deducting  its  amount  from  the  receipts  from  August  9, 
1895,  to  the  close  of  account, — this  was  when  it  was 
shown  to  have  been  receivcnl  by  the  bank, — gives  us  the 
amount  realized  from  the  disposition  of  the  "pack"  of  corn 
of  the  seas<m  of  1895,  which  last  amount  deducted  from 
the  balance  due  the  bank  August  9, 1895,  plus  the  aniount 
loaned  to  the  canning  company,  also  the  overdrafts  from 
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August  9,  1895,  to  the  close  of  the  account,  and  the  re- 
mainder is  |4,024.20,  the  true  amount  due  the  bank  on  the 
indebtedness.  This  drops  from  the  calculation  $1,588.89 
of  overdrafts,  which,  if  they  existed,  were  of  creation 
prior  to  August  9,  1895.  These,  under  all  the  evidence, 
we  do  not  think  should  be  considered.  From  the  $4,024.20 
there  should  be  deducted  $16.85,  a  later  payment  received 
by  the  bank,  and  we  have  $4,007.35  due  the  bank  after 
the  application  of  this  further  credit. 

It  appears  that  the  bank  purchased  a  large  number 
of  cases  of  canned  corn  and  peas  for  a  total  consideration 
of  $6,313.64,  or  probably  $5,842.30.  This  transaction  is 
attacked  by  the  appellants  on  the  ground  that  the  prices 
agreed  upon  between  the  canning  company  and  the  bank 
were  too  small,  and  it  is  urged  that  the  bank  should  be 
charged  with  a  larger  sum.  Here  it  must  be  said  that 
there  was  ample  evidence  to  sustain  the  finding  of  the 
district  court  thfit  the  agreed  prices  were  fair  and  the 
transaction  one  which  merited  approval.  The  evidence 
discloses  that  Daniel  W.  Archer  had  contracted  with  a 
number  of  firms  and  dealers  to  sell  them  canned  goods, 
and  it  is  claimed  for  appellants,  and  it  was  shown  in  evi- 
dence, that  he  stated  on  August  9,  1895,  that  he  would 
turn  these  contracts  or  orders  over  to  the  canning  com- 
pany, which  promise,  the  plaintiffs  now  say,  was  one  of 
the  matters  by  which  they  were  induced  to  make  the 
agreement  of  August  9,  1895,  and  it  is  contended  that 
the  bank  loaned  the  company  $1,090,  which  was  paid  to 
Archer  as  commissions  for  obtaining  these  orders;  that 
this  should  not  have  been  done  and  the  amount  should 
now  be  charged  herein  against  the  canning  company  and 
the  bank.  Archer  did  say  on  August  9,  1895,  that  he 
would  give  to  the  company  the  contracts  or  orders  for 
canned  goods  which  he  had  personally  taken.  This  he 
afterwards  refused  to  do  unless  paid  the  sum  of  $1,090, 
and  after  several  attempts  to  have  him  keep  his  promise, 
also  to  take  a  less  sum,  it  was  developed  that,  all  the 
facts  and  circumstances  considered,  probably  the  best 
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thing  to  do  was  to  pay  tlie  eommiHsions,  and  it  was  done, 
and  we  must  approve  the  finding  of  the  district  court  that 
such  action  was  proper  and  that  the  bank  is  not  chargea- 
ble herein  with  the  sum  i)aid. 

Some  exhibits  were  omitted  from  the  bill  of  excep- 
tions as  settled  and  allowed  by  the  trial  judge.  That 
this  was  true  and  that  thereby  tlie  bill  was  rendered  in- 
effective was  urged  in  the  brief  filed  for  appellees.  Ap- 
pellants were  alh>wed  on  motion  to  withdraw  the  bill  for 
presentation  to  the  district  judge  for  amendment.  The 
matter  was  heard  before  him  and  the  amendment  al- 
lowed. I'rom  the  order  of  allowance  an  appeal  was  taken 
to  this  court.  Our  examination  of  the  recoi'd  in  this  ap- 
peal convinces  us  that  while  some  of  the  facts  diflfer  from 
those  in  a  somewhat  similar  appeal  in  the  case  of  Bren- 
nan-Loir  Co,  r.  Mcintosh,  5G  Neb.  140,  the  rule  therein  an- 
ncmnced  is  governable  herein,  from  which  it  follows  that 
the  order  of  allowance  of  the  amendment  will  be  affirmed. 

The  decree,  with  the  modification  as  to  the  amount 
hereinbefore  indicated,  is  affirmed. 

Modified, 


Ed^vard  W.  :Miskell,  ArrRu.ANT,  V.  Adolph  L.  Prokop 


Fn.ED  June  8, 1899.    No.  8921. 

1.  Trade  Name.    A  ripht  to  the  exclusive  use  in  a  particular  locality 

of  a  trjule  name  or  sig^n  may  be  acquired. 

2.  ■ :    iNFRixiJEMENT.     A  Sign  OF  trade  name  is  not  an  infringe- 

ment of  another,  if  ordinary  attention  of  persons  or  customers 
.   \vouId  disclose  the  differences. 


Appeal   from   the   district   court   of    Saline    county. 
Hc^ard  below  before  Hastings,  J.     Affinucd. 

A.  R.  l^coft  and  J.  IT.  Grunm^  for  appellant 

Ha  stings  c€  Sands,  contra. 
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Harrison,  C.  J. 

In  the  petition  filed  for  plaintiff  in  this  action  January 
10, 1896,  it  was  pleaded  that  in  October,  1889,  he  engaged 
in  the  mercantile  business  in  Wilber,  Saline  county,  and 
had  continuously  conducted  said  business  there  up  to 
the  time  of  the  suit,  and  had  advertised  his  business  and 
store  quite  extensively,  hj  which  means  he  had  attracted 
many  customers  and  had  ef^tablished  a  lively  and  suc- 
cessful trade;  that  the  sign  placed  on  his  store  and  the 
trade  name  which  he  had  adopted  and  employed  during 
the  whole  of  the  time  he  had  been  conducting  the  busi- 
ness was  that  of  *'Kacket  Store;"  that  by  reason  of  his 
advertisement  of  the  store  by  said  name  and  the  use  of 
the  sign  his  place  of  trade  had  become  widely  and  well 
known  by  the  said  name,  and  that  he  had  become  entitled 
to  the  sole  and  exclusive  use  in  the  village  of  Wilber 
of  the  word  "Kacket"  as  a  designation  of  his  sign  and  of 
his  store  or  place  of  business;  that  the  defendants  on  or 
about  the  first  day  of  November,  1895,  engaged  in  busi- 
ness similar  to  that  of  plaintiff  in  Wilber  in  a  building 
near  that  in  which  was  plaintiff's  store,  on  the  same 
street,  the  same  side  of  the  street,  and  in  the  block  east 
of  his  place,  "and  well  knowing  of  the  existence  of 
the  said  trade  sign  and  trade  name  of  plaintiff  and 
of  the  importance  and  value  of  the  same  to  plaintiff 
and  of  his  rights  therein,  did,  with  the  design  and  pur- 
pose of  defrauding  plaintiff  and  of  getting  the  benefit  of 
plaintiff's  reputation  and  patronage,  and  to  mislead  and 
deceive  the  public  and  to  induce  them  and  plaintift'^s  cus- 
tomers to  believe  that  their  store  is  plaintiff's  store,  simu- 
late the  trade  sign  and  trade  name  so  long  used  by  plain- 
tiff, as  aforesaid,  by  placing  over  and  above  their  store, 
in  this  form  and  manner,  letters  'New  York  Racket 
Store,'  New  York  being  in  much  smaller  letters,  and 
advertising  in  the  same  form  and  manner  in  circulars,  in 
the  local  newsi)ai)ers,  and  on  their  letter-heads  their  busi- 
ness and  place  of  business;  that  the  assumption  by  de- 
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fomlaiits  of  plaint ilT's  sign  and  track*  name  as  aforesaid 
was  for  the  purpose  of  supplanting  plaintiff  in  the  good- 
will of  his  established  trade  and  business,  and  to  eaiis(» 
it  to  be  understood  and  bidieved  by  the  public  that  d^*- 
fendants  were  doing  business  for  the  plaintiff,  thereby 
by  sueh  deeei)tion  depriving  plaintiff  of  the  gains  and 
I)rofits  to  which  he  is  justly  entitled;  that  the  use  by 
defendants  of  the  name  MJaeki  t'  is  a  fraud  upon  tk' 
general  public  as  well  as  plaintiff.'*  The  main  relief 
sought  was  that  the  defendants  should  be  enjt.ined  from 
the  further  use  of  the  word  **I\acket''  as  a  part  of  the  sign 
and  name  for  their  stoi'e.  Issues  were  joined  and  a  trial 
th(Teof  resulted  in  a  jiulgnient  for  defendants.  The  plain 
tiff  has  apprahnl. 

The  defendants  did  not  deny  the  use  of  the  name  fur 
their  i)lace  of  business  which  the  pi^titioner  charged  tliey 
had  used,  but  denied  the  purjioses  of  which  the  jdeadini: 
of  plaintiff  accused  them;    also  denied  that  the  results 
had  been  as  stated  by  plaintiff.    The  word  '*I{acket,"  to 
the  extent  we  are  informed  by  the  record  in  this  cause, 
is  what  may  be  styled  a  fanciful  or  arbitrary  appellation 
or  designaticm  as  ai)plied  to  a  store  of  the  kind  operated 
by  the  plaintiff,  and  no  doubt  a  man  may  adopt  such  a 
name  for  his  place  of  business  and  by  ii  ason  of  pritir  ap- 
propriation and  long-continued  usage  may  ac(iuire  such 
a  right  to  its  use  in  the  i)articular  connection  as  to  be 
exclusive  in  a  c(>rtain  locality,  and  the  right  will  be  rec- 
ogniz(Hl  and  protected  by  the  courts.     (2(>  Am.  &  Eng. 
Kncy.  Law  27()-279.)     In  was  disclosed  by  the  evicleuce 
that  the  word  '*Kacket"  was  <piite  friMjucntly  w^n'i]  sis  ile- 
scriptive  of  stores  wherein  business  was  conducted  along 
and  in  certain  lines,  and  had  been  so  of  late  y(»ars  and 
j>rior  to  the  i)laintiff's  adoption  of  it.    In  some  cases  it  has 
been  decided  that  such  designations  are  but  descriptive 
in  their  character,  and  their  subsequent  similar  use  by  a 
near  rival  will  not  be  enjoined  at  the  instance  of  one  w^h:) 
had  made  the  prior  selection  and  application.     {Gray  r. 
Koch.  2  Mich.  N.  P.  119;  Clioynski  t>  Colini^  39  Cal  501,  2 
Am.  Kep.  476.) 
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In  tlie  present  ease  we  think  the  question  upon  wliieh 
the  (ItH-ision  must  turn  is,  was  the  defendant's  sign,  taken 
as  a  whole,  such  a  simulation  of  that  of  the  i)laintifT  as 
to  work  the  misehief  atti-ibuted  to  it  or  well  ealeulated 
to  so  do?  The  district  court  evidently  determined  that 
it  was  not  (Lichtrnstvin  v.  Mvllis,  8  Ori^  464,  34  Am.  IJep. 
592;  Popham  v.  Cole,  23  Am.  Kep.  [N.  Y.]  22;  Eljin  Biit- 
iiv  Co.  v.  aSV///(/,v,  40  N.  E.  Kep.  [III.]  (JIG),  and  in  view  of 
all  tlie  evidence,  inclusive  of  a  consideration  of  the  word- 
ing of  the  two  signs  entire,  we  cannot  say  that  its  find- 
ing was  manifestly  wrong,  and  it  will  not  be  disturbed. 
The  judgment  must  be 

Affirmed. 


Gilbert  Johnson  v.  Fred  Opfer. 

Filed  June  8, 1899.    No.  8927. 

Erroneous  Exclusion  of  Evidence:  Action  on  Note:  Siinaturb 
OF  Dekkndant.  An  assif»-ninent  of  error  in  relation  to  exclusion 
of  evidence  examined,  and  held  well  taken. 


2.  :    :    .    Each  party  testified  of  one,  and  only  one, 

conversation  in  regard  to  the  matter  at  issue, — the  execution  of 
a  promissory  note.  They  differed  as  to  the  time  and  i^lace  of 
the  conversation.  The  one  gave  testimony  of  admissions  made 
by  the  other;  the  latter  offered  to  show  what  he  said  at  the 
time  and  place  when  and  where  he  claimed  to  have  talked  with 
the  former  of  and  concerning  the  issuable  matter.  This  was 
excluded.    Held^  Error. 

Error  from  the  distriet  eourt  of  Hamilton  county. 
Tried  bek)w  before  Wheeler,  J.     Ncvvrscd. 

Ilauicr  d  SmitJh  for  plaintiff  in  error. 

George  B.  France,  contra, 

Harrison,  C.  J. 

The  petition  herein  declared  upon  a  promissory  note, 
of  which  it  included  a  copy,  and  prayed  judgment  for  the 
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btiited  8U111  and  inttivst.  The  siguature  of  the  plaintiff 
in  error,  as  shown  on  the  copy  of  the  note  and  the  in- 
8triinient  itself  introduced  in  evidence,  inirportcd  to  be 
by  mark.  «T.  II.  Sego,  who,  it  deveh)ped,  was  tlie  principal 
debtor  or  signer  of  the  note,  was  not  sei-A'ed  with  process. 
The  plaintiff  in  error,  who  was  summoned,  in  an  answer 
denied  gc^nerally  and  specially  the  execution  of  the  note, 
and  from  an  unfavorable  judgment  he  has  perfected  an 
error  proceeding  to  this  court. 

The  main  litigated  issue  was  in  regard  to  the  signature 
or  mark  on  the  note,  whether  made  by  the  plaintiff  in 
error  or  not.     To  prove  this  fact  the  defendant  in  error 
and  one  witness,  Charles  Schrader,  testified  to  admissions 
of  plaintiff  in  error  to  the  effect  that  he  had  signed  the 
note.    The  admissions,  it  was  assei-ted,  were  made  during 
a  conversation  bi^twten  the  plaintiff  in  error  and  the 
defendant  in  ern)r,  and  in  which  the  said  witness  also 
took  part,  at  the  farm  or  home  of  the  former,  the  time 
fixed  being  in  the  month  of  March  or  the  springtime  of 
the  year  1892.    The  plaintiff  in  error  testified  that  he  had 
a  conversation  with  the  defendant  in  error  in  the  pres- 
ence of  Charles  Schrader,  and  in  which  the  latter  joined, 
but  he  fixes  its  occurrence  at  the  farm  or  residence  of  a 
Mr.  Webel,  and  that  it  was  threshing  time,  or  the  fall  of 
the  year,  and  that  there  were  present  during  the  conver- 
sation several  persons  other  than  himself,  the  defendant 
in  error,  and  Schrader.    During  his  testimony  he  denied 
that  he  had  seen  or  talked  at  his  own  home  with  the  de- 
fendant in  error  or  the  witm^s  Schrader,  or  the  two  to- 
gether.   They  all  agree  as  to  the  fact  of  but  the  one  con- 
versation, but  they  differ  as  to  time  and  i)lace,   also 
do  not  entirely  agree  in  regard  to  the  parties  present. 
During  the  examination  in  chief  of  the  plaintiff  in  error, 
after  he  had  testified  that  there  was  the  conversation  at 
the  Webel  farm  and  wiio  was  present  thereat  and  joined 
therein,  etc.,  he  was  asked,    "What  did  you  say  to  the 
plaintiff,  if  anything,  in  that  convei^sation  as  to  whether 
or  not  you  had  signed,  or  authorized  the  signing,  of  the 
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note  in  question?"  To  this  an  objection  was  interposed, 
which  was  sustained,  and  we  are  asked 'to  review  this 
action  of  tlie  trial  court.  No  offer  of  proof  followed  what 
we  have  detailed,  and  without  such  an  offer,  the  error, 
if  any,  is  not  properly  presented  for  review.  {Omaha  Fire 
Ins.  Co.  V.  Bvrg,  44  Neb.  522;  Barr  r,  Cifj/  of  Omaha,  42 
Neb.  341;  Murray  v.  Ilvnnvsmjj  48  Neb.  608;  Alter  v.  Covey, 
45  Neb.  508.)  One  W.  H.  or  Beil:  Hart  was  called  as  a 
witness  and  testified  of  the  conversation  as  of  occur- 
rence at  the  Webel  farm  during  threshing  time, — thought 
it  was  about  the  middle  of  September.  The  following 
question  was  put  to  him:  "You  may  now  state  what  the 
defendant  said  to  the  plaintiff,  if  anything,  at  that  time, 
in  your  pivsence,  with  reference  to  whether  or  not  he 
signed  the  note,  or  authorized  the  signing  of  the  note,  in 
question."  And  the  record  of  what  further  took  place 
is  as  follows:  "Objected  to;  incompetent,  immaterial,  and 
seeking  to  introduce  the  statements  of  the  defendant  in 
his  own  favor  if  anything.  Sustained.  Defendant  ex- 
cepts. Defendant  now  offers  to  prove  by  the  witness,  and 
he  will  so  testify  if  permitted  by  the  court,  that  at  said 
time  and  place  the  defendant  said  to  the  plaintiff  that  he 
had  not  signed  the  note,  or  authorized  any  one  to  make  his 
mark  thereto,  or  place  his  signature  to  said  note,  and  that 
he  would  not  pay  the  same.  Objected  to;  incompetent 
and  Immaterial.  Sustained.  Defendant  excepts."  This 
is  of  the  alleged  errors  argued.  The  evidence  sought  to 
be  elicited  by  the  interrogatory  to  which  the  objection 
was.  sustained  was  open  to  the  criticism  of  it  that  an  an- 
swer to  it  would  allow  of  evidence  a  "statement  of  the 
defendant  in  error  in  his  own  favor, — a  self-serving  decla- 
ration." JX  would  be  thus  objectionable  if  to  be  consid- 
ered as  substantive  evidence  or  as  in  any  degree  bearing 
directly  on  the  question  of  the  execution  of  the  note  by 
the  party  w^ho  made  the  statement;  but  notwithstanding 
this,  here  was  a  matter,  a  conversation  relative  to  which 
all  who  testified  of  it  agreed  that  it  had  transpired  and 
that  there  had  been  but  one,  and  they  but  differed  in  re- 
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gard  to  its  time  and  place  and  what  was  said.  We  think 
dearly  the  evidc^nce  offered  was  competent  and  should 
have  bet^n  I'eceived.  Its  tendency  would  have  been  to 
show  that  the  defendant  in  error  and  his  witness  had 
be(»n  mistaken  in  rej^ard  to  the  time  and  place  of  the  con- 
versation, and  further,  to  prove  that  when  it  did  take 
place  no  admissions  were  made  by  plaintiff  in  error. 
For  such  purposes  it  was  entirely  pertinent  and  should 
have  been  admitted  and  submitted  to  the  consideration 
of  the  jury  under  proper  instructions,  stating,  limiting, 
and  prescribiu}^'  the  purpose  of  its  rcH,'(*ption  and  consid- 
eration.   (Xi.sbit  t\  aS7 /•/;///(/•,  2  Duer  [N.  Y.]  2«.) 

There  were  some  other  matters  urged  as  eiToueous,  but 
we  do  not  dec  m  a  discussion  of  them  necessary  at  this 
time.  The  judgment  must  be  reversed  and  the  cause 
remanded. 

JJeveused  and  ukmandkd. 


Henuy  Wilde  et  al.,  ArrKLLAXTS,  v.  IIemiy  A.  Homan 

ET  AI..,  APPELLEES. 

Filed  Jtne  8, 1SU9.    Xo.  8918. 

Deed  as  Mortgage.     The  evidence  held  sufficient  to  sustain  the  find- 
ings and  decree  of  the  district  court. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Towell,  J,    Affirmed. 

M.  D,  Ilijdv,  for  appellants. 

Uall  &  MvCidloih  and  Charles  W.  llaller^  contra. 

Haiuiison,  0.  J. 

It  appears  herein  that  Henry  A.  Homan,  of  appellees^ 
became  the  owner  of  a  portion  of  a  lot  in  Omaha,  the 
property  now  in  suit,  by  purchase  froiq  Charles  E.  JIc- 
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Daaiels,  and  the  title  to  the  i)r()perty  was  eonveyfd  to 
the  former  by  deed  of  date  June  20,  1-ST3.  On  Anp:ust  12, 
1S73,  Ilenrj'  A.  Iloinan  executed  and  delivered  to  his 
father,  George  ^y.  Ilonian,  a  niortga};e  on  the  property  as 
security  to  the  father  for  any  payments  he  might  make 
of  debts  of  the  son,  the  notes  evidencing  which  hud  been 
signed  by  the  fath(  r  as  surety.  On  February  9,  18711,  the 
son  conveyed  the  property  to  his  father  by  what  was  in 
form  a  "warranty  deed,"  and  the  m</:'tgage  to  which  we 
have  referred  was  discharged  or  reh  asc d  of  record.  The 
deed  last  mc^ntioned  was  without  any  expressed  consld- 
eiati(  n.  The  father  subsecpiently  conveyed  the  property 
to  Carrie  W.  Uoman,  who  was  his  second  wife,  at  whose 
death,  which  occurred  after  she  had  becouK*  the  ai)pareut 
owner  of  the  property,  the  title  to  it  was  assumed  to  have 
vested  in  her  father  and  mother,  the  plaintiffs  herein. 
They  executed  and  delivered  a  convc^yiince  of  it  to  George 
AV.  Iloman,  in  which  conveyance  were  expressed  certain 
conditions  relative  to  the  payment  by  the  grantee  of  in- 
cumbrances, a  mortgage  and  the  taxes,  also  that  he  pay 
to  the  grantors  and  llie  surviv(}r  of  them  until  death  the 
sum  of  JfoO  on  the  first  of  each  and  every  nu)nth  of  the 
time,  and  in  default  of  tli(»  conditions  or  a  condition,  the 
conveyance  might  be  dechired  void  by  and  at  the  option 
of  the  jiarties  or  party  entitled  to  the  fulfillment  of  said 
conditions.  The  plaint  ill's  pleaded  their  ownership  of 
the  proi)erty,  the  conveyance  to  George  W.  Iloniiin,  the 
conditions  of  the  transfer  and  defaults  or  non-compli- 
ances with  them,  and  demanded  that  any  rights  under 
ihe  instrunn^nt  of  conveyance  be  declared  forfeited  and 
it  avoided.  They  fuHlier  pleaded  that  George  W.  lloman 
<lied  on  or  about  July  5,  ISSO,  i)nd  by  will  his  property, 
inclusive  of  the  property  in  controversy,  was  giv(»n  to  his 
children,  live  in  number,  and  this  property  had  been  so 
conveycMl  that  th(^  title  to  it  was  claimed  by,  and  api)ar- 
cntly  was  in,  Henry  A.  IToman.  The  appellee  Henry 
A.  Honian  answered  that  the  conveyance  from  him  to  his 
fyther,  George  W.  Iloman,.  was,  while  in  form  absolute, 
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ill  fact  but  a  niort  j^aj^c,  and  that  it  was  so  was  well  known 
to  all  the  parties  and  to  Carrie  W.  Iloman,  and  denid 
that  appellants  ever  aequir(»d  or  had  any  title  to  the  pnijh 
erty.  Then*  was  a  reply  for  the  plaint ilTs.  For  riintoii 
Orcutt,  who  was  interpleaded,  there  was  an  answer  in 
the  nature  of  a  eross-bill,  in  which  there  was  stated  an 
indel)tedn(»HS  of  Henry  A.  llonian  to  the  cross-pet'tioniT. 
and  to  secure  its  payment  the  execution  and  deliv(*ry  of 
a  mortgaj^e  on  the  i)roperty  in  suit  by  the  former  to  the 
latter  person,  and  the  foreclosure  of  the  mortj!:ai!:e  was 
asked.  A  trial  of  the  issues  jointMl  resulttnl  in  a  deem* 
by  which  the  plaintiffs  were  adjud<!:ed  to  have  no  right 
or  title  in  or  to  the  proiH^-ty.  The  title  was  establish^ 
in  Henry  A.  Homan,  and  Clinton  Orcutt  accorded  a  fon*- 
closure  of  his  asserttnl  incumbrance.  The  i)laiutiffs  have 
nppcaled. 

The  main  point  made  in  arjjjument  for  appellants  is  that 
the  evid;*nce  is  insullicient  to  su-^tain  the  findini?;s  and 
decree,  and  the  rule  is  invoked  that  to  support  an  asser- 
tion that  a  conveyance  absolute  <m  its  face  is  a  condi 
tional  one,  or  a  mortj2:a<j;e,  the  (evidence  of  the  party  who 
claims  such  character  for  the  instrument  must  be  quite 
clear,  satisfactory,  and  convincing  to  the  effect  which  he 
has  alleged  (If add  1/  r.  Uoddi/,  3  Neb.  IM);  Stall  i\  Jours.  47 
Neb.  700);  and  it  is  also  urged  in  this  connection  that  the 
appellants  were  r<»prcsentatives  of  the  deceased,  (xeorjje 
W.  Homan,  and  Henry  A.  Homan,  an  interested  parry 
in  the  result  of  the  suit;  hence  incompetent  to  ti^stifv  of 
and  concerning  the  transactions  between  himself  and  his 
deceased  fathc  r  in  regard  to  the  property  in  eontrovem. 
We  have  carefully  examined  and  considered  the  evidence 
and  if  it  be  conceded  that  portions  of  the  testimony  of 
Henry  A.  Homa.i  in  regard  to  what  took  place  between 
himself  and  his  father  at  the  time  of  the  conveyance  of 
the  property  by  the  son  to  the  father,  and  the  accom- 
panying and   attendant   conversations  and  agreements 
could  not  be  detailed  by  the  son  in  this  action,  were  not 
competent,  also  bearing  in  mind  the  doctrine  in  regard 
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to  evidence  in  causes  of  the  nature  of  the  one  at  bar,  yet 
we  must  conclude  that  there  is  evidence  satisfactory  in 
its  character  and  effect  which  leads  to  the  decisions  em- 
bodied in  the  decree  and  it  is  sufficient  to  support  them.. 
This  being  true,  the  decree  must  be 

Affirmed. 


George  E.  Bradfield,  appellee,  v.  Thomas  Sewall 
BT  AL.,  Impleaded  with  Kate  B.  Cheney  bt  al., 
appellants. 

FZZJBD  JXTNE  8, 1899.    No.  8920« 

1.  Mortgage-Foreclosure  Sale:    Rights  of  Libn-Holder:  Pobtponb- 

icENT  OF  Hearino.  The  action  of  the  court,  of  postponement  of 
further  litigation  of  an  asserted  lien,  held  not  improper  or  erro- 
neous. 

2.  Pleading  and  Proof.    Facts  pleaded  and  not  denied  need  no  proof. 

3.  Mortgage-Foreclosure  Sale:    Invebbe  Obdbb  of  Alienation.    The 

doctrine  of  sale  of  mortgaged  premises  under  decree  of  f  oreclos* 
ure  in  the  iuTerse  order  of  alienation  approved  and  enforced. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Holmes,  J.    Affirmed. 

A.  O.  Oreenleey  for  appellants. 

S.  L.  Chisthardt  and  Sawyer  d  Snell,  contra, 

Habrison,  0.  J. 

This  action  was  commenced  for  appellee  in  the  district 
court  of  Lancaster  county  to  foreclose  a  mortgage  on  the 
west  half  of  the  southwest  quarter  of  section  31,  town- 
ship 10  north,  of  range  7  east  of  the  6th  P.  M.,  executed 
and  delivered  to  him  by  Thomas  Sewall  and  wife  May  5, 
1888.  In  an  answer  for  the  Mays,  of  defendants,  it  waa 
asserted  that  Tillie  May  purchased  five  acres  of  the  mort- 
gaged land,  the  title  to  which  waa  on  February  3,  1890, 
conveyed  to  her  by  warranty  deed.    It  was  in  a  cross- 
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petition  filed  for  the  American  National  Bank  and  Charles 
G.  Dawes,  as  trustee  for  the  bank,  pleaded  that  five  acres 
of  the  mortgaged  property  was  on  January  2,  1891,  sold 
and  by  waiTanty  deed  the  title  conveyed  to  Frank  W.  Lit- 
tle, who  on  April  14,  1894,  had  executed  and  delivered 
to  Charles  G.  Dawes,  trustee  for  said  bank,  a  mortgage 
on  the  portion  of  the  land  in  controversy,  the  title  to 
which,  it  was  pleaded,  had  been  transferred  to  the  mort- 
gagor. In  an  answer  for  Annie  McNally  it  was  set  forth 
that  she  purchased  five  acres  of  the  land  in  suit  and  the 
title  to  said  part  was  transferred  to  her  by  warranty  deed 
of  date  August  3,  1891.  There  was  an  answer  for  Kate 
B.  Cheney  in  which  it  was  stated  that  she  became  the 
owner  of,  and  acquired  the  title  to,  the  remainder,  or 
sixty-five  acres,  of  the  land,  of  date  October  15, 1894;  that 
the  conveyance  to  her  was  by  warranty  deed.  It  appeared 
and  was  of  the  findings  of  the  court  that  Kate  B.  Cheney, 
by  the  terms  of  the  conveyance  to  her,  assumed  and 
agreed  to  pay  the  plaintiff's  mortgage  debt.  In  a  plead- 
ing for  the  Union  Savings  Bank  there  was  asserted  an 
action  in  its  behalf  on  May  7, 1895,  against  Thomas  Sewall 
and  Florence  A.  Sewall  for  the  recovery  of  an  indebted- 
ness, the  issuance  of  attachment  therein,  and  the  levy  of 
the  writ  on  the  land  involved  in  the  case  at  bar.  It  was 
further  stated  that  for  the  Union  Savings  Bank  there 
was,  October  29,  1895,  a  judgment  obtained  against 
Thomas  Sew<all  and  Florence  A.  Sewall.  A  decree  was 
rendered  in  the  case  at  bar  by  which  there  was  adjudged 
a  foreclosure  of  the  plaintiff's  mortgage  lien,  the  several 
pleaded  conveyances  were  recognized,  a  sale  was  ordered 
in  accordance  with  the  rule  of  the  inverse  order  of  aliena- 
tion, and  the  further  litigation  of  the  rights  of  the  Union 
Savings  Bank  was  postponed.  It  was  also  of  the  decree 
that  the  lien,  if  any,  of  the  Union  Savings  Bank  was  sub- 
sequent and  inferior  to  the  liens  established  in  this  ac- 
tion. 

In  the  appeal  it  is  urged  that  the  trial  court  should  not 
have  continued  the  matter  of  adjustment  of  the  claim  of 
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the  savings  bank,  and  could  not  properly  do  so.  The  fu- 
ture inquiry  and  ascertainment  of  and  concerning  the 
claim  of  lien  for  the  bank  could  not  aflfect  the  matters 
determined  and  settled  by  the  decree;  hence  the  action 
of  the  court,  of  which  this  complaint  is  made,  was  not 
improper.    {Brown  v.  Johnson^  58  Neb.  222.) 

It  is  argued  that  the  conveyance  to  Frank  W.  Little 
was  not  shown.  It  was  pleaded  and  not  denied.  The 
court's  finding  in  this  regard  was  in  accord  with  the  effect 
of  the  pleadings. 

The  only  further  contention  is  directly  against  the  rec- 
ognition in  the  decree  of  the  doctrine  of  "inverse  order  of 
alienation."  The  rule  has  been  very  generally  estab- 
lished and  employed.  (2  Pingrey,  Mortgages  sec.  1922; 
2  Jones,  Mortgages  sec.  1621  and  note  2;  9  Ency.  PI.  & 
Pr.  411,  412,  where  the  reasons  for  the  rule  as  stated  in 
Iglehart  v.  CranCj  42  111.  261,  are  quoted  and  the  authorities 
collected  in  note  1,  page  412.)  The  doctrine  was  stated 
with  approval  in  Lausman  v.  DraJios,  8  Neb.  461,  and  was 
referred  to,  although,  because  inapplicable,  not  enforced, 
in  Eanscom  v.  MeyeVy  57  Neb.  786,  and  haa  been  treated 
as  a  settled  question  in  this  state  by  the  federal  court. 
(See  Philadelphia  Mortgage  d  Trust  Co.  v.  Needhaniy  71  Fed. 
Rep.  597.)  We  think  the  rule  supported  by  sound  rea- 
sons, and  approve  it.    The  decree  must  be 

AFFIRBiED. 


FiKST  Nationau  Bank  of  Chadron,  appellee,  v. 
George  Engelbercht  et  al..  Impleaded  with 
William  K.  Miller,  appellant. 

Filed  Jmne  8, 1899.    No.  8444. 

1.  Pleadings:  Copies  of  Instrithentb.    To  "set  out"  means  to  recite 

or  state  in  full. 

2.  Baling  on  Motion:    Review.    It  is  not  error  to  deny  a  motion 

which  is  for  relief  to  which  the  mover  is  not  entitled,  as  a  mat- 
ter of  right,  substantially  as  moved. 
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3.  Ploading:  Coft  or  Instbukentb:  Pbactice.  By  motion  is  the 
proper  method  to  secure  the  attachment  to  a  petition  of  a  cop/ 
of  the  instrument  on  which  the  suit  is  based. 


:    :    Demurber.    That  a  copy  of  the  instrument,  the 

foundation  of  the  action,  is  not  attached  to  the  petition  does 
not  render  the  pleading^  open  to  successful  attack  by  general 
demurrer,  or,  on  appeal,  to  the  objection  that  it  is  insufficient  to 
support  a  decree,  if  the  statement  of  facts  discloses  a  cause  of 
action. 

The  former  opinion,  in  its  general  conclusion,  the 


result  of  which  was  a  reversal  of  the  decree,  overruled. 

Bbhbaring  of  case  reported  in  57  Neb.  270.    Judgment 
helow  affirmed. 

B.  0.  NoUmatiy  for  appellant 

Albert  W.  CriteSy  contrik 

Hakrison,  C.  J. 

This  cause  was  submitted  and  decided,  the  opinion 
then  written  being  filed  December  22, 1898.  (57  Neb.  270.) 
A  motion  for  a  rehearing  was  presented  and  granted,  and 
the  case  has  been  again  submitted. 

In  the  petition  filed  in  the  action  there  was  pleaded 
the  facts  of  the  execution  and  delivery  of  a  promissory 
note  to  the  bank  by  the  appellants,  the  execution  by  one 
of  them  of  a  mortgage  on  certain  described  real  estate 
as  security  for  the  payment  of  the  "same"  note,  and  the 
conditions  of  the  mortgage  were  set  forth  and  the  de- 
fault alleged.    The  statements  of  the  petition  were  full 
and  direct  in  the  particulars  to  which  we  have  alluded, 
but  no  copy  of  either  the  note  or  mortgage  was  in  the 
pleading  or  attached  thereto.    We  stated  in  the  former 
opinion:  "Miller  moved  the  court  for  an  order  compelling 
the  bank  to  attach  and  file  with  its  petition  a  copy  of  the 
note  on  which  its  action  was  predicated."    This  was  not 
strictly  correct.   The  motion  filed  was  as  follows:  "Comes 
now  the  defendant  W.  K.  Miller  and  moves  the  court  to 
require  the  plaintiff  to  make  its  petition  more  deAnite 
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and  specific  in  this,  to-wit,  that  the  plaintiff  be  required 
to  set  out  in  its  petition  a  copy  of  the  note  sued  on  in  said 
action."  This  was  overruled,  and  the  defendant  Miller 
refused  to  plead  further,  and  a  decree  was  rendered  in 
favor  of  the  bank.  In  an  appeal  that  the  district  court 
denied  the  motion  which  we  have  quoted  is  the  burden 
of  complaint. 

"Set  out,"  in  the  connection  used  in  the  pleadings, 
meant  recite  or  state  in  full.  (Black's  Law  Dictionary; 
Webster's  International  Dictionary.)  Fairly  and  cor- 
rectly read  and  lindei'stood,  the  motion  of  defendant  was 
tliat  the  adverse  party  be  required  to  recite  or  state  in 
full  in  its  petition  the  note  in  suit.  To  the  relief  de- 
manded the  party  for  whom  the  motion  was  filed  was  not 
entitled.  The  p(  titioner  could  not  be  required  to  ''set  out" 
the  note  in  his  petition.  lie  might  have  been  required  to 
attach  a  copy  to  the  petition,  but  not  to  quote  it  in  terms 
in  said  pleading.  The  motion  could  not  be  granted  as 
presented,  and  it  was  not  error  to  deny  it.  (McDuffy  v. 
Beutlvy,  27  Neb.  380;  Fox  v.  Graves,  46  Neb.  812;  14  Ency. 
PI.  &  Pr.  120,  and  note  4.) 

It  is  further  urged  that  the  petition  is  insufficient,  in 
tliat  there  is  no  copy  of  the  note  attached  to  it,  and  that 
the  court  could  not,  and  should  not,  have  rendered  a  de- 
cree based  on  the  pleading.  The  demand  for  a  copy  to  be 
attached  to  the  petition  should  have  b(^n  by  motion. 
{Dorriuijion  v,  Meyey-y  8  Neb.  211;  Ryan  x\  State  Bank,  10 
Neb.  524.)  The  objection  tlmt  no  copy  is  attached  must  be 
by  motion.  It  is  not  good  ground  of  demurrer.  (Ryan  v. 
State  Banhj  supra;  Cheney  v.  Strauhe,  35  Neb.  521.)  There 
was  a  sufficient  statement  of  a  cause  of  action  in  the  peti- 
tion. That  no  copy  of  the  note  was  attached  did  not  make 
the  pleading  liable  to  successful  attack  by  general  de- 
murier,  nor  to  objection  on  appeal  to  this  court  that  there 
was  not  a  sufficient  statement  of  a  cause  of  action.  {Home 
Fire  Ins.  Co.  r.  Arthur^  48  Neb.  461;  MeOonnif/Ie  v.  Me- 
Gonnigle,  5  Pa.  Sup.  Ct.  168,  178;  Case  v.  Edson,  40  Kan. 
161.)  ^ 
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Th(^  aniiouncomonts  of  rules  in  the  former  opinion  wei-e 
coirect  as  abstract  propositions,  but  were,  in  their  ap- 
l)li(atlons  in  the  case  at  bar,  predicated  upon  an  incorrect 
assumption  of  the  scope  of  the  motion.  The  decision,  Ib 
its  specific  conclusions,  need  not  be  disturbed.  In  the 
general  result  of  the  reversal  of  the  decree  of  the  district 
court,  it  must  be  overruled,  and  the  decree 

Affirmed. 


ExTEUPRisE  Ditch  Company  et  al.  v.  Joseph  iloFFirr 

ET   AL.. 
Filed  June  8, 1899.    No.  8880. 

1.  Corporations:    Stock:    Assessments.     In  the  absence  of  statutory 

authority  or  power  given  by  the  articles  of  incorporation  there 
can  be  no  assessment  against  or  on  "paid-up"  stock  of  a  cor- 
poration. 

2. :    : .     The  fully  paid-up  stock  of  a  corporatioE 

is  the  personal  property  of  the  owner,  and  the  articles  of  in- 
corporation and  laws  of  the  state  are  elemental  of  the  contract 
existing-  between  the  corporation  and  the  owner  of  stock,  and 
may  not  be  so  amended  by  legislative  enactment  as  to  make  the 
paid-up  stock  subject  to  an  assessment  or  general  or  specific 
assoKsnients,  and  forfeitable,  or  subject  to  summary  sale  by  tbe 
corporation,  for  the  non-payment  of  such  assessment. 

Eruok  from  the  distriet  court  of  Scott's  Bluff  couBty. 
Tried  below  before  (iUIMES,  J.     Affirmed. 

J.  //.  Bromhj  and  F.  II.  Bentleify  for  plaintiffs  in  error. 

Keferences:  VommounatJih  r.  DUtrihr,  131  Pa,  St.  014; 
Pfisfcr  r.  iJvrbifj,  122  Ind.  5(57;  Kent  v.  QuieksUier  Mimn^ 
Co.,  78  N.  Y.  179;  Hale  v  t<aiiboni,  IG  Neb.  1. 

F.  A.  Wright  and  C.  C.  Wright,  eontra. 

References:  Athnitie  Ihlaine  Vo.  v.  Mason,  5  R.  L  463: 
In  re  Long  Island  R.  Co.,  19  Wend.  [N.  Y.]  37;  lUrgmmx  r 
St.  Paul  Mutual  Building  Ass'n,  29  Minn.  275;  Trustees  r. 
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FlhiU  13  Met.  [JIass.]  539;  ReUl  v.  Eatoitton  Mfg,  Co.,  40 
Oa.  98;  Great  Falls  R.  Co.  v.  Copp,  38  N.  II.  134;  ircrnif's 
Island  If.  Co.  r.  Bolton,  48  Me.  451;  Anglo-Californian  Hank 
r.  Craniffr's  Banl\  03  Cal.  359;  DriscoU  r.  West  Bradlcff  d 
Carl/  Mfg.  Co.,  59  N.  Y.  96;  State  v.  Morristown  Fair  Assn, 
31  Zabr.  [N.  J.]  195;  People  r.  Detroit  db  P.  R.  Co.,  1  Mich. 
458;  Williams  r.  Lotce,  4  Neb.  382;  Paxton  &  Ilershe)/  Irri- 
gating Co.  V Farmers d  M(r( hunts  Irrigation  Co.,  45  Neb.  884; 
Lineoln  IShoe  Mfg.  Co.  v.  Sheldon,  44  Neb.  279. 

Harrison,  C.  J. 

Six  actions  were  coniTnenced  in  tlie  district  court  of 
Scott's  Bluff  county,  in  each  of  which  it  was  sought  to 
enjoin  the  sale  by  the  Enterprise  Ditch  Company,  a  cor- 
poration, of  some  shares  of  fully  "paid-up"  corporate 
stock  owned  by  the  plaintiff  in  the  suit  because  of  the 
non-payment,  by    the    holder,    of    certain    assessments 
against  said  stock.    The  six  suits  were  by  stipulation  con- 
solidated and  tried  as  one.     Injunctions  were  allowed, 
and  from  the  decrees  appeals  have  been  perfected  for  the 
ditch  company,  and  the  one  decision  here  is  to  be  appli- 
cable in  all  the  cases.    It  was  alleged  in  the  petition,  and 
admitted,  "that  the  Enterprise  Ditch  Company  was  duly 
organize<l  as  a  coi-poration  under  the  laws  of  the  state 
of  Nebraska  on  or  about  the  7th  day  of  March,  1889,  and 
ever  since  has  been  a  corporation  under  the  laws  of  the 
state  of  Nebraska  and  doing  business  in  Scott's  Bluff 
county,  Nebraska."    A  copy  of  the  articles  of  incorpora- 
tion was  attached  to  each  petition.    Article  3  reads:  "The 
general  nature  of  the  business  to  be  transacted  is  to  ac- 
quire, construct,  operate,  and  maintain  a  canal  taking 
water  from  the  North  Platte  river,  in  said  county  and 
state,  and  diverting  and  appropriating  water  from  said 
river  sufficient  to  fill  their  said  ditch  at  all  times  as  may 
be  necessary  for  the  use  of  persons  taking  water  there- 
from and  conducting  through  their  said  canal,  and  rent- 
ing, leasing,  selling,  and  otherwise  disposing  of  water, 
water  rights,  or  stock  in  said  ditch  to  persons  owning 
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lands  under  said  ditch,  or  to  any  other  person  or  persons, 
in  the  discretion  of  the  board  of  directors  or  trustees,  far 
the  purpose  of  iiTigation,  milling,  manufacturing,  do- 
mestic, or  other  as  may  be  necessary  to  fully  carry  out 
the  business  for  which  the  same  is  organized."    The  pro- 
vision in  relation  to  by-laws  is  as  follows:  "The  duties  of 
all  oflBcers  shall  be  prescribed  by  the  by-laws  of  said  cor- 
poration.   And  the  board  of  trustees  shall  have  authority 
to  adopt  such  prudential  by-laws  as  they  shall  deem 
proper  and  expedient  for  the  management  of  the  affairs 
of  said  corporation,  and  not  inconsistent  with  the  laws  of 
the  state  of  Nebraska,  for  the  pui^pose  of  carrying  on  the 
business  within  the  objects  and  pui-poses  of  this  corpora- 
tion." 

By  statute  it  is  provided:  "Every  corporation,  as  such, 
has  power    *     *     *     to  make  by-laws,  not  inconsistent 
with  any  existing  law  for  the  management  of  its  affairs." 
(Compiled  Statutes,  1897,  ch.  16,  sec.  124.)    In  the  by-laws 
adopted  by  the  ditch  company  it  is  provided  that  "the 
board  of  directors  shall  exercise  a  general  supervision 
over  the  affairs  of  the  company.    •    •    •    The  board  shall 
hold  regular  quarterly  meetings,  the  first  Tuesday  in  De- 
cember, March,  June,  and  September."    "The  board  of 
directors  shall  at  ihinv  first  quarterly  meeting  make  an 
estimate  of  the  total  cost  of  maintenance  and  -levy  an 
assessment  for  such  an  amount,  subject  to  the  call  of  the 
board  of  diix^ctoi-s  from  time  to  time  as  the  same  shall 
be  needed."    It  is  further  provided:  "For  non-paj^ment  o! 
dues  on  any  cash  assessment.     When  any  stockholder 
shall  be  in  default  of  payment  of  any  installment  of  as- 
sessment upon  his  stock,  pursuant  to  any  levy  or  assess- 
ment of  the  board  of  directors  or  trustees,  for  the  period 
of  thirty  days  after  personal  notice  thereof  or  request  to 
pay  the  same  by  the  secretary,  or  after  written  or  printed 
notice  thereof  or  request  to  pay  the  same  by  the  secretary, 
or  after  written  or  printed  notice  and  demand  therefor 
has  been  deposited  in  the  post  office  properly  addressed 
to  such  delinquent  stockholder,  the  board  of  dii-ectors 


Vol.  58]  JANUARY  TERM,  1899.  645 


Enterprise  Ditch  Co.  v.  Moffltt. 


may,  at  any  meeting,  order  that  the  shares  of  stock  held 
by  such  delinquent  stockholder,  and  all  the  right  or  in- 
terest of  such  stockholder  therein,  be  sold  by  the  i)res- 
ident  of  the  company  at  public  auction,  or  at  some  certain 
time  and  place  to  be  designated  in  such  order,  to  the 
highest  bidder  for  cash;  provided,  however,  that  notice 
of  the  time  and  place  of  such  sale  shall  be  published  in 
some  general  newspai>er  in  Scott's  Bluff  county,  Ne- 
braska, for  four  consecutive  weeks  just  prior  to  such  sale, 
proof  of  which  publication  shall  be  the  affidavit  of  the 
publisher  or  foreman  of  such  paper.  Further,  that  the 
proceeds  of  such  sale,  over  and  above  the  amount  due  on 
such  shares  and  all  expenses  incidental  to  such  sale,  shall 
be  paid  to  such  delinquent  stockholder,  and  the  treasurer 
of  this  company  may,  for  the  company,  purchase  the  said 
shares  at  said  sale  for  an  amount  not  exceeding  what 
shall  be  due  from  such  stockholder  to  the  company,  or,  in- 
stead of  the  sale  mentioned,  the  board  of  directors  may, 
after  like  notice  to  the  delinquent  stockholder,  make  an 
order  that  at  a  certain  time  and  i)lace  the  stock  of  such 
c^elinquent  shall  be  canceled  at  such  time  and  place  men- 
tioned in  the  said  order.  If  said  delinquent  fail  to  pay 
the  same,  then  it  shall  be  lawful  for  the  said  board  of 
directors  to  declare  the  same  canceled,  and  from  that  date 
the  said  stock  shall  be  subject  to  subscription  and  sale 
the  same  as  though  it  had  never  been  sold,  and  all  money 
paid  thereon  shall  be  forfeited  and  absolutely  belong  to 
the  company."  The  action  taken  at  the  meeting  on  Jan- 
imry  27,  1894,  according  to  the  record  introduccMl,  was  as 
follows:  "Motion  by  Wright  that  a  cash  levy  of  $(5.50  per 
share  be  made  upon  the  stock  of  the  company,  including 
the  additional  stock  due  and  to  be  issued  for  work  done 
in  enlarging  the  canal;  that  f-4  per  share  of  said  assess- 
ment be  declared  due  in  thirty  days  after  notice  to  stock- 
holders, the  balance  of  said  assessment  to  be  subject  to 
the  call  of  the  directors  of  the  company.'^  November  16, 
1894:  "Moved  and  seconded  that  a  special  levy  of  $1.50 
per  share  on  the  capital  stock  of  the  company  be  made  to 
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comploto  this  i»iilarg(»iiicut.  Camed."  And  on  April  13, 
181)5:  '*()n  motion,  it  was  decided  to  make  a  casli  assi^ss 
ment  of  $4.50  per  share  for  maintenance  for  the  pros(*Dt 
year,  $2  of  the  same  to  be  paid  before  the  delivery  of  wa- 
ter; balance  to  be  paid  when  the  board  demanded  same. 
Before  water  is  delivered,  apjiroved  security  to  be  given 
for  the  payment  of  the  same;  also  all  back  dues  to  be  paid 
before  water  is  delivered."  At  a  meeting  on  October  19, 
1895,  it  appears:  "It  was  moved  and  seconded  that  we  ad- 
vertise the  delinquent  stock,  or  any  stock  not  paid  up  on 
asst^ssments,  there  being  in  default  the  following  stock 
certificates:  Nos.  125,  142,  178,  191,  116,  130,  143,  U4, 
135,  176,  142,  49,  88,  were  ordered  adveili»e<l  and  sold." 
Notice  was  published  and  sale  of  the  shares  of  stock 
would  have  ensued  had  it  not  been  enjoined. 

There  was  no  statutory  authority  to  assess  stock  of 
which  the  amount  had  bcK^n  fully  paid,  neither  did  the 
articles  of  incorporation  confer  anj'  express  power  so  to 
do.  In  the  absence  of  authorization  by  either,  the  direc- 
tors could  not  enact  a  by-law  by  which  provision  was 
made  for  such  assessments,  and  especially  not  to  be  en- 
forced by  a  sale  or  practical  forfeiture  of  stock.  (Omaha 
lAhrary  Ash'h  v.  Connelly  55  Neb.  396;  Atlantic  Delaine  Co. 
v.  Ma.son,  5  K.  I.  463;  2  Beach,  Private  Con>oration8,  sec. 
590;  (\)ok,  Stock  &  Stockholders,  sec.  241,  242;  Thompson, 
Corporations,  sees.  1037,  1038;  Rosenhaek  r.  l^alt  Springn 
^at,  Bank,  53  Barb.  [N.  Y.]  495;  In  re  Ijony  Island  R.  Co.. 
19  Wend.  [N.  Y.]  37;  l^tatc  t\  Morristown  Fire  Ass%  3 
Zabr.  [N.  J.]  195;  WilHanusi  v.  Lowe,  4  Neb.  382.) 

A  short  time  prior  to  the  last  assessment  to  which  we 
have  referred  a  legislative  enactment  of  1895  had  become 
of  eflVct,  sections  66  and  67  of  which  were  as  follows: 

**Sec.  66.  Any  corporation  or  association  organized  un- 
der the  laws  of  this  state  for  the  puii>ose  of  constructing 
and  operating  canals,  reservoirs  or  other  works  for  irri- 
gation purpose  s,  and  deriving  no  revenue  from  the  opera- 
tion of  such  canal,  reservoir  or  works,  shall  be  ternnxl  a 
ruutual  irrigation  company,  and  any  by-laws  adopted  by 
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such  company  prior  to  or  after  the  passage  of  this  act, 
not  in  conflict  herewith,  shall  be  deemed  lawful  and  so 
recognized  by  the  courts  of  this  state;  Provided,  such  by- 
laws do  not  impair  the  rights  of  one  shareholder  over 
another. 

*^Sec.  67.  Any  corporation  or  association  organized  un- 
der the  laws  of  this  state  for  the  purpose  of  constructing 
or  operating  canals,  reservoirs  or  other  works  for  irriga- 
tion purposes  m^y  through  its  board  of  directors  or  trus- 
tees assess  the  shares,  stock,  or  interest  of  the  stock- 
holders thereof  for  the  purposes  of  obtaining  funds  to 
defray  the  necessary  running  expenses  of  such  corpora- 
tion or  association.  Any  assessments  levied  under  the 
provisions  of  this  section  shall  become  and  be  a  lien  upon 
the  stock  or  interest  so  assessed,  such  assessment  shall 
become  delinquent  at  the  expiration  of  60  days  if  not  paid, 
and  the  said  stock  or  interest  maj''  be  sold  at  public  sale 
to  satisfy  said  lien.  Notice  of  such  sale  shall  be  given 
in  some  newspaper  published  and  of  general  circulation 
in  the  county  where  the  office  of  the  company  is  located, 
the  said  notice  to  be  i)ublished  for  four  consecutive  weeks 
prior  to  date  of  sale,  upon  the  date  mentioned  in  the  ad- 
vertisement, or  at  such  time  to  which  the  sale  has  been 
adjourned,  the  said  stock,  or  interest  or  so  [much]  thereof 
as  may  be  necessary  to  satisfy  said  lien  and  costs  of  ad- 
vertisements and  sale,  shall  be  sold  to  the  highest  bidder 
for  cash."    (Compiled  Statutes,  ch.  93a,  art.  2,  sees.  66,  67.) 

The  paid  share  or  shares  of  stock  were  the  personal 
property  of  any  individual  owner,  and  a  contract,  which 
embodied  the  articles  of  incorporation  and  the  pertinent 
laws  of  the  state,  existed  to  which  the  shareholder  was  a 
party.  Without  a  discussion  or  notice  of  some  other 
branches  of  the  argument  and  subject  it  must  be  said  that 
the  legislature  could  not  so  change  these  accrued,  con- 
tractual, and  property  rights  as  to  allow  an  assessment 
against  the  "paid-up"  stock,  and  its  forfeiture  or  sale  for 
the  non-payment.  This  would  involve  too  violent  an  in- 
vasion of  property  and  contract  rights.     (1  Cook,  Stock 
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&  Stockholders,  sec.  50;  Lincoln  Shoe  Mf{i.  Co.  v.  f^hrldon. 
U  Xeb.  279;  City  of  Detroit  v.  IMroit  t(-  llmrvU  riank  Rwd 
Co.,  5  N.  W.  Kep.  [Mich.]  279;  Beach,  Private  Corpora- 
tions, sees,  40,  41. 
It  follows  that  the  decree  will  be 

Affirmed. 


Daniel  F.  La  Bonty  v.  CAuii  P.  Litndgren. 

Filed  June  8, 1899.    No.  8881. 

1.  Ejectment:  Imprdvkments:  OccrpYiNC.  Claimants'  Act.  A  defend- 
ant in  ejectment  cannot  avnil  himself  of  the  provisions  of  the 
occupying-  claimants*  act  (Compiled  Statutes,  eh.  (»:;),  \vher«»  all 
his  interests  in  the  imiirovements  have  been  divested  by  judicial 
sale  prior  to  the  request  for  a  jury  to  assess  the  value  of  the  im- 
provements. 

2. :    ItKNTS  AND  Profits.     In  proceeding's  under  the  occupying 

cinimants'  act  the  successful  claimant  may  recover  rents  and 
profits  8ul>sequent  to  the  commencement  of  ejectment  suit,  but 
not  those  which  accrued  prior  to  that  time. 

Ekuou  from   the  district  court    of    Cuming    county. 
Tried  below  before  Nouuis,  J.    linrrsid. 

Grififfs,  Ifinalrr  cf  Bibb,  J.  C  Crairford,  and  J.  A.  Spuith^ 
for  plaintiff  in  error.    . 

7\  .1/.  Fransv,  Mnnyrrd-  Courtriyht,  and  E.  F,  (iray,  contra, 

NOKVAT.,  J. 

This  was  ejectment  broutrht  by  l)ani(»l  F.  La  Bonty  to 
!•(  covtT  c(»rtain  lands  in  Cuming  county,  and  for  rents  and 
profits  tli(»reof.  A  trial  in  Ww  district  couii;  terminatiHl 
in  favor  of  the  defendant,  and  plaintiff  brought  the  record 
to  this  court  for  review,  where  a  judgnuMit  of  reversal 
was  ent(»red  at  the  January  term,  1801.  (31  Neb.  410.> 
T"]>()n  a  retrial  in  the  court  Ix  low  <lef(Midant  again  pre- 
vailed, and  the  plaintiff  prosecuted  an  error  proceeding. 
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which  resulted  in  the  reversal  of  the  judgment  (41  Neb. 
312.)  The  cause  was  subsequently  tried  again  in  the  dis- 
trict court,  and  on  January  12,  1895,  a  judgment  in  favor 
of  plaintiff  w^as  entered  for  the  possession  of  the  real 
estate  in  controversy,  which  judgment  also  provided 
"that  this  cause  be  continued  for  the  purpose  of  ascer- 
taining and  adjudging  the  amount  of  damages  to  which 
plaintiff  is  entitled,  and  also  the  value  of  valuable  and 
lasting  improvements  made  on  said  land  by  the  defend- 
ant.'' On  June  10,  1895,  defendant  applied  for  the  ap- 
pointment of  appraisers  under  the  occupying  claimants' 
act,  which  request  w^as  granted  and  appraisers  were  se- 
lected over  the  objections  and  exceptions  of  plaintiff. 
Afterwards  the  latter  asked  the  court  below  to  ascertain 
itself,  or  ai)point  a  referee,  or  call  a  jury  to  ascertain  the 
value  of  the  rents  and  profits  during  the  four  years  the 
lands  w-ere  in  the  possession. of  the. defendant  immedi- 
ately prior  to  the  institution  of  the  action,  which  request 
was  overruled  and  plaintiff'  excepted.  The  appraisers  re- 
ported to  the  court  below,  assessing  the  value  of  the  last- 
ing and  vahmble  improvements  upon  the  land  made  by 
the  defendant  i^revious  to  his  receiving  actual  notice  of 
the  claim  of  title  by  plaintiff  at  |3,255,  and  finding  the 
rents  and  profits  received  by  him  after  service  of  s.um- 
mons  at  $2,391,  and  assessing  the  value  of  the  land  at 
the  time  defendant  went  into  possession  thereof  at  the 
sum  of  $850.  To  the  report  of  the  appraisers  plaintiff 
filed  objections,  which  were  overruled.  Subsequently, 
one  W.  n.  Atwood  was  permitted  to  intervene,  setting 
up  in  his  petition,  intir  alia,  that  he  had  purchased  all 
the  interest  of  the  defendant  in  the  premises  and  is  the 
owner  thereof,  and  praying  that  he  be  awarded  the  value 
of  the  improvements  made  by  the  defendant  and  the 
amount  of  the  taxes  paid  by  the  latter,  with  interest. 
IMaintiff  presented  to  the  court  below  an  application, 
or  motion,  for  judgment  for  fl,200  for  rents  and  profits 
w^hich  accrued  prior  to  the  commencement  of  the  action, 
wliich  was  denied,  and  thereupon,  on  June  22,  1895,  judg- 
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iii(»nt  was  rendered  against  the  plaintiff  and  in  favor  of 
d(»f(  ndant  for  the  sum  of  11,439.10,  the  same  being  a  sum 
e<iual  to  the  amount  f<mnd  to  have  been  paid  by  him  fur 
taxes  on  the  lands  and  to  redeem  the  same  from  tax  sak 
with  interest  thereon,  and  also  for  the  value  of  the  im 
l)r(>venu»uts  in  excess  of  the  amount  of  rents  and  profius 
reeeiv(  d  by  defendant  after  the  service  of  summons  in 
the  case.    IMaintiff  has  prosecuted  error. 

Tlie  judj;ment  in  favor  of  defendant  in  the  sum  of 
$1,439.16  was  entirely  erroneous  and  must  be  set  aside, 
since  the  record  before  us  shows  that  whatever  title  or 
interest  Lundjji:ren  ever  had  in  the  land  had  been  divesti^d 
and  transferred  to  the  intervener  Atwood  long  prior  to 
the  entry  of  said  judgment,  by  virtue  of  a  judicial  sale 
of  the  propiTty  and  deiMi  issued  in  pursuance  then'of. 
Lundgren,  when  the  value  of  the  improvements  was  as 
scssed,  had  no  claim  of  title  to  the  real  estate,  was  not 
in  possession  of  the  premises,  and  could  not  avail  himself 
of  the  benefits  of  the  occupying  claimants'  act.  The  right 
to  recover  for  these  improvements  had  passed  to  the  in- 
tervener. 

The  court  did  not  err  in  denying  the  application  of 
plaintiff  to  ascertain  the  value  of  the  rents  and  profits 
for  the  four  years  preceding  the  bringing  of  the  suit,  for 
the  reason  that  the  ai)plication  was  not  seasonably  made. 
Plaintiff  should  have  proven  his  damages  on  the  trial 
v.'hich  t(»rniinated  in  the  rendition  of  the  ejectment  judg- 
ment. The  clause  attached  to  the  judgment  quoted  above 
is  not  broad  enough  to  permit  the  nn-overy  of  rents  and 
profits  which  accrued  prior  to  the  issuance 'and  service  of 
summons,  but  as  we  construe  the  provision,  the  cause  was 
men^Iy  continued  for  the  purpose  of  proceeding  under  the 
act  for  the  relief  of  occupying  claimants,  under  which 
jiroceeding  plaintiff  was  entitled  to  have  considered  the 
value  of  rents  and  profits  subsequent  to  the  service  of 
summons,  and  not  prior  to  that  time.  The  judgment  of 
June  22, 1895,  is 

REVBnSED. 
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Charles  C.  Knapp,  appellee,  v.  M.  I.  Fisher  et  al., 
Impleaded  with  Alexander  Cheney,  appellant. 

PiLEa>  June  8, 1899.    No.  8891. 

1.  Fraud:   Proof.    Fraud  is  never  presumed,  but  must  be  proven. 

2.  Fraudulent  Conveyances:    Question  of  Fact.     Whether  or  not  a 

transfer  of  property  is  fraudulent  as  to  the  creditors  of  the 
vendor  is  a  question  of  fact  to  be  determined  from  the  evidence 
adduced. 

Appeal  from  the  district  court  of  Pawnee  county. 
Heard  below  before  Stull,  J.     Affirmed. 

Conley  d  Fultotiy  for  appellant. 

8to7T/  d  Story,  contra. 

NORVAL,  J. 

On  November  20, 1869,  Richard  C.  Fisher  was  the  owner 
of  the  east  half  of  the  northwest  quainter  of  section  1, 
township  2  north,  in  range  10  east  of  the  6th  principal 
meridian,  and  on  said  day,  by  warranty  deed,  he  conveyed 
said  premises,  with  other  lands,  to  one  Adam  Christo- 
pher, which  deed  was  placed  upon  record  on  December 
G,  1869.  Mary  D'Arcy,  now  deceased,  on  November  25, 
1873,  obtained  a  judgment  in  the  county  court  of  Jersey 
county,  in  the  state  of  Illinois,  against  said  Fisher  and 
one  John  Christopher  for  the  sum  of  $475.50.  Mary 
T>Wrcy  afterwards  brought  suit  on  said  judgment  in  the 
district  court  of  Pawnee  county,  this  state,  aided  by  at- 
tachment, the  premises  above  described  were  seized  un- 
der the  writ  of  attachment,  and  Fisher  being  a  non-resi- 
dent of  Nebraska,  service  by  publication  was  made  in  the 
cause.  On  October  19,  1876,  Mary  D'Arcy  obtained  judg- 
ment in  said  action  against  Fisher  for  f624.08  and  an 
order  of  the  court  was  entered  for  the  sale  of  the  attached 
property.  The  land  already  described  was  sold  by  the 
eheriflf;  in  pursuance  of  the  said  order,  to  Mary  D'Arcy, 
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which  sale  was  confirincd  by  the  court  on  April  12, 1877, 
and  on  June  11, 1877,  the  Hherifif  executed  and  delivered  to 
her  a  dcH?d  for  the  property,  which  dec*d  on  the  same  day 
was  duly  recorded  in  Pawnee  county.     On  August  12. 
1887,  Mary  D'Arcy  di(»d,  leaving  as  her  only  heirs  at  law 
her  grandson,  Alexander  Cheney,  one  of  the  defendant* 
herein,  and  a  dauglitiT,  Mrs.  Ann  C.  Tt*8see,  who  inher 
ited  said  decedent's  property.    On  October  18. 1893,  Adam 
Christopher  and  wife  conveyed  said  real  estate  to  Charles 
C  Knapp,  the  plaintiff  and  appellee  herein,  and  the  deed 
was  recorded  December  8,  1893.    Frank  Kamen  and  wife 
made  a  quitclaim  deed  of  the  property  to  Knapp  on  No- 
vember 15,  1S95,  who  on  February  17,  1896,  instituted 
this  suit  in  1  le  court  below  to  quiet  the  title  to  the  land 
hereinbefore  nuMitioned,  claiming  that  the  sheriff's  deed 
passed  no  title  to  the  property  to  Mary  D'Arcy,  and  that 
the  proceedings  ui)on  which  it  was  founded  constituted 
no  notice  to  the  plaintiff  of  her  rights  in  the  land,  since 
Adam  Christo[>her  was  not  a  party  to  the  attachment 
suit.     Alexander  Cheney  asserts  title  to  the    pi-ejuises 
through  his  grandmother,  ilary  D'Arcy,  deceased,  claim- 
ing that  the  deetl  from  Fisher  to  Adam  Christopher  was 
withcmt  consideration,  an<l  made  for  the  purpose  of  de- 
frauding Mary  D'Arcy  and  other  creditors  of  said  Fisher, 
and  that  [)hiintiff  is  not  an  innocent  purchaser  for  value. 
The  decree  was  for  plaintiff,  and  Cln^ney  appeals. 

It  is  conceded  by  counsel  for  the  latter  if  Mary  D'Arcy 
acquired  no  interest  in  the  premises  in  controversy  prior 
to  her  death,  appellant  has  no  interest  therein,  and  the 
decree  of  the  district  court  shcuild  accordingly  be  sus- 
tained. The  record  befine  us  discloses  a  perfect  chain 
of  title  from  the  United  States  to  plaintiff,  which  would 
entitle  him  to  the  relief  demanded,  unless  title  to  the 
property  was  acquired  by  Jlrs.  D'Arcy  by  virtue  of  the 
slieriff's  decnl  issued  in  pni*suance  of  the  proceedings  in 
the  attachment  case  alr(»ady  uK^itioned.  If  Kichard  C. 
Fisher  at  the  comnu»ncement  of  that  action  had  no  in- 
terest in  the  property  subject  to  attachment,  then  it  is 


Vol.  58]  JANUAHY  TERM,189d.  60.I 


Knapp  V.  Fisher. 


obvious  that  no  title  passed  by  the  sheriff's  deed.  Long 
prior  to  the  levy  of  the  attachment  Fisher  had  conveyed 
the  legal  title  to  the  premises  to  Adam  (.^hristopher,  plain- 
tiff's grantor.  But  it  is  strenuously  insisted  that  the  last 
conveyance  was  fraudulent  as  to  the  creditors  of  Fisher. 
It  is  true  such  an  issue  was  raised  by  suitable  averments 
in  th^  answer  and  cross-petition  of  Cheney,  but  the  aver- 
ments therein  upon  that  subject  were  denied  by  the  reply 
of  the  plaintiff.  The  burden  was  upon  Cheney  to  prove 
that  the  property  was  transferred  for  the  purpose  of 
hindering,  delaying,  or  defrauding  creditors.  In  the  ab- 
sence of  evidence, to  the  contrary,  honesty  and  fair  deal- 
ing, in  all  transactions,  is  to  be  presumed.  A  perusal  of 
the  evidence  contained  in  the  bill*  of  exceptions  fails  to 
reveal  that  Fisher  was  indebted  to  the  plaintiff,  or  to  any 
one  else,  at  the  time  he  executed  the  deed  to  the  premises 
to  Adam  Christopher.  The  judgment  of  Mi's.  D'Arcy 
against  Fisher  in  the  county  court  of  Jersey  county,  Illi- 
nois, was  not  obtained  until  more  than  four  j^ears  after 
the  making  of  this  deed,  and  the  evidence  is  silent  as  to 
the  date  the  indebtedness  was  contracted  on  which  said 
judgment  was  predicated.  It  not  having  been  shown  that 
the  judgment  of  Mrs.  D'Arcy  against  Fisher  was  foundcnl 
upon  a  debt  which  was  in  existence  at  the  date  of  the 
execution  of  the  deed  to  Christopher,  or  tliat  Fisher  was 
at  that  time  indebted  to  any  one,  he  had  the  undoubted 
right  to  make  such  disjjosition  of  his  property  as  he  de- 
sired,  either  with  or  without  consideration.  This  princi- 
ple is  too  familiar  to  require  the  citation  of  authorities  to 
sustain  it.  The  deed  to  Christopher  conveyed  to  him  the 
legal  and  equitable  title,  and  hence  Fisher  had  no  at- 
tachable interest  in  the  property  wliich  was  subject  to 
attachment,  and  the  sheriff's  deed  constituted  a  cloud 
upon  the  title  of  plaintiff  in  the  premises.  The  conclusion 
announced  makes  the  consideration  of  the  other  ques- 
tions argued  by  counsel  unnecessary.    The  decree  is 

Affikmed. 
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ClIAULES  W.   SANFORD,  APPET.LEE,  V.   SaRAH   H.    ilOOUEj 

ArPELLANT. 

Filed  June  8, 1899.    No.  8915. 

1.  Tax  Sale:    iRRF.orLARiTiEa:    Lien  of  Purchaser.    Mere  irjeg^uhr- 

ities  in  conducting  a  sale  of  real  estate  for  delinqueDt  taxes 
legally  assessed  will  not  defeat  the  lien  of  the  purchaser  at  such 
sale. 

2.  :    Tender  to  Purchaser.    A  tender  to  a  tax  purchaser  of  a 


less  sum  than  is  due  will  not  discharge  )iis  lien. 

I 

Appeal  from  the  district  court  of  Sauiidei-s  county. 
Hc^ard  below  before  Sedgwick,  J.    Affirmid. 

Simpson  &  Sornbory<r,  for  appellant. 

//.  ^l.  Ifrrftc,  contra. 

NOUVAL,  J. 

This  is  an  appeal  from  a  decree  foreclosing  a  tax-sale 
certificate.  It  is  urged  by  the  defendant,  as  a  reason  why 
plaintiff  is  not  entitled  to  a  tax  lien,  that  the  real  estate 
was  not  sold  bj^  the  county  treasurer  of  Saunders  county 
to  the  plaint  iff  at  a  public  sale,  but  that  the  premises 
>vere  sold  privatc^lj',  without  having  been  offered  at  public 
sale.  This  contention  is  based  upon  the  fact  that  the 
treasui*er  did  not  formally  adjourn  the  tax  sale  from  day 
to  day,  and  that  that  official  failed  to  publicly  cry  each 
parcel  of  land  offerc^l  and  sold.  But  these  irregularities 
did  not  defeat  the  lien  of  the  purchaser,  for  by  sec*tion 
1-12,  article  1,  chapter  77,  (^)mpiled  Statutes,  a  tax  sale 
is  not  invalidated  by  "the  failure  of  the  treasurer  to  ad- 
journ such  sale  from  time  to  time  as  required  by  la^v,  or 
any  irregularity  or  informality  in  such  adjournment;  the 
failure  of  the  county  treasurer  to  offer  any  real  estate  for 
sale  at  i)ublic  sale  which  may  afterwards  be  sold  at  pri- 
vate tax  sale,  and  any  irregularity  or  informality  in  the 
manner  or  order  in  which  real  estate  may  be  offered  for 
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g^ale  at  public  sale."  These  matters  are  by  statute  desig- 
nated iiTegulariti(»s  merely,  which  do  not  aflfeet  the  sale 
of  real  estate  for  delinquent  taxes,  to  such  an  extent  as  to 
deprive  the  purchaser  of  his  lien.  Plaintiff  submitted  to 
the  county  treasurer  a  bid  on  paper  for  the  real  estate  in 
dispute,  and  other  lands,  offering  the  amount  of  delin- 
quent taxes  thereon  with  interest,  penalties,  and  costs. 
No  other  bid  was  offered  by  any  person.  The  property 
was  sold  to  plaintiff  on  his  bid,  and  a  certificate  of  sale 
iasued  to  him.  No  fraud  in  the  conduct  of  the  sale  is  al- 
leged or  shown,  and  although  the  sale  was  irregular  it 
\vas  not  absolutely  void.  The  supreme  court  of  Iowa,  in 
Lcavitt  i\  Watson,  37  la.  94,  in  considering  a  similar  sale, 
used  this  language:  "Now  it  may  be  conceded  that  if  the 
lands  in  question  were  sold  according  to  this  custom  or 
habit  of  the  treasurer,  viz.,  of  receiving  bids  on  paper,  and 
if  no  further  bids  were  made  for  the  same  land,  to  enter 
it  as  sold  to  such  bidder  without  publicly  crying  the  bid, 
and  without  publicly  striking  down  the  land  as  sold,  such 
sale  would  not  be  made  in  the  manner  required  by  the 
statute,  yet  it  would  be  a  sale  in  fact  nevertheless.  The 
evidence  of  the  treasurer  shows  that  his  custom  was  to 
publicly  offer  the  lands  for  sale  for  the  taxes  delinquent 
thereon;  that  if  bids  were  handed  in,  and  there  were  no 
other  bids  for  the  same  land,  he  entered  the  same  as  sold 
without  further  offering  the  land  for  sale.  Now  while 
this  may  have  been  irregular  and  not  according  to  the 
manner  in  which  the  sales  ought  to  have  been  made,  it  is, 
nevertheless,  a  sale  in  fact.  ♦  ♦  ♦  The  position  of  ap- 
I>ellee's  counsel  is  that  unless  the  sale  is  a  legal  one,  it  is 
to  be  tn  ated  as  no  sale  whatever,  and  the  argument  is 
that  the  sale  is  not  legal  unless  made  in  strict  compliance 
with  the  directions  of  the  statute.  To  adopt  this  view 
Avould  be  to  C(mstitute  the  manner  of  making  the  sale  the 
essential  thing,  whereas  the  sale  is  the  essential  matter. 
*  *  *  In  order  to  divest  the  title  of  the  owner  of  lands 
by  a  sale  thereof  for  taxes,  there  must  be  a  sale  in  fact, 
but  it  is  not  essential  that  it  should  be  in  form  and 
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manner  as  the  law  directs."  To  the  same  eff€?ct  are 
A^Vori/m  r.  .Slociini,  30  N.  W.  Rep.  [la.]  562;  Dodfje  i\  Em- 
mons, 9  Pac.  Kep.  [Kan.]  951.  The  taxes  for  which  the 
real  estate  was  sold  were  legally  assessed,  and  under  the 
repeated  decisions  of  this  court  the  purchaser  acquired 
a  lien  on.  the  propc^rty.  {Midland  v.  Cornell^  57  Neb.  10, 
and  cases  there  cited.) 

Lastly,  it  is  argued  that  the  receipt  by  the  county  treas- 
urer of  fS4.5()  from  defendant  on  December  24,  1891,  dis- 
chargcMl  plaintiff's  lien.  This  sum  did  not  cover  the  en- 
tire amount  then  due  plaintiff  on  his  tax  certificate  and 
did  not  discharge  the  lien.  Moreover,  the  record  shows 
that  the  treasui'er  did  not  receive  the  money  officially, 
but  as  agent  merely  of  the  defeiulant  for  the  puri>ose  of 
tendering  the  same  to  the  plaintiff.  The  dtn.i'ee  is  right, 
and  must  be 

Affuimbd. 


Y.  W.  Williams  v.  A.  J.  MoCoNAUGHEf. 

Filed  June  8, 1899.    No.  8928. 

1.  Instructions:    IssrES.     Instructions  should  be  confined  to  the  is- 

sues in  the  case. 

2.  :     CoNFi.K'TiNO    Statements.      An    erroneous    instruction    is 


not  cured  by  n/erely  giving  another  on  the  same  subject  stating 
the  rule  correctly. 

Erkor  from  the  district  court  of  Hamilton  county- 
Tried  below  before  Wiii^kler,  J.    Reversed. 

Hainer  d-  Smith,  for  plaintiff  in  error. 

W.  A.  Prince  and  Uotcard  M.  Kellogg,  contra. 

NORVAL,  J. 

This  was  replevin  by  Y.  W.  Williams  to  recover  a  stock 
of  merchandise  seized  by  the  defendant,  as  sheriff,  under 
certain  writs  of  attachment  issued  in  favor  of  the  cred- 
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iters  of  Thomas  Upton.  The  verdict  was  for  the  defend- 
ant, and  to  reverse  the  judgment  entered  thereon  is  the 
I)urpo::»o  of  this  proceeding.  There  was  evidence  intro- 
duced on  behalf  of  plaintiff  tending  to  show  that  he  was 
cn«:agcd  in  the  mercantile  business  at  the  town  of  Brom- 
field,  and  on  July  7, 1893,  being  the  owner  of  the  stock  of 
goods  in  controversy,  sold  the  same  to  Ids  brother-in-law, 
Thomas  Upton,  for  f  1,213.08;  that  of  this  sum  $200  was 
at  the  time  paid  in  cash,  and  Upton  gave  Williams  his 
promissory  note  for  the  balance,  due  in  three  months, 
v.ithout  interest;  that  Upton  took  possession  of  the  stock 
and  carried  on  the  business  until  December  26,  1893,  and 
at  that  time,  being  unable  to  pay  plaintiff,  he  sold  the 
stock  to  Williams  for  fl,295.07,  its  full  invoice  price,  re- 
ceiving |236  cash,  his  said  note  for  the  sum  of  |1,013.08, 
and  a  book  account  of  $46.  Possession  of  the  goods  was 
given  plaintiff.  While  Upton  was  carrying  on  the  busi- 
ness he  became  indebted  to  the  attaching  creditors  for 
goods  purchased.  The  resale  of  the  goods  to  plaintiff  is 
assailed  as  being  fraudulent,  and  the  testimony  upooa 
that  issue  is  conflicting.  It  was  ample  to  sustain  a  ver- 
dict for  either  party.    This  is  conceded  by  the  plaintiff. 

It  is  insistcHl  that  the  court  erred  in  giving  instruction 
No.  16  on  its  own  motion,  a  copy  of  which  follows:  "The 
do^fendant  charges  fraud  in  the  transactions  of  the  sale 
and  delivery  of  the  stock  of  goods  in  controversy  by  the 
I)laintiff  to  his  brother-in-law,  Thomas  Upton,  and  the 
8ale  and  transfer  of  said  stock  of  goods  by  Thomas  Upton 
back  to  the  plaintiff.  The  burden  of  proof  is  upon  the  de- 
fendant to  establish  that  one  or  both  of  such  transactions 
were  fraudulent,  by  a  preponderance  of  the  evidence,  to 
entitle  defendant  to  a  verdict  in  his  favor.  But  a  fraud- 
ulent sale  and  transfer  of  property  may  be  proven  by 
showing  the  existence  of  other  facts  or  circumstances  sur- 
rounding or  connected  with  the  transaction  tending  to 
8bow  a  fraudulent  intent  on  the  part  of  the  parties  to  such 
sale  or  conveyance,  or  tending  to  show  a  purpose  not  con- 
sistent with  an  honest  intent;  and  if  you  find  from  the 
46 
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ovideiiee  that  the  stock  of  goods  in  controversy  wa*  sold 
by  the  said  Tlionias  Tpton  to  the  plaintiff,  and  if  you  fur 
ther  find  from  the  evidence  that  said  Thomas  Upton  and 
the  plaintiff  intend(*d  by  such  sale  and  transfer  to  hinder 
and  delay  and  defraud  the  creditors  of  said  Thomas  Up- 
ton and  not  to  s(»cure  the  j^aynicnt  only  of  an  actual  and 
lionest  indebtedness  of  said  Upton  to  said  Williams,  th  n, 
and  if  yon  so  find,  your  verdict  should  be  for  the  defend- 
ant"   Manifestly  this  instruction  was  i)rejudiciaHy  erro- 
n(H)Us.    It  advised  the  jury,  in  effect,  that  if  the  defendant 
( stablished  by  a  preponderance  of  the  evidence  fraud  in 
either  one  of  the  sales — the  sale  from  Williams  to  Upton, 
or  that  from  the  latter  to  the  former — then  the  defendant 
was  entitled  to  a  verdict.    Upon  the  trial  no  evidence  was 
given  tending  in  the  least  to  impeach  the  sale  of  the 
stock  from  Williams  to  Upton,  but  the  good  faith  of  that 
transaction  was  establislunl  beyond  controversy.     Had 
that  sale  been  never  so  fraudulent,  it  would  not  have  jus- 
tified a  verdict  in  favor  of  the  sheriff,  since  the  property 
\\  as  attached  as  belonging  to  Ui)ton,  and  he  acquirinl  no 
title  except  as  through  AVilliams.     In  the  lan;::uage  of 
counsel  for  plaintiff:    "If  the  transaction  of  sale  from 
Williams  to  Upton  was  fraudulent,  the  attachment  plain- 
tiffs ratified  and  confirmed  it.   They  are  in  no  position  to 
question  it  in  the  least.    They  had  no  dealings  with  Will- 
iams at  all.     They  had  none  with  Upton  until  after  he 
acquired  the  stock  from  Williams.     Even  if  the  acquisi- 
tion of  the  stock  by  Upton  from  Williams  was  fraudulent, 
the  attachment  plaintiffs  were  not  prejudiced  thereby. 
They  can  gain  no  rights  by  impeaching  the  title  of  Upton. 
Their  claim  must  necessarily  be  through  Upton.     They 
may  not  at  one  and  the  same  time  impeach  his  title  and 
found  rights  upon  it.    Tliey  may  not  at  once  both  repro- 
bate and  approbate;  ^blow  hot  and  cold."^    As  the  sale 
from  Williams  to  Upton  was  not  and  could  not  be  as- 
sailed by  the  defendant,  the  instruction  was  clearly  mis- 
leading.   It  submitted  to  the  jury  a  question  not  before 
them.     Instructions  should  be  confined  to  the  issues  in 
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the  case.  {Frederick  v.  Khizer,  17  Neb.  366.)  While  it  is 
true,  as  argued  by  counsel  for  defendant,  that  instruc- 
tions must  be  construed  together,  yet  an  erroneous  jjara- 
graph  of  a  charge  is  not  cured  by  another  instruction 
stating  the  rule  correctly.  {Carson  v,  Stevens,  40  Neb.  112; 
Richardson  v.  Ilalsfead,  U  Neb.  606;  Metz  v.  State,  46  Neb. 
547.)    For  the  reason  stated  the  judgment  is 


Reversed. 


WiLLiTS  &  Company  v.  Arena  Fruit  Company. 

Filed  June  8, 1899.    No.  8909. 

1.  Conflicting  Evidence:    Review.     Conflicting  evidence  wiU  not  be 

weighed  on  review  in  error  proceeding. 

2.  Beview:  Ritltngs  ox  Ka'idence:   Objectioxs.     An  objection  to  the 

admissibility  of  testimony  cannot  be  raised  for  the  first  time 
in  this  court. 

3.  Affidavits:    Biix  of  Exceptions.     Affidavits  nsed  on  the  hearing 

of  a  motion  for  a  new  trial,  to  be  considered  in  the  supreme 
court,  must  be  embodied  in  a  bill  of  excex>tions. 

Error  from  the  district  court  of  Harlan  county. 
Tried  below  before  Beall,  J.    Affirmed. 

John  Everson,  for  plaintiffs  in  error. 

D,  S.  Ilurdin  and  W.  0.  Woolman,  contra. 

NORVAL,  J. 

Willits  &  Co.,  of  Alma,  sued  the  Arena  Fruit  Com- 
pany, of  St.  .Joseph,  IMissouri,  to  recover  f  10  as  damages 
for  nondelivery  of  five  barrels  of  Cape  Cod  cranberries, 
which  the  former  claim  to  have  bought  from  the  latter. 
The  plaintiffs  have  prosecuted  error  from  the  judgment 
rendered  against  them. 

The  first  assignment  of  error,  that  the  verdict  is  not 
sustained  by  the  evidence,  is  not  well  taken.     The  evi- 
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(h'lice  adducc^l  on  behalf  of  the  defendant  on  the  trial  is 
to  the  effect  that  it  did  not  sell,  or  agi*w  to  deliver,  t<» 
phiinliffs  five  barrels,  or  any  other  quantity,  of  eranber- 
rii^;  that  some  time  in  November,  1892,  a  Mr.  Peck  80- 
lieited  and  received  from  the  plaintiffs  an  order  for  five 
barrels  of  (^ii)e  C\)d  cranberries  at  the  price  of  f6.50  per 
barr(*l,  which  order  ilr.  Peck  foi*i\'arded  by  mail  to  the 
defendant  and  it  rejected  the  same,  and  declined  to  fill 
it,  and  plaintiffs  were  at  once  so  advised  of  the  fact;  that 
Jlr.  l*eck  was  never  in  the  employ  of  defendant,  and  had 
no  authority  from  the  latter  to  make  sales  of  goods  for 
it.    While  the  evidence  intr-oduced  on  behalf  of  the  plain- 
tiffs tended  to  establish  a  contract  of  sale,  the  jury  were 
fully  justified  in  reaching  the  conclusion  that  Mr.  Peck 
had  no  actual  or  apparent  authority  to  bind  the  defendaut 
in  the  transaction.     The  rule  that  a  verdict  reached  on 
a  consideration  of  conflicting  evidence  will  not  be  dis- 
turbed on  review  is  ai)pli<-able  heiv. 

Complaint  is  made  of  the  admission  in  evidence  by  de- 
fendant of  a  h»tter-press  coi)y  of  a  letter  purported  to 
have  be<»n  written  Iry-  the  Arena  Fruit  Company  to  plain 
tiffs.  A  complete  answer  to  this  contt^ition  is  that  the 
n-cord  fails  to  show  that  i)laintiffs  objected  or  exceptt^ 
to  the  admission  of  this  i)iece  of  evidence  in  the  trial 
court.  The  ruling,  tlu»r(»fore,  is  not  available  here.  (Hurl- 
Imi  r.  //(///,  :«)  5:eb.  SSI);  h'ttpni  r.  rnimr,  35  Neb.  5S7.) 

Lastly,  it  is  urged  that  prejudicial  error  was  committed 
in  the  jury  taking  to  their  room,  and  retaining  while  dt^ 
liberating  on  their  verdict,  the  depositions  read  at  the 
trial  on  behalf  of  the  d(*fendant.  The  r(»cord  does  uoi 
sutliciently  show  that  the  jury  had  any  depositions  or 
other  papers  with  them  while  considering  of  their  ver- 
dict. Affidavits  in  support  of  a  motion  for  a  new  trial 
tending  to  establish  the  misconduct  charg(Hl  are  con- 
tained in  the  transcript,  but  not  having  been  embodied 
in  the  bill  of  exceptions,  must  be  disregarded  here. 
(Wriffhf  r.  State,  45  Neb.  44;  Xorfolk  Nat.  Bank  r.  Job.  48 
Neb.  774;  (J ray  v.  (Jodfreij,  43  Neb.  G72;  Xafional  Lumhtr 
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Co.  t\  ,Uhhy,  41  Neb.  292;  Honsion  v.  City  of  Omaha,  44 
Nob.  (J3.)  No  reversible  error  appearing  on  the  faee  of 
tile  i^ecord,  ttie  judgment  is 

Affirmed. 


yCOlTlSH-AMEUICAN    MOUTGAGE   COMPANY,   APPELI.El*:,  V. 

W.  G.  Nye  et  al.,  appellants. 

Filed  June  8, 1899.    No.  8935. 

1.  Judical  Sales:  Appkaiseaient:  Objectionh.  Objections  to  the  ap- 
praisement of  property  for  the  iHirpose  of  judicial  sale  must  be 
made  in  the  district  court  jirior  to  tlie  sale. 

Deputy  Sheuiff.     A  deputy  sheriff  may  perform  any  act 


for  his  principal  in  making*  a  foreclosure  sale 

3.  :     Appraisement.     I3ut  one  appraisement  of  real   estate  is 

required   to  be  made  until  the  property  has  been  twice  adver- 
tised and  twice  offered  for  sale. 

Appeal  from  the  district  court  of  Buffalo  county. 
Heard  below  before  Gkeene,  J.    Affirmed. 

Fred  A.  Nye,  for  appellants. 

Drydcn  &  Main,  contra. 

Norval,  J. 

A  decree  foreclosing  a  real  estate  mortgage  was  en- 
tered in  this  cause  in  the  district  court  of  Buffalo  county, 
the  property  was  sold  thereunder  by  the  sheriff  and  the 
sale  confirmed,  and  defendants  have  prosecuted  an  ap- 
I»eal  from  the  order  of  confirmation,  urging  as  reasons 
why  the  sale  should  not  be  confirmed:  First,  that  the  ap- 
I>raisers  were  summoned  and  sworn  by  the  sheriff  while 
his  deputy  acted  for  him  in  making  the  appraisement; 
and  second,  that  the  appraisement  was  made  one  year 
prior  to  the  sale. 

The  first  objection  urged  against  the  confirmation  can- 
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not  be  Rustaiiied,  since  it  was  urged  in  the  trial  court 
for  the  first  time  after  the  sale  had  taken  jjlace.    It  is 
the  settled  law  of  this  state  that  objections  to  the  ap- 
praisement of  i)n)perty  for  the  purpose  of  judicial  sale 
must  be  made  prior  to  the  sale.    {Ecldund  i\  Willi%  42  Xeb. 
737;  liurkctt  i\  Clark,  46  Neb.  460;  Overall  i\  J/r*S7m/ir,  49 
Neb.  64.)    ^loreover,  the  appraisement  was  not  vitiated 
by  reason  that  the  deputy  sheriff  assisted  in  making  the 
same.     (\(hra.ska  Loan  d-  Building  Assn  i\  MarshaUy  51 
Neb.  534;  llamvr  v,  McKinlvy-lAinning  Loan  &  Trnst  Co.y 
52  Neb.  705.)    If  a  deputy  may  act  for  his  principal  in 
making  judicial  sales,  as  this  court  has  held  in  the  cases 
citcHl,  it  logically  follows  that  he  may  i)erforni  any  act 
or  acts  nec(»ssary  in  making  such  sales,  including  the 
apjuaisement  of  jn'operty.     The  deputy  acts  for  and  in 
behalf  of  his  principal,  and  the  official  acts  of  the  deputy 
are,  in  legal  effect,  those  of  his  principal.     If  a  deputy 
shialff  assists  in  appraising  propei-ty  under  a  decree  of 
foreclosure,  he  alone,  and  not  his  principal,  nnist  make 
the  sale,  is  the  argument  advanced  by  defendants'  coun- 
sel.    If  this  be  true,  then  if  after  a  deputy  sheriff  has 
made  an  appraisement  he  should  resign  or  die,  his  prin- 
cii>al  could  not  go  on  and  complete  the  sale.    We  cannot 
jield  asj-vnt  to  such  a  doctrine,  but  the  better  rule  is 
that  any  act  necessary  to  make  a  legal  sale  under  a  de- 
cree of  foreclosure  may  be  performed  by  a  deputy  sheriff, 
and  the  ix>mainder  of  the  acts  may  be  discharged  by  the 
sheriff  himself. 

The  ap])raisement  was  made  more  than  a  year  prior 
to  the  sale,  but  this  alone  did  not  affect  the  validity  of 
the  sale.  The  appraisement  had  been  made  under  a 
former  order  of  sale,  and  being  valid,  there  was  no  au- 
thority for  making  a  new  appraisement  until  the  property 
had  bec^n  twice  offered  for  sale,  {JiurkvH  c.  Clark,  46  Neb. 
466.)    The  order  assailed  in 

Affirmed, 
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Jane  IT.  Laune,  Administratrix,  appellant,  v.  Louisa 

J.  IlAUSER  ET  AL.,  APPELLEES,  AND  CASSIUS  L.  LAUNB, 

appellant. 

Filed  June  8, 1899.    No.  10457. 

1.  Mortgage-Foreclosure:  Appointment  of  Receiver.  A  receiver  will 
not  be  appointed  on  foreclosure  when  the  debtor  is  insolvent, 
merely  because  the  property  at  some  future  time  may  become 
insufficient  to  pay  the  mortgage  debt. 

2. :  :  Homestead.  Ordinarily,  a  receiver  will  not  be  ap- 
pointed in  a  foreclosure  suit,  when  the  mortgaged  property  is 
the  homestead  of  the  mortgagor. 

Appp:al  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Cornish,  J.    Affirmed. 

Halleck  F.  RosCy  Wclliiiyton  H.  Enghifid,  Roscoe  Poiindy 
and  S.  B.  LauiiCy  for  appellants. 

References  as  to  appointment  of  receiver  where  mort- 
gage premises  are  occupied  as  a  homestead:  Lowell  v. 
Doe,  U  Minn.  lU]  Bromley  v.  McCalL  18  S.  W.  Kep.  [Ky.] 
1016;  Callanan  v.  ShaWy  19  la.  183;  Cotic  v.  Combs,  18  Fed. 
Rep.  576;  Hoge  v.  HolUsier,  8  Baxt.  [Tenn.]  533;  Uatris 
V.  United  Savings  Fund  &  Investment  Co.,  146  Ind.  265; 
Sehreiher  v.  Carijj  48  Wis.  208;  Marsliall-Illsley  Bank  v. 
Cady,  77  N.  W.  Rep.  [Minn.]  831. 

Daniel  F.  Osgood,  contra : 

The  law  authorizing  appointment  of  a  receiver  in  mort- 
gage-foreclosure does  not  apply  to  a  case  where  the  prem- 
ises are  occupied  as  a  homestead.  {Chadron  Loan  d  Biiild^ 
iug  Ass'n  v.  Smith,  58  Neb.  469.) 

NORVAL,  J. 

A  decree  was  entered  in  this  cause  in  the  district  court 
foreclosing  a  real  estate  mortgage,  upon  which  an  order 
of  sale  issued,  the  property  sold  thereunder  to  one  Gas- 
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Hius  L.  Laune,  and  the  gale  in  all  respects  approved  and 
t'onflrmed.  Within  twenty  days  from  the  confirmation 
Louisa  J.  Ilauser,  one  of  the  mortgagors,  gave  a  super 
Bedeas  bond,  in  the  sum  fixed  by  the  court,  for  the  purpose 
of  staying  proceeilings  during  the  pendency  of  an  appeal. 
Subsequently  the  plaintiff  and  said  Cassius  L,  Laune, 
purchaser,  applied  to  the  district  court  for  the  appoint- 
ment of  a  receiver,  which  application  was  refused.  Louisa 
J.  Hauser  appeahnl  from  the  order  confirming  the  sale 
and  the  plaintiff  and  Cassius  L.  Laune  prosecuted  a  cross- 
appeal  from  the  order  denying  the  appointment  of  a  re- 
ceiver, which  cross-appeal  has  been  advanced  by  this 
court  for  hearing,  and  a  submission  taken  of  that  branch 
of  the  cause.  No  controverted  question  of  fact  is  pre- 
sented for  consideration,  since  no  bill  of  exceptions  con- 
taining the  evidence  has  been  preserved.  The  findings 
of  the  trial  court  responsive  to  the  issues,  therefore,  must 
control. 

It  appears  from  the  findings  that  Louisa  J.  Hauser, 
who  is  in  possession  of  the  mortgaged  premises,  and 
who  alone  executed  the  note  secured  by  the  mortgage,  is 
insolvent  and  financially  irresponsible,  and  it  is  insisted 
that  a  receiver  should  be  appointed  because  the  mort- 
gaged property  is  wholly  insuflScient  to  pay  the  debt    If 
the  premises  were  true,  the  conclusion  of  counsel  stated 
above  might  be  irresistible;  but  the  record  fails  to  show 
the  mortgaged  premises  inadequate  to  pay  the  claim  of 
plaintiff,  while  on  the  other  hand  the  court  below  found 
that  the  amount  of  the  debt,  interest,  taxes,  and  costs 
aggregated  the  sum  of  |3,206.89,  and  that  the  value  of 
the  mortgaged  real  estate  was  J3,850,  so  that  there  was 
no  foundation  for  the  contention  that  the  property  is 
probably  insuflScient  to  cover  the  indebtedness  secured 
by  the  mortgage.    It  is  urged  that  by  the  time  the  cause  is 
reached  in  this  court  on  the  appeal  from  the  order  of 
confirmation  that  the  debt  will  exceed  the  value  of  the 
property.    This  fact  alone  is  insufficient  ground  for  the 
appointment  of  a  receiver.    The  Code  of  Civil  Procedure, 
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section  266,  authorizes  tlie  appointment  of  a  receiver  in 
an  action  to  foreclose  a  mortgage  when  the  mortgaged 
premises  "is  probably  insufficient  to  discharge  the  mort- 
gage debt."  This  provision  is  only  applicable  when  it  is 
disclosed  at  the  time  the  application  is  made,  or  acted  on, 
that  the  property  is  then  probably  inadequate  to  meet 
the  indebtedness.  It  does  not  authorize  the  appointment 
of  a  receiver  merely  because  at  some  date  in  the  future 
the  property  may  become  insufficient  to  pay  the  mort- 
gage, as  it  cannot  be  known  that  the  mortgage  debt  will 
not  be  discharged  before  such  date  has  arrived. 

Again,  it  fully  appears  from  the  findings  of  the  trial 
court  that  the  mortgaged  property  is  occupied  by  the 
debtor  as  a  homestead.  The  case,  therefore,  falls  squarely 
within  the  decision  in  Chadron  Jjoan  &  BuikVmg  Ass^n  t\ 
Smith,  58  Neb.  469,  where  it  was  held  that  the  remedy 
of  appointment  of  receiver  on  foreclosure  was  not  ap- 
plicable when  the  mortgaged  property  is  the  debtor's 
homestead.  In  that  case  a  receiver  was  sought  pending 
a  stay,  while  here  the  application  for  a  receiver  was  made 
after  sale  and  confirmation.  But  this  distinction  is  un- 
important. An  appeal  has  been  taken  from  the  con- 
firmation and  a  supersedeas  bond  given,  so  that  the  order 
confirming  the  sale  is  not  operative  pending  the  appeal. 
The  order  refusing  a  receiver  is 

Affirmed. 


F.  O.  HoLBERT  v.  William  B.  Chilvers  et  al. 

Piled  June  8, 1899.    No.  8911. 

1.  Conflicting  Evidence:   Review.    Where  the  evidence  is  conflicting, 

it  is  not  the  province  of  this  court  to  examine  it  further  than 
to  see  that  there  is  sufficient  to  justify  the  conclusion  reached. 

2.  Instructions:     Review.     Where   instructions   correctly    state    the 

propositions  they  assume  to  cover  and  fairly  submit  to  the  jury 
the  only  controverted  question  in  the  case,  the  verdict  will  not 
be  disturbed. 
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Ekror  from  tho  district  court  of  Pierce  county.  Ti*ied 
below  before  Kobinson,  J.     Affirmed. 

U.  Z.  Walyirood,  for  plaintifif  in  eiTor. 

Benjamin  Lindsay,  contra. 

SlTLLlVAN,  J. 

This  action  was  commenced  in  the  district  court  of 
Pierce  County  by  William  B.  (Miilvers  and  Irene  E.  Chil- 
vers  to  recover  from  R  (^'Ilolbert  and  William  H.  Mast 
a  balance  alleged  to  be  due  upon  a  contract  for  the  sale 
of  a  town  lot.  The  cause  was  tried  to  a  jury,  who  found 
in  favor  of  JIast  and  against  llolbert.  Judgment  was 
rendered  on  the  verdict,  and  by  this  proceeding  in  error 
the  record  is  brought  here  for  review. 

From  the  pleadings  and  evidence  it  appears  tliat  the 
Chilvers  sold  lot  2,  in  block  4,  of  Chilvers'  Addition  to 
the  village  of  Pierce  to  llolbert,  and  about  the  same*  time 
sold  an  adjacent  or  adjoining  lot  to  Mast;  that  the  de- 
fendants afterwards  exchanged  tlu  se  lots,  each  assuming 
the  unpaid  purchase  price  of  th(*  lot  acquired  by  the  ex- 
change. The  issue  submitted  to  the  jury  was  whether 
the  plaintiffs  had  rel(*ased  llolbert  from  his  agreement  to 
pay  for  lot  2  in  consideration  of  the  promise  of  ilast  to 
pay  the  balance  due  upon  the  purchase  price  of  said  lot. 
It  is  contended  that  the  verdict  is  not  sustained  by  suf- 
ficient evidence.  We  think  it  is.  It  is  true  that  Mr. 
Chilvers  knew  of  the  exchange  between  the  defendants: 
that  he  expressly  consented  to  it  and  attested  the  assij^n- 
ment  written  on  the  back  of  llolbert'S  contract  of  pur- 
chase. It  is  also  true  that  there  was  testimony  to  the 
effect  that  Mr.  Chilvers  accei)ted  jNIast's  agreement  to  pay 
for  the  lot  and  discharged  llolbert  from  his  obligation; 
but  this  is  exi)ressly  denied  by  Chilvers.  The  evidence 
was  c(mHicting,  and  the  jury  having  decided  the  issue,  it 
is  not  the  province  of  this  court  to  review  such  determina- 
tion or  to  examine  the  testimony  further  than  to  see  that 
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there  was  sufficient  evidence  to  justify  the  conclusion 
reached. 

A  general  complaint  is  made  of  the  instructi«s  given, 
but  we  think  they  correctly  state  the  propositions  which 
they  assume  to  cover  and  fairly  submit  to  the  jury  the 
only  controverted  question  in  the  case.    The  judgment  is 

Affirmed, 


John  Dohry  v.  Western  Manufacturing  Company. 

Fii.KD  June  8, 1899.     No.  8527, 

a.  BuUng  on  Motion:  Review.  It  is  not  error  to  deny  a  motion 
which  cannot  be  allowed  substantially  in  the  form  in  which 
it   is  presented. 

2.  Beview:  Reversal:  PKEjrTDiciAL  Error.  To  warrant  the  reversal 
of  a  judg-ment  it  must  affirmatively  appear  from  the  record  that 
the  rulings  with  respect  to  which  vrror  is  alleg-cd  was  prejudicial 
to  the  rights  of  the  party  comiilaining. 

TJeitearing  of  case  rei)orted  in  57  Neb.  228.  Judynieni 
hclow  reaffirmed. 

Hennj  Nunn,  for  plaintiff  in  error. 

Frank  J.  Taylor  and  Frank  H.  Woods,  contra. 

Sm.LlVAN,  J. 

This  action,  brought  by  the  Western  Manufacturing 
Company  against  John  Dobry  in  the  district  court  of 
Howard  county,  was  aidofl  by  attachment.  There  was 
also  filed  an  affidavit  in  garnishment,  under  section  207 
of  the  Code  of  Civil  Procedure.  After  service  of  the  writ 
and  notice  the  defendant  moved  to  dissolve  the  attach- 
ment and  dismiss  the  garnishee,  because  the  affidavits 
upon  which  the  ancilhiry  proceedings  were  based  had 
been  taken  by  one  of  the  attorneys  representing  the 
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plaintiff  in  the  cause,  and  for  the  further  reason  that 
the  facts  alleged  as  grounds  for  the  attachment  were 
false.  ^Before  the  motion  to  dissolve  was  submitted  the 
court  sustained  an  application  for  leave  to  cure  the  ir- 
regularity in  the  attachment  affidavit.  Tliereupon  both 
affidavits  were  sworn  to  before  the  clerk  of  the  district 
court.  A  f  terwards  the  defendant's  motion  was  presented, 
considered,  and  overruled. 

It  is  contended  that  the  amendment  of  the  affidavit  in 
garnishment,  being  made  without  express  authority,  was 
ineffective  and  could  not  have  b(H*n  considered  by  the 
court  in  disposing  of  the  motion.  We  do  not  concede  tho 
soundness  of  this  position,  but  we  will  not  stop  now  to 
refute  it,  as  the  ruling  was  clearly  right  and  must  be  sus 
tained  in  any  view  of  the  matter.  That  the  defect  in  the 
attachment  affidavit  was  cured  by  the  second  verification 
is  admitteil.  The  defendant's  motion  was  directe<l  against 
both  affidavits.  Its  pur[M>se  was  to  obtain  an  ordrr 
qimshing  both  proceedings.  It  could  not  have  been 
grante<l  in  the  form  in  which  it  was  ]>resented,  and  con 
sequently  it  was  not  reversible  to  overrule  it  as  an  en 
tirety.  This  rule  of  practice  is  established  by  numerous 
decisions.  {Kcnis  r.  (7f/x//;i,  24  Neb.  310;  Mclhiffie  r.  Brw/ 
ley,  27  Neb.  380;  Vox  w  (haws,  40  Neb.  812;  IlndrUonv. 
First  Xaf.  Hank.  56  Neb.  247,  7(5  N.  W.  Rep.  570.) 

The  allegations  upon  which  the  order  of  attachment 
was  issued  having  bet^n  trav(»rsed,  the  plaintiff  moved 
the  court  for  permission  to  call  A.  V.  Dann  as  a  witness 
to  testify  in  open  court  on  the  trial  of  the  issue.  On  April 
25,  1804,  this  motion  was  sustained  and  the  defendant 
excepted.  The  ruling  is  here  assigned  for  error.  The 
hearing  on  the  motion  to  discharge  the  attachment  was 
had  June  25,  1804.  Tlie  evidence  submitted  at  that  tiro** 
is  not  in  the  record,  so  we  have  no  means  of  knowinj; 
whether  Dann  testified  to  any  material  fact.  Indee<l,  it 
does  not  ai)pear  that  he  gave  any  testimony  at  all,  or 
that  he  was  even  called  as  a  witness.  Certainly,  under 
these  circumstances,  it  cannot  be  said  that  the  defendant 


Vol.58]  JANUARY  TERM,  1899.  6CJ» 


Security  Investment  Co.  v.  Sizer. 


was  prejudiced  by  the  ruling  of  which  he  complains.    The 
judgment  will  stand 

Affirmed. 
HAiUiisoN,  C.  J.,  did  not  sit 


Security  Ixvestmext  Company,  appellee,  v.  Edward 
K.  Sizer  et  al.,  appellants. 

Filed  June  8, 1899.    No.  8919. 

Mortgage-Foreclosure:  Appraisement:  Sat.e.  It  is  too  late,  after 
a  sale  of  real  estate  under  a  decree  of  foreclosure,  to  question 
the  correctness  of  the  appraisement  except  for  fraud. 

Appeal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Holmes,  J.    Affirmed. 

G.  A.  Atkinson,  for  appellants. 

Samuel  J.  Tuithy  contra. 

Sullivan,  J. 

Tliis  is  an  appeal  from  an  order  of  the  district  court 
of  Lancaster  county  confirming  a  sale  of  real  estate  made 
under  a  decree  of  foreclosure.  The  appellants  contend 
that  the  appraisers  erred  in  deducting  from  the  gross 
valuation  of  the  i>roperty  state  and  county  taxes  in  excess 
of  the  amount  actually  due  thereon,  and  that,  this  error 
being  eliminate<l,  it  appears  the  premises  did  not  sell  for 
two-thirds  of  the  value  of  the  debtor's  equity.  The  ob- 
jection to  the  appraisement  was  not  made  and  filed  before 
the  sale,  and  is  not  now  entitled  to  be  considered.  By 
section  491d  of  the  Code  of  Civil  Trocedure  it  is  made 
the  duty  of  an  officer  holding  an  appraisement  of  real 
estate  to  deposit  a  copy  thereof  in  the  office  of  the  clerk 
of  the  district  court  of  the  proper  county  before  the  sale 
is  advertised.  The  object  of  this  statute  is  to  afford  par- 
ties interested  an  opportunity  to  examine  the  appraise- 
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ment  and  move  to  set  it  aside  for  cause  before  the  siile 
occurs.  (Voiifjht  V.  Foxirorfhy^  38  Neb.  790;  Burkrtt  r. 
C7(/rA-,  46  Neb.  4(56.)  It  is  too  late  after  the  sale  to  ques- 
tion the  correctness  of  the  appraisement,  except  for  fraud. 
{Kearney  Iximl  it  Investment  Co.  t\  AapUncall,  45  Neb.  601 J 
The  order  is 

Affirmed. 


M.  E.  Anderson  v.  MrCLoirD-LovE  Live  Stock  Commis- 
sion Company  et  al. 

Filed  June  8, 1899.    No.  8934 

1.  Mortgage-Foreclosure:  Change  in  Decree.  A  decree  of  foreclos- 
ure, after  the  final  adjourunient  of  the  term  at  which  it  was 
rendered,  pannot  l)e  chanfred  in  any  essi'ntial  jmrtieular  without 
due  notice  to  parties  interested  and  an  opportunity  to  be  heard. 

2. :    :    Enforcement.    After  the  adjournment  of  the  term 


the  court  retains  jurisdiction  for  the  purpose  of  enforcing*  the 
decree,  but  not  for  the  purpose  of  destroying  it. 

3.  Mortgage:   Recitals  in  )U:i.ease:    Evidence.    A  release  of  a  mort- 

gage which  recites  that  the  entire  debt  has  been  paid,  but  re- 
leases only  a  portion  of  the  mortgaged  property,  is  not  con- 
clusive evidence  of  the  fact  recited. 

4.  Liens:    Right    of   Junior   Lienor   to    Redeem.     A   junior    incum- 

brancer is  entitled  to  redeem  a  senior  incumbrance  and  to  an 
assignment  of  the  securit}'^  redeemed. 

5.  Mortgages:    Release  by   Senior   Mortgagee.     The   release    by   a 

senior  mortgagee  of  a  portion  of  the  mortgaged  property  iwill, 
if  made  with  notice  of  a  junior  mortgage,  operate  in  favor  of 
the  junior  mortgagee  as  a  satisfaction  of  the  senior  nioitgng-e  to 
the  extent  of  the  value  of  the  property  released. 

Error  from  the  district  court  of  Hitchcock  county. 
Tried  below  before  Welty,  J.    Afpt^cd. 

L,  H.  Blackledge,  for  plaintiff  in  error. 

A.  J,  Jiifienliovse  and  Dnifie  &  Tan  DuseUy  contra. 
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Sullivan,  J. 

Lydia  Wray  and  James  S.  Wray,  being  the  fee  owners 
of  four  lots  in  the  village  of  Culbertson  and  a  ten-acre 
strip  on  the  Frenchman  creek  adjacent  to  the  village, 
Diortgagf^d  the  same  to  the  McClond-Love  Live  Stock  Com- 
mission Company  to  secure  an  indebtedness.  This  mort- 
gage was  duly  recorded  in  the  oflBce  of  the  county  clerk 
of  Hitchcock  county  and  became  a  first  lien  on  the  prop- 
erty therein  described.  The  Wrays  aftenvards  executed 
a  mortgage  on  the  four  lots  to  John  Wyett,  and  he  as- 
signed it  to  M.  E.  Anderson.  In  an  action  brought  by  the 
commission  company  to  enforce  its  lien  the  mortgagees 
and  Anderson  were  made  parties  defendant,  and  on  May 
18,  1S94,  the  district  court  rendered  a  decree  of  foreclos- 
ure on  both  mortgages,  directing  therein  that  the  plaintiflE 
resort  for  satisfaction  of  its  decree  to  the  ten-acre  tract 
before  selling  the  four  lots  which  were  Anderson's  only 
security.  The  execution  of  the  decree  was  stayed  by  an 
application  tiled  in  conformity  w^th  the  statute.  In  Au- 
gust, 1894,  as  an  element  in  the  adjustment  of  a  law  ac- 
tion pending  between  the  plaintiff  and  Wray,  it  was 
agreed  that  the  ten-acre  tract  should  be  released  from 
the  lien  of  the  plaintiff's  mortgage.  In  pursuance  of  this 
agreement  the  following  instrument  was  executed,  ac- 
knowledged, and  recorded  in  the  proper  office: 
"release  of  mortgage. 

"In  consideration  of  the  payment  of  the  debt  named 
therein,  I  release  the  mortgage  made  by  Lydia  Wray  and 
James  T.  Wray  to  McCloud-Love  Live  Stock  Commission 
Company  on  the  following  described  property,  situated 
iu  county  of  Hitchcock  and  state  of  Nebraska,  to-wit: 
Commencing  at  the  S.  E.  comer  of  lot  No.  3  of  section 
17-3-31  west  of  6th  P.  M.,  on  the  north  bank  of  the  French- 
man river,  thence  north  on  quarter-section  line  6  chains, 
thence  west  at  right  angles  13  chains  and  13  links,  thence 
south  at  right  angles  8  chains  to  river  bank,  thence  east 
along  the  bank  of  said  Frenchman  river  to  place  of  be- 
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{ii.p-iiji:,  roiitaiiiing  t(»n  acit^s,  acTcmling  to  survey;  which 
was  iHH-oid(Ml  on  September  8,  1890,  in  book  9  of  raort- 
ga};eH  at  i)aii;e  213  of  the  mortgage  records  of  Hitchcock 
county,  Nebraska. 

"Witness  my  hand  this  11th  day  of  August,  1894. 
"Mc(^LorD-LovE  Live  Stock  Commissiox  (''o., 

•  "L.  E.  RoBEUTS,  Pres. 

"Signed  and  delivered  in  tlio  presence  of 
"O.  D.  Bratton." 

After  the  expiration  of  the  stay,  Anderson  oauaod  the 
four  lots  to  be  sold  under  the  decree  of  foivclosure  and 
l)e<*ame  himself  the  purchasi»r  at  the  sale.    The  sherifTs 
return  shows  that  the  purchase  price  was  |1, 225,  but  that 
no  money  was  actually  paid.    On  May  9,  1895,  Anderson 
filwl  a  verified  application  for  confirmation  of  the  sale, 
alleging  thei-ein  that  the  plaintiflTs  mortgage  had  been 
fully  satisfied  and  released  of  record.     The  court  found 
the  facts  alleged  to  be  true,  confirmed  the  sale,  and  di- 
r(*cted  the  sheriff  to  execute  a  dinnl  conveying  the  i>n*m- 
ises  to  the  purchaser.    The  plaintiff,  soon  after  the  onler 
of  confirmation  was  entered,  learned  for  the  first  time  of 
the  for(*(losure  sale  and  the  subsequent  procetMlini^s.     It 
immiMliat(»ly  filed  a  petition  charging  that  the  allegations 
of  fact  in  Anderson's  application  for  confirmation  were 
false  and  were  known  to  be  so  when  made,  and  asking 
that  the  findings  and  orders  based  thereon  be  set  aside. 
Anderson  answernl,  and,  after  a  full  hearing,  the  court, 
upon  the  evidence  produced,  found  the  ih:sues  in  favor  of 
the  i)laintiff.    The  sale  was  s«4  aside  and  thetindiu*':s  and 
ordei-s  made  subsequent  thereto  were  vacated.    The  value 
of  the  ten-acre  tract  was  deducted  from  the  amount  due 
to  the  i)laintiff,  and  an  ord(*r  made  for  the  enforcement 
of  the  decree  as  thus  modified.     Anderson   prosecutes 
error. 

The  judgment  is  clearly  right  and  must  be  aflfirmed. 
It  is  indisputably  established  that  the  mortgage  debt  due 
from  Wray  to  plaintiff  was  not  in  fact  paid  off  or  satis- 
fied, and  that  the  release  execute<l  on  August  11,  1894, 
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was  not  intended  by  either  of  the  parties  thereto  to  af- 
f(  ct  in  any  way  the  phiintiff's  right  to  enforce  its  decree 
by  a  sale  of  the  village  lots;  and  it  is  just  as  conclusively 
shown  that  Anderson's  counsel  had  actual  knowledge  of 
those  facts  at  the  time  the  application  for  confirmation 
was  presented.    So  it  appears  the  court  was  induced  to 
make  the  order  of  confirmation  and  award  the  proceeds 
of  the  sale  to  Andtrson  by  an  exhibition  of  deceptive 
facts  and  a  deliberate  suppression  of  the  truth.    But  it  is 
claimed  that  the  plaintiff  should  have  been  in  court  ro- 
sistincj  the  application  for  confirmation,  and  that  it  has 
lost  its  rights  by  its  own  laches.    This  plea  is  not  entitk^l 
to  much  consideration  at  the  hands  of  a  court  that  has 
been  tricked  into  making  an  unjust  order  by  the  party 
I)resenting  it.     The  rights  of  a  litigant  ought  not  to  be 
saci'ifice<l  as  a  penalty  for  reposing  reasonable  confidence 
in  the  integrity  of  an  adversarj^     However,   it  is  not 
true  that  the  plaintiff  was  bound  to  be  in  court  to  pro- 
tect its  rights  under  the  decree.     When  the  term  ad- 
jc/urned  the  jurisdiction  of  the  court  with  respect  to  the 
decree  of  foreclosure  was  at  an  end.    That  decree  could 
not  be  afterwards  changed  in  any  essential  particular 
without  due  notice  and  an  opportunity  to  be  heard.     (5 
Kncy.  ri.  &  Pr.  1049.)     The  court,  of  course,  retained 
jurisdiction  for  the  puri)()se  of  enforcing  the  d(u*ree,  but 
not  for  the  purpose  of  destroying  it.    The  court  had  au- 
thority to  sell  the  jjroperty,  but  it  did  not  have  authority 
to  cancel  plaintiff's  judgment  or  annul  the  lien  of  its 
mm  t gage.    To  the  extent  tliat  it  attempted  to  do  so  its 
action  was  void. 

Counsel  for  Anderson,  in  his  brief,  insists  that,  entirely 
independent  of  the  intention  of  the  parties,  the  inevitable 
leo:al  effVct  of  the  release  above  set  out  was  to  destroy  the 
lien  of  the  mortgage  on  the  village  lots.  It  is  claimed 
that  this  contention  is  sustaine<l  by  Gadxden  v,  Ltitey,  42 
Neb.  128,  and  Milhr  v.  Hickm,  92  Cal.  229.  In  each  of 
tlicse  cases  the  operative  part  of  the  release  expressly  as- 
sumed to  discharge  the  entire  mortgage,  and  the  question 
47 
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]>rei<ente(l  was  meroly  one  of  er)nstrui*tion.    The  release  in 
tins  rase,  it  is  true,  contaiued  an  admission  that  the  in- 
debtedness secured  by  the  niortp:age  liad  been  paid,  but 
it  did  not  purport  to  diseliarge  the  mortgage  as  to  all 
the  prtiperty  therein  described,  but  only  as  to  the  ten- 
acre  tract.    It  was  undoubtedly  evidence  that  the  entire 
debt  had  be(»n  paid,  but  it  was  not  conclusive  evid(*ncc 
of  that  fact.    We  know  of  no  reason  why  the  recital  of 
l)aynient  which,  as  between  the  parties  to  the  reli»ase,  had 
only  the  force  of  an  admission,  should  raise  an  estoppel 
in  favor  of  Anderson  who  knew  that  the  recital  "was  false. 
Another  contention  made  on  behalf  of  Andei-son  is  that 
the  ndease  of  the  ten-acre  tract  having  imi)aired  his  right 
of  redemption,  he  became  entitled  to  a  firet  lien  on  the 
four  lots.    Such  is  not  the  law.    That  a  junior  mortgagee 
is  entitled  to  rtnltH^m  a  senior  incumbrance  and    to  an 
assignment  of  the  security,  will  not  be  questioned.     The 
right  is  recognized  by  the  decisions  of  this  court.     (^fiUrr 
r.  Finn,  1  Xeb.  254-'301 ;  Renin  d  r.  lirotcn,  7  Neb.   449.) 
But  it  is  not  the  law  that  a  release  by  a  senior  mortgagee 
of  any  portion  of  the  mortgaged  property,  regardless  of 
its  value,  will  operate  in  favor  of  a  junior  mortgagee  as 
a  satisfaction  of  the  eutii'e  mortgage.     The  rule  c^talv 
lishetl  by  numenms  decisions  is  that  the  reU^se  in  such 
case,  if  made  with  notice  of  the  junior  lien,  will   be  ef- 
fective as  a  satisfaction  to  the  extent  of  the  value  of  the 
parcel  releascnl.     The  principles  of  equity  require  only 
compensation  to  the  junior  incumbrancer  for  what    he 
has  lost  by  the  release,    (duion  v.  Knapp,  6  Paige  C'h.  [N. 
Y.]  35;    Clours  v.  Didrnson,  5  Johns.  (Mi.   [N.   Y.]   2;^5; 
OaKl'in  V.  t<ine,  2  Beas.  [N.  J.]  400;  Gconjc  r.  Wood.  91  Mass. 
81;  If/h'hart  v.  Vranc,  42  111.  201;  3  Pomeroy,  Equity  Juris- 
prudence sec.  1220.)    The  judgment  of  the  district  court  is 

Affirmkd. 
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0.  H.   BAltNES,  APrELLANT,  V.   WiLLTAM   R.   COX  ET  AL., 

APPELLEES. 

Filed  June  8, 1899.    No.  8893 

1.  Deeds:   Kigiits  of   Third   Persons.       An  instnimeTit  transferrinfif 

property,  even  though  recorded,  cannot  be  g-iven  effect  to  the 
prejudice  of  third  parties  who  accinired  rights  in  the  property 
before  the  actual  delivery  of  the  conveyance. 

2.  Lien  of  Attachment.     An  order  of  attachment  becomes  a  lien  on 

the  property  attached  only  to  the  extent  of  the  defendant's  ac- 
tual interest  therein. 

3.  Fraudulent  Conveyance.     Evidence  examined,  and  held  to  sustain 

the  finding  of  the  trial  court. 

Appeal  from   the  district  court    of    Pierce    county. 
Hoard  below  before  Uohinson,  J.    Affirmed, 

Powells  d  Ilnj/Sy  IV.  W.  Qitivcy,  and  Benjamin  Lindsay, 
for  appellant. 

Robertson  &  Wigion^  contra. 

SUIiLlVAN,  J. 

On  March  17,  1890,  O.  H.  Barnes  sued  William  R.  Cox 
in  the  district  court  of  Pierce  county  upon  a  judgment  for 
the  sum  of  |1,G50  recovc»red  in  the  previous  January  in 
one  of  the  courts  of  the  state  of  Texas.  The  action  was 
aided  by  attachment,  the  writ  being  levied  upon  the  north- 
wost  quarter  of  section  31,  and  an  undivided  half  of  the 
southeast  quarter  of  section  29,  in  township  28  north, 
range  4  wc»st  of  the  fith  P.  M.,  in  Pierce  county.  In  March, 
1892,  Barnes  obtained  judgment  in  the  action  and  an  or- 
der for  tlm  sale  of  the  attached  property.  Under  this 
order  the  land  in  section  29  was  sold  to  the  plaintiff. 
There  were  no  bidders  for  the  lajid  in  section  31.  After- 
wards Barn«?s  instituted  this  suit  sigainst  the  appellees, 
alh^ging  in  his  petition  that  there  was  of  r(»cord  in  the 
•>flfice  of  the  county  clerk  of  Pierce  county  a  deed  convey- 
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ing  said  land  from  William  R.  Cox  to  John  L.  Cox;  that, 
although  such  deed  was  fraudulent  and  void  as  to  cred- 
itors, it  constituted  a  cloud  upon  the  owner's  title,  de- 
terr(»d  bidders,  obstructed  the  sale,  and  hindered  plaintiff 
in  obtaining  satisfaction  of  his  judgment    John  L.  Cox 
answered,  asserting  ownership  of  the  land,  but  denying 
that  the  conveyance  by  which  he  acquired  title  was  made 
to  hinder,  delay,  or  defraud  his  grantor's  creditors.    He 
asked  that  his  title  to  the  entire  tract  upon  w^hich  the 
attachment  had  been  levied  be  quieted  and  confirmed  in 
him.    The  trial  r<*sulteil  in  a  decree  dismissing  the  peti- 
tion and  awarding  the  affirmative  relief  for  which  the 
answer  prayed.    The  plaintiff  brings  the  record  here  for 
review  by  appeal. 

The  evidence  in  the  bill  of  exceptions  would  warrant 
the  court  in  finding  the  following  facts:    In  1883  William 
I{.  Cox,  who  resides  in  the  state  of  New  York,  visited 
Pierce  county  with  his  son,  the  defendant  John  L.  Cox, 
and  while  there  bought  the  land  in  section  29,  taking 
the  title  to  himself.    The  purchase  price  was  f2,000.    At 
the  same  time  the  son  secured  a  timber  claim,  for  which 
the  father  paid  f  1,000.    The  following  year  the  elder  Cox 
purchased  the  land  in  section  31,  paying  therefor  the  sura 
of  |1,500.    It  was  understood  that  the  several  tracts  were 
l)urchased  for  the  benefit  of  John  L.  Cox  and  that  the 
title  would  be  transferred  to  him  as  soon  as  he  should 
repay  to  his  father  the  money  expended,  together  with 
interest  thereon  at  the  rate  of  six  per  cent    The  son  took 
immediate  possession  of  the  property,  lived  on  it,  im- 
I>roved  part  of  it,  paid  the  taxes,  and  received  to  his  own 
use  all  of  the  profits.    Between  November  12,  1886,  and 
May  4,  1888,  Ida  E.  Cox,  wife  of  John  L.  Cox,  received 
from  the  executor  of  her  father's  estate  |3,408.52,  which 
sum  was  paid  over  to  William  K.  Cox  and  by  him  cred- 
ited on  the  indebtedness  of  his  son.    Mrs.  Cox  afterwards 
receive<l  from  the  same  source  something  over  f600,  a  con- 
siderable portion  of  which  was  paid  to  her  father-in-law 
on  account  of  the  land  transaction.    In  1887  there  was  a 
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settlement  between  the  father  and  son  at  the  residence  of 
the  latter  in  Pierce  county,  and  it  was  then  and  there 
agreed  between  them  that  the  land  had  been  fully  paid 
for  and  that  the  son  was  entitleil  to  receive  a  deed.    The 
wife  of  William  K.  Cox  being  then  in  New  York,  a  con- 
veyance could  not  be  immediately  executed.     Mr.  Cox, 
however,  took  with  him  when  he  returned  home  a  Ne- 
braska form  of  deed  in  wliich  he  wrote  with  pencil  a  de- 
scription of  the  land  in  controversy.    On  March  20,  1888, 
the  deed  was  written  out,  signed,  and  acknowleilged  be- 
fore a  notary  public  in  the  state  of  New  York,  but  was 
not  actually  delivered  until  March  17,  1890.    The  attach- 
ment was  levied  a  few  hours  before  the  deed  was  deliv- 
ered, but  the  instrument  had  been  previously  sent  by  the 
grantor  to  the  county  clerk  to  be  recorded,  and  had  been 
received  by  the  clerk  for  that  j^urpose  on  March  12,  1890. 
It  is  contended  by  the  defendants  that  the  dec*d  took 
effect  by  illation  from  the  time  it  was  received  by  the 
clerk  for  registration,  and  that,  therefore,  the  legal  title 
was  vested  in  John  L.  Cox  prior  to  the  levy  of  the  attach- 
ment.   Such  is  not  the  law.    The  case  of  Rogers  v.  Heads 
Iron  Foundry^  51  Neb.  39,  is  decisive  of  the  question,  for 
it  was  there  held,  after  an  elaborate  review  of  the  au- 
thorities, that  the  doctrine  of  relation  cannot  be  given 
effect  to  the  prejudice  of  third  parties  who  acquired 
rights  in  the  property  before  the  actual  delivery  of  the 
conveyance.    But  while  it  is  true  that  the  legal  title  was 
in  the  attachment  defendant  at  the  time  the  writ  was  lev- 
ied upon  the  land  in  dispute,  it  does  not  follow  by  any 
means  that  the  judgment  should  be  reversed.    The  con- 
clusion Of  the  trial  court  is,  we  think,  warrante<l  by  the 
evidence.    There  are  certainly  some  facts  of  considerable 
weight,  and  a  number  of  minor  circumstances,  from  which 
it  might  be  fairly  inferred  that  both  of  the  tracts  in  ques- 
tion were  not  embraced  in  the  arrangements  made  be- 
tween the  father  and  son  in  1883  and  1884,  or  if  they 
were  so  embraced,  that  there  remained  an  unpaid  balance 
of  the  purchase  price  upon  which  the  attachment  became 
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u  valid  lien.  But  after  a  careful  study  of  the  entire  evi 
dence,  keei)iug  in  view  the  interest  of  defendants'  wit- 
nesses and  the  probable  motive  for  making  a  fraudulent 
conveyance,  we  are  disposed  to  think  that  the  finding  of 
the  trial  court  is  suiiported  by  a  i)reponderanee  of  the 
evidence.    The  judgment  is 

Affuimkd. 


Chicago,  Rock  Island  &  Pacific  Railway  Company  v. 
jg"^  Halleck  C.  Young,  Admimstratou- 


j»  E2'  Filed  June  8, 1899.    No.  8914. 

01    ow, 

1.  New  Trial:  Ruling  on  Motion:  Record  fob  Review.  AUeged 
errors  occurriiijf  ut  the  trial  of  a  law  n<;tion  cannot  l>o  reviewed, 
unless  there  is  in  the  record  authentic  evitlence  that  a  motion 
for  a  new  trial  was  overruled  by  the  district  court. 

2.  Carriers:  Injury  to  I*assi:x(w:us:  Pleading.  In  an  action  to  re- 
cover for  injuries  sustained  by  a  person  in  conseq\ience  of  the 
derailment  of  a  railroad  train  upon  which  he  was  being  trans- 
ported as  a  passeng-er  it  is  not  indispensable  that  the  petition 
should  allege  that  the  injury  was  the  result  of  the  wrongful 
act  or  omis.sion  of  the  carrier. 

3.  :   : :    Presimptions.     The  presumption  in  such 

case  is  that  the  accident  was  caused  by  the  carrier's  negligence, 
and  it  is  unnecessary  to  plead  what  the  law  presumes. 

4.  : :  Li  Aim. it  Y  of  Railroad  Companies:   Police  Puwer. 

The  act  of  June  22,  lS(i7  (Session  Laws,  p.  S8),  makiup;-  railrowl 
companies  liable,  in  the  absence  of  negligence,  for  injuries  to 
passengers  on  their  trains,  is  justifiable  legislation  under  the 
l^olice  power  of  the  state.  It  aims  to  promote  safety  in  travel 
and  neither  deprives  such  companies  of  their  property  without 
due  process  of  law,  nor  denies  them  the  equal  protection  of  the 
laws. 

5.  Death  by  Wron^ul  Act:  Action  by  Legal  Representative.  Un- 
der chai)ter  21,  Compiled  Statutes  1897,  known  as  "Lord  Canip- 
belPs  Act,''  the  legal  representative  of  a  person  who  has  ditid 
in  consequence  of  an  injury  sustained  through  the  wrongful  act^ 
neglect,  or  default  of  another,  has  a  right  of  action  in  all  ea.^cs 
where  the  injured  party  might  have  maintained  an  action  had  he 
survived  the  injury. 

6.  ; :     Pleading:     Pecuniary   Interest   of   Pi.AiNTirf. 
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Such  action  is  for  the  benefit  of  the  widow  and  next  of  kin  of 
the  deceased,  and  the  recovery  authorized  is  compensation  for 
the  pecuniary  loss  suffered.  If  the  facts  alleg-ed  in  the  petition 
do  not  show  that  the  persons,  for  whose  benefit  the  suit  was  in- 
stituted, had  a  pecuniary  interest  in  the  life  of  the  deceased, 
the  pleading  is  defective  in  substance. 

Error  from  the  district  court  of  Lancaster  county. 
Tried  below  before  Hall,  J.     Reversed. 

M.  A,  LoWy  W.  F.  EvatiSy  R.  J.  Greene^  and  L.  W.  BillinyS' 
ley,  for  plaintiff  in  error. 

Strode  &  Strode  and  Stetcart  &  Mungery  contra. 

Sullivan,  J. 

Halleck  C.  Young,  as  administrator  of  the  estate  of 
Ellsworth  n.  Morse,  deceased,  recovered  judgment 
against  the  Chicago,  Rock  Island  &  Pacific  Railway  Com- 
pany in  an  action  brought  under  the  provisions  of  chap- 
ter 21,  Compiled  Statutes  1897.  The  first  section  of  the 
act  is  as  follows:  "That  whenever  the  death  of  a  person 
shall  be  caused  by  the  wrongful  act,  neglect,  or  default, 
and  the  act,  neglect,  or  default  is  such  as  would,  if  death 
had  not  ensued,  have  entitled  the  party  injured  to  main- 
tain an  action  and  recover  damages,  in  respect  thereof, 
then,  and  in  every  such  case,  the  person  who,  or  company 
or  corporation  w'hich  would  have  been  liable  if  death  had 
not  ensued,  shall  be  liable  to  .an  action  for  damages,  not- 
withstanding the  death  of  the  person  injured,  and  al- 
though the  death  shall  have  been  caused  under  such  cir- 
cumstances as  amount  in  law  to  felony."  The  petition 
alleges  the  representative  character  of  the  plaintiff;  that 
Morse  was  instantly  killed  by  the  derailment  of  defend- 
ant's train,  upon  which  he  was  being  transported  as  a 
passenger  between  Fairbury  and  Lincoln,  in  this  state; 
that  the  deceased  was  at  the  time  of  the  accident  earning 
an  annual  salary  of  f  1,800;  and  that  he  left  surviving 
him,  as  next  of  kin^  his  mother,  brothers,  and  sister,^  who, 
have  sustained  damages  to  the  amount  of  f 5,000, 
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At  the  threshold  of  the  ease  eounsel  for  plaintiflf  chal- 
lenp:e  our  riji^ht  to  eonsider  and  deeide  some  of  the  ques- 
tions raised  by  the  defendant,  on  the  ground  that  there 
is  in  the  reeord  no  authentic  evidence  that  the  motion 
for  a  new  trial  ^vas  ever  ruled  on  or  brought  to  tlie  notice 
of  the  district  court  in  any  way.    Turning  to  the  clerk's 
(•(Ttificate  we  find  that  this  objection  is  entirely  valid  and 
must,  under  the  authorities  cited,  be  sustained.     {Ifake  r. 
IVoo/wc/-,  55  Neb.  471;    Romlfcnf  r.  Fokhn^  47  Neb.   198; 
IhnVnujim  r.  liadvrs,  47  Neb.  204.)     It  is  not   certified, 
either  in  general  or  in  specific  terms,  that  there  is  in  the 
transcript  brought  here  any  order  of  the  court  upon  the 
motion.    We  are,  therefore,  precluded  from  reviewing  the 
alleged  errors  occurring  at  the  trial.    The  sufficiency  of 
the  petition  to  support  the  judgment  is  the  only  question 
proi)erly  before  us  for  decision.     This  pleading  is  vigor- 
ously assailed  on  various  grounds.    Counsel  first  contend 
that  it  is  defective  because  it  contains  no  direct  averment 
that  the  death  of  Morse  was  the  result  of  anv  wrongful 
act  or  omission  of  the  railroad  company.    To  this  propo- 
sition we  cannot  assent.    It  is  unnecessary  to  allege  what 
the  law  presumes.     (Bliss,  Code   Pleading  sec.    175;    1 
Boone,  Code  Pleading  sec.  11.)    In  Bishop  v.  Middlcton,  43 
Neb.  10,  it  was  held  that  a  pleading  which  alleges  facts 
from  which  the  law  presumes  another  fact,  sufficiently 
l>leads  that  other  fa(*t.     To  the  same  effect  is  Emjlc   r. 
Ch'mtijo,  M,  &  aS\  I\  If.  Co.,  77  la.  Gfil.     An  admission  of 
the  facts  stated  in  the  petition  would  be,  of  course,  an 
admission  of  the  fact  sui)plied  by  implication   of    law. 
In  this  state  the  presumption  is  that  one  who  has  been 
injured  while  being  transported  as  a  passenger  by  a  com- 
mon carrier  was  injured  in  consequence  of  the  carrier's 
neglig(»nce.    {Spell man  i\  Lincoln  Jtftpid  Transit  Co,.  3<>  Neb. 
890;   Lincoln  Street  If.  Co.  r.  McClcVan,  54  Neb.  672,   74 
N.  W.  Rep.  1074.)    Construed  in  the  light  of  these  decis- 
ions, the  petition  plainly  shows  that  defendant's  culpa- 
ble conduct  was  responsible  for  the  accident  in    which 
^Morse  lost  his  life. 
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It  is  next  insisted  that  the  action  cannot  be  maintained 
because  the  statute  imposing  a  liability  on  railroad  com- 
panies, in  the  absence  of  aegligence,  is  unconstitutional 
and  void.     As  we  have  already  shown,  the  petition,  by 
legal  implication,  charges  the  defendant  with  negligence, 
and  therefore  states  a  cause  of  action  entirely  independ- 
ent of  the  statute.    But  we  do  not  rest  our  decision  upon 
that  ground  alone.    The  third  section  of  the  act  of  June 
22,  1867,  is  as  follows:    "Every  railroad  company,  as 
aforesaid,  shall  be  liable  for  all  damages  inflicted  upon 
the  person  of  passengers  while  being  transported  over 
its  road,  except  in  cases  where  the  injury  done  arises 
from  the  criminal  negligence  of  the  person  injured,  or 
where  the  injury  complained  of  shall  be  the  violation  of 
some  express  rule  or  regulation  of  said  road  actually 
brought  to  his  or  her  notices"    ((.'ompiled  Statutes  1897, 
ch.  72,  art.  1,  sec.  3.)    The  validity  of  this  law  has  been 
assumed  in  many  cases  decided  by  this  court.    {Chollvtte 
i\  Omaha  &  R.  V.  li.  Vo.y  26  Neb.  159;   Omaha  d  R.  F.  R. 
Co.  r.  Cholhttc,  33  Neb.  143;  Missouri  J\  /^.  Co.  v.  liaier,  37 
Neb.  235;  Vhivago,  B.  &  Q.  R.  Co.  v.  lAUidancr,  39  Neb.  803; 
St.  Joseph  d  a.  I.  R.  Co.  v.  Hedge,  44  Neb.  448;  Chicago,  B. 
d  Q.  R.  Co.  V.  Hague,  48  Neb.  97;  Chieago.  B.  d  Q.  R.  Co.  v. 
Hyatt,  48  Neb.  161;  Fremont,  E.  d  M.  V.  R.  Co.  v.  French,  48 
Neb.  638.)    In  Union  P.  R.  Co.  v.  Porter,  38  Neb.  226,  the 
section  quoted  was  assailed  on  the  gi'ound  that  it  violated 
the  constitution;   but  the  court  expressly  held  that  its 
enactment  was  not  an  unwarranted  exertion  of  legis- 
lative power.     Tlie  point  was  again  raised  in  Omaha  d 
H.  Y.  R.  Co.  V.  Chollette,  41  Neb.  578,  and  the  constitu- 
tionality   of    the    act    was    again    distinctly    aflirmed. 
Wheth€*r  these  decisions  are  altogether  sound  in  princi- 
ple, we  will  not  now  stop  to  inquire.    They  silence  oppo- 
sition by  their  mere  numerical  strength;    and  without 
acknowledging  a  servile  submission  to  precedent,  we  feel 
bound  to  accept  them  as  conclusive  evidence  of  what  the 
law  is. 

It  is  further  contended  that  the  petition  does  not  show 
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any  liability  on  the  part  of  the  defendant,  because  tk 
statute  above  set  out  was  intended  to  apply  only  to  cases 
where  the  party  injured  survives  the  injury  and  suts  in 
his  own  behalf  for  indemnity.     This  contention  cannot 
be  sustaincHl.    It  was  decided  in  Omaha  d  R.  V,  R,  Co.  r. 
ChollcttCy  supra,  that  a  husband  might,  under  this  statute, 
sue  for  and  recover  consequential  damages  which  lie  had 
sulTered  in  const»quence  of  an  injury  inflicted  upon  bis 
wife.    And  in  Chirago,  B.  dc  Q.  K.  Co.  v.  Ilagnej  supra,  it 
was  held  that  an  administratcu'  was  entitled  to  maintaiu 
an  action  for  the  benefit  of  the  widow  and  next  of  kiu  of 
his  intestate  who  was  killed  while  being  carried  as  a  pas- 
senger on  a  railroad  train.    By  the  act  of  1867,  one  who 
has  b(H^n  injured  while  being  transported  as  a  passenger 
on  a  railroad  train  is  entitled  to  recover  damages  froui  the 
carrier,  unU^f^s  the  injury  was  the  result  of  his  own  grosi^ 
negligence,  or  the  violatiim  of  some  express  rule  or  rejin- 
lation  of  the  company  of  which  he  was  cognizant.    The 
legislature  by  this  act  defined  the  duty  of  railroad  corpo- 
rations to  their  passengers  and  created  a  new  rijrht  of 
action.    The  act  of  1873  (Compiled  Statutc^s  1897,  eh.  21). 
commonh'  known  as  "Lord  Campbell's  Act,"  also  created 
a  new  right  of  action.    It  gives  to  the  legal  representative 
of  a  person  who  has  died  in  conseciuence  of  an  injury  sus 
tained  through  the  wrongful  act,  neglect,  or  default  of 
another  a  right  of  action  in  all  cases  where  the  injuretl 
party  might  have  sued  had  he  survived  the  injury.    Ob 
viously  the  decisive  test  of  the  right  of  an  executor  or  ad 
ministrator  to  sue  under  the  provisions  of  chapter  21  is 
this:  Would  the  deceased  be  entitled  to  sue  with  n^pect 
to  the  injury  if  he  had  not  died  in  consequc^nce  of  it? 
There  is  nothing  whatever  to  indicate  an  intention  on  the 
part  of  the  legislatui*e  to  except  from  the  operation  of  the 
act  of  1873  cases  arising  under  the  act  of  1867,  and  we  are, 
therc^fore,  not  warranted  in  limiting  by  construction  the 
ordinary  import  of  the  language  employed  in  the  later 
act.    Discussing  a  question  similar  to  the  one  here  under 
consideration  Marshall,  J.,  in  Ean  v.  Chicago^  M.  d  S.  P- 
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//.  Co.y  &5  Wis.  69,  said:  ^'There  is  nothing,  either  in  the 
terms  or  the  spirit  of  the  act,  from  which  the  court  can 
say  Wie  legislative  idea  Avas  to  confine  its  effect  to  rights 
of  action  in  favor  of  injured  persons,  as  the  law  existed 
on  the  subject  at  the  time  section  4255  was  passed.  On 
the  contrary,  it  is  too  plain  to  be  open  to  serious  dis- 
cussion that  the  legislative  intent  was  to  give  a  right  of 
action  to  the  pei'sonal  representatives  of  a  deceased  per- 
son in  all  cases  where  such  person  would  be  entitled  to 
recover  damages  for  his  injury  if  death  had  not  ensued/' 
The  final  ground  upon  which  defendant  assails  the  pe- 
tition is  that  the  persons  for  whose  benefit  the  action  was 
instituted  do  not  appear  to  have  suffered  any  pecuniary 
injury  by  the  death  of  Ellsworth  H.  Morse.  We  think 
this  objection  is  valid  and  that  it  must  be  sustained.  In 
R^gan  v.  Chicago,  M,  d  8,  P.  R.  Co.,  51  Wis.  599,  which  was 
an  action  to  recover  for  wrongfully  causing  the  death  of 
plaintiff's  intestate,  a  general  allegation  of  damages  was 
held  to  be  insufficient.  In  Missouri  P.  R.  Co.  v.  Baler,  37 
Neb.  235,  the  holding  in  the  Wisconsin  case  was  approved 
by  the  author  of  the  opinion,  although  the  precise  point 
was  not  before  the  court  for  decision.  In  Kvarney  Electric 
Co.  V.  Laughlin,  45  Neb.  390,  the  petition  alleged  that  the 
deceased  left  surviving  him  a  widow  and  several  minor 
children  who  were  dependent  upon  him  for  support.  It 
was  held  that  a  general  averment  of  damages  was  suf- 
ficient; but  in  the  course  of  the  opinion  it  was  said:  "It 
is  not  doubted  that  the  petition  based  on  this  statute 
must  aver  facts  showing  that  the  person  for  whose  ben- 
efit the  action  was  brought  have,  by  reason  of  the  death 
of  the  intestate,  sustaintnl  pecuniary  loss,  injury,  and 
damages."  In  Orgall  v.  Chicago,  B.  &  Q.  R.  Co.,  46  Neb.  4, 
tlie  petition  alleged  that  the  deceased  was  a  single  woman 
and  the  daughter  of  the  plaintiff.  The  court  expressly 
decided,  citing  Hurst  v.  Detroit  City  R.  Co,,  84  Mich.  539, 
and  two  English  cases,*  that  a  cause  of  action  for  even 

~~*FrankUn  v.  South  E.  R,  Co,,  3  Hurl.  &  N.  213;  Duckworth  v.  Johnson,  4 
Hurl.  &  N.  653, 
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nominal  damages  was  not  stated.    In  the  City  of  Friend 
r.  BurJcUjhy  53  Neb.  674,  the  petition  disclosed  that  th'? 
deeeastnl  left  surviving  him  a  widow  and  six  children, 
and  that  at  the  time  he  was  injured  he  was  enj^aged  in 
a  lucrative  business.    The  averment  was  held  sufficient  to 
show  a  pecuniary  injury  to  the  persons  for  whose  benefit 
the  case  was  prosecuted;  but  Ragan,  C,  after  citing  the 
earlier  cases  in  this  court,  said:  **The  rule  d^ducible  from 
these  cases,  as  well  as  from  the  weight  of  eases  else^ivhere, 
is  that  the  petition  must  show  facts  from  which  a  pecu- 
niary loss  is  inferable."    In  Omaha  d  R.  V.  R.  Co.  i\  CroiCy 
54  Neb.  747,  74  N.  W.  Rep.  1066,  it  was  held,  following 
the  liurU'Ujh  Case,  that  where  the  petition  disclosed  that 
the  deceased  left  a  widow  or  other  relatives  whose  sup- 
port devolvetl  ui)on  him  as  a  legal  duty,  it  would  be  pre- 
sumed that  pecuniary  loss  resulted  from  his  death.     In 
Chwaf/o,  B.  d'  Q,  R,  Co,  v.  Van  Buskirk\  58  Neb.  252,  78 
N.  W.  Rep.  514,  it  was  held  that  a  petition  alleging  that 
the  deceased  left  as  his  heirs  and  next  of  kin  a  father, 
mother,  brotlier,  and  sister  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action.    The  question  was  again 
pres(»nted  in  Ch'mnjo,  B.  d  Q.  R.  Co,  r.  Boudy  58  Neb.  385, 
78  N.  W.  Rep.  710.)  The  averuu^nts  of  the  petition  relative 
to  damap^es  were  practically  the  same  as  in  the  Tan  BffJi- 
I'irk  Case,    In  an  opinion  hohling  the  pleading  defective 
in  substance  the  present  chief  justice,  after  referring  to 
the  earlier  cases,  said:  "A  re-examination  of  the  matter 
has  produced  no  change  in  our  views  on  the  subject  of 
the  sufficiency  of  the  statement  which  was  attacked/' 
These  decisions  and  dicta  must  be  i^egarded  as  settling 
tlie  rule  of  pleading  in  this  state.     Whether  upon  this 
question  we  are  in  line  with  the  current  of  authority  in 
other  jurisdictions  is  not  important.     The  rule  w^e  have 
adopted  is  not  contrary  to  sound  principle.    It  is  reasona 
ble  and  just,  and  after  mature  deliberation  we  have  con- 
cluded to  adhere  to  it.    The  judgment  of  the  district  court 
is  reversed  and  the  cause  remandefl  for  further  procefMl- 
ings. 

Reversed  and  uemanbed. 
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NORVAL,  J. 

Upon  principle  I  am  persuaded  that  while  some  of  the 
averments  of  the  petition  might  have  been  sueessfully 
assailed  by  a  motion  to  make  more  definite  and  specific,  it 
sufficiently  appears  from  the  facts  pleaded,  and  the  in- 
ferences properly  to  be  drawn  therefrom,  that  by  the 
death  of  Morse  his  next  of  kin  sustained  a  pecuniary 
loss,  and  that  a  cause  of  action  is  stated.  I  concede  that 
Chivagoy  B,  &  Q.  R.  Co.  v.  Van  liuskirk,  58  Neb.  252,  and 
Chmigo,  B,  d  Q.  li,  Co.  v.  Bond,  58  Neb.  385,  cited  in  the 
foregoing  opinion,  fully  sustain  the  proposition  that  the 
petition  filed  in  the  cause  in  the  court  below  does  not 
state  sufficient  facts  to  constitute  a  cause  of  action.  The 
writer  dissented  from  the  denying  of  motions  for  rehear- 
ing in  those  cases,  believing  the  decisions  unsound  and 
against  the  great  weight  of  the  authorities  in  this  coun- 
try; but  the  opinions  in  those  cases  having  become  the 
settled  law  of  this  state  I  am  constrained,  although  re- 
luctantly, to  agree  to  the  entry  of  a  judgment  of  reversal 
herein. 


Hexry  &  Coatsworth  Company,  ArPELi.EE,  v.  Alexis    |2^ 
Halter,  Impleaded  with  (-harles  W.  Hare  ep 
AL.,  appellees,  and  Eaton  &  Prlnce  Company  et 

AL.,  appellants. 

Filed  June  8, 1899.    No.  8897. 

1.  Judgments:    Assignment  to  Defendant:    Payment.    One  cannot, 

except  under  special  circumstances,  become  the  assignee  of  a 
judgment  against  himself.  The  rule  is  that  when  payment  has 
been  made  by  one  who  is  primarily  liable,  it  operates  as  an  ab- 
solute satisfaction,  even  though  an  assignment  be  made  to  a 
third  person  with  the  intention  of  keeping  the  judgment  alive, 

2.  :    Assignment  by  Attorney.     An  attorney  cannot,  without 

actual  authority  from  his  client,  cell  and  assign  his  client's 
judgment. 
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3.  :    Payment:    Revivor,    A  judgment  which  has  been  paid  and 

exting-uished  by  the  owner  of  land  upon  which  it  was  a  lien  can- 
not be  afterwards  revived  for  the  purpose  of  cutting  out  other 
liens. 

4.  Exchange  of  Securities.     A  contract  providing  for  a  conditional 

exchange  of  securities  is  valid,  and  will  be  enforced  according  to 
the  mutual  intention  of  the  parties  thereto. 

5.  Principal  and  Agent:    Ratification.     An  agent  cannot  bind  his 

principal  beyond  the  limits  of  his  actual  or  apparent  authority; 
and  the  declared  willingness  of  a  principal  to  ratify  a  conditional 
contract  will  not  operate  as  a  ratification  of  an  unconditional 
contract  of  which  he  is  ignorant. 

6.  Election  of  Remedies:   Action  on  Contract.    The  doctrine  of  elec- 

tion between  inconsistent  remedies  has  no  application  to  a  case 
where  a  party  declares  upon  an  express  contract  and  demands 
whatever  relief  he  may  be  entitled  to  thereunder. 

7.  Mechanics*  Liens:    Mortgages:    I*riorities.    The  lien  of  an  ordi- 

nary mortgsige  is  not  subordinate  to  mechanics'  liens,  merely 
because  the  money  which  it  was  given  to  secure  was  loaned  for 
the  jiurpose  of  improving  the  mortgaged  premises,  and  under 
an  express  contract  that  it  should  be  so  used. 

8.  :    Conflicting  Evidence:    Review.     A   finding   of  the  trial 

court  upon  conflicting  evidence  as  to  the  amount  due  upon  a 
mechanic's  lien  will  not  be  disturbed  unless  clearly  wrong. 

9.  :  C-LAIM  OF  Architect.  An  architect  is  entitled  to  a  me- 
chanic's lien  upon  a  building  which  has  been  constructed  in  ac- 
cordance with  plans  prepared  by  him  under  contract  with  the 
owner. 

10.  :    Separate  Contracts:    Time  to  File  Claim.    Where  labor 

or  material  has  been  furnished  by  a  party  under  distinct  eon- 
tnicts,  the  claim  for  a  mechanic's  lien  under  each  contract  must 
be  filed  within  the  time  limited  by  the  statute  for  that  purpose. 

Api»eal  from  the  district  court  of  Lancaster  county. 
Heard  below  before  Holmes,  J.     Revenged. 

The  opinion  contains  a  statement  of  the  case. 

Strn-arf  d  Munger  and  Charles  A.  Rohbiih%  for  Eaton  & 
Prince  Company  and  others,  appellants: 

The  sale  under  the  Tiernan  judji^ment  was  void,  beoanne 
the  judgment  had  been  paid  in  full  by  the  debtor.  (6Vi(iic 
r.  Clark]  6  Vt.  507;  Pope  v,  Benster,  42  Neb.  305.) 
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The  execution  sale  was  void  because  it  was  made  at 
the  instance  of  an  intermeddler,  without  knowledge  of 
any  person  interested  in  the  judgment.  {Taylor  v.  Rohin- 
son,  14  Cal.  396;  MrCrackni  i\  l^an  Francim),  16  Cal.  591; 
Cook  V,  TnlUs,  18  Wall.  [U.  S.]  332;  Wood  v.  McCain,  7 
Ala.  800.) 

The  execution  sale  was  void  because  of  a  conspiracy 
which  prevented  bidding.  {Goble  v.  O^Connor,  43  Neb.  49; 
Jhnfs  Estate,  159  Pa.  St.  381.) 

The  execution  sale  w^as  void  because  the  sheriff  ac- 
cepted securities  for  the  purchase  price  instead  of  money. 
{Hooper  r.  Castetter,  45  Neb.  67.) 

Defendants  Boggs,  the  Clark  &  Leonard  Investment 
Company,  PTare,  and  Tyler  were  parties  to  the  fraudu- 
lent sale  under  the  Tiernan  judgment,  accepted  interests 
and  securities  under  that  sale  in  place  of  the  inter- 
ests and  securities  they  previously  held,  and  have  lost 
by  their  fraud  all  right  to  claim  under  those  original 
securities  as  against  appellants.  {Perean  v.  Frederick, 
17  Neb.  117;  Merriam  v.  Calhoun,  15  Neb.  569;  Home 
Fire  Ins,  Co.  v.  Kennedy,  47  Neb.  138;  Riehmond  v.  Mor- 
ford,  4  Wash.  337;  f^tanley  v,  ^yhite,  160  111.  605;  f^tevenson 
r.  Crapnell.  114  111.  19;  Worrall  v,  Afnnn,  5  N.  Y.  229; 
Miller  v.  Fleteher,  27  C.ratt.  [Va.]  403;  Rijan  v.  Cooke,  68 
111.  App.  592;  .1/0.^.9  r.  Riddle,  5  Cranch  [U.  S.]  351;  United 
l^tates  Sehool-Fnrnitnre  Co.  v,  Sehool  Distriet,  56  Neb.  645; 
Johnston  v.  Milwaukee  &  Wyoming  Fnrestment  Co.,  49  Neb. 
68;  Hughes  v.  Insurance  Co.  of  ^orth  America ^  40  Neb.  627; 
Esterly  Harvesting  Machine  Co.  v.  Frolky,  34  Neb.  110;  Mor- 
row  V.  JoneSy  41  Neb.  867;  Farmers  &  Merchants  Bank  of 
Elk  Creek  v.  Farmers  &  Merchants  Nat.  Bank,  49  Neb.  379; 
Hay's  Estate,  159  Pa.  St.  381.) 

Independent  of  their  fraud,  defendants  Clark  &  Leon- 
ard Investment  Company,  Hare,  and  Tyler  have  elected 
to  claim  under  the  Clark  mortgage,  rather  than  under  the 
Halter  mortgage,  and  are  bound  by  that  election.  (First 
Nat.  Bank  of  Chadron  r.  McKinney,  47  Neb.  149;  Sanger  v. 
Wood,  3  Johns.  Ch.  [N.  Y.]  416;   National  Bank  of  lilin-is 
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r.  Firxt  \at.  Itafik  of  KmporUt,  57  Kan.  115;  Terr  if  r.  Mivi- 
f/rr.  121  N.  Y.  IQl;  .Loir  nhstr  in  v.  dlass,  48  La.  A  dr.  1422; 
Barh  V.  Tmh,  12«  N.  Y.  53;  linnnit  r.  Dow.  GO  Fed.  Kep. 
185;  Johnson  r.  Missouri  I\  /?.  Co.,  52  ^Fo.  App.  407;  A'oWi 
r.  iSVro////,  22  O.  L.  J.  [V.  S.  (\  P.]  338;  Mcrrhnitfs  Haid-  r. 
Thomas,  i\\)  T(*x.  237;  Cowpton  r.  /?a/r//,  (;2  (\inn.  25;  /?r//7<// 
r.  Ilnrrti,  135  Jfass.  172;  Di/rlnmn  r.  Srratsfniy  39  Minn. 
132;  (/rv7>f7-  r.  Litthfirhl  23  X.  Y,  Supp.  8«9;  Fo;r/fr  r. 
Boirvvji  i<nvin<jH  Uanl\  113  N.  Y.  450;  liiiiUlin<j  it  L^nit 
Ass'n  of  Dal'ota  r.  Camvron,  4S  Neb.  121;  Yronrms  r.  Bell 
151  N.  Y.  280;  i^iromj  r.  Stiony.  102  X.  Y.  «9;  PoJh^rk  r. 
Smith,  49  Xeb.  8()4;  Anirriran  Bnilding  ct  Lwi/*  .l.^f'«  r. 
RainhoU.  48  Neb.  434;  7V////>/f  Art/.  7^///A'  r.  llVz/virr,  31  S. 
W.  I{ep.  [Tex.]  239;  Kingman  r.  SUjihlard  85  T^hI.  Rep. 
740;  CrBrtfan  r.  f//riii*,  91  Tenn.  100;  Whitv  r.  IWiifr,  107 
Ala.  417;  Molinv  Phnr  Co.  r.  Roihfcrs,  53  Kan.  743;  Pen 
senneau  r.  Penscnnean,  22  Mo.  27;  Lamon  r.  McKeu  7 
Maokey  [D.  C]  440;  Tn^iiWr  r.  /)o/.v,  10  O.  St.  118;  Nr/f'i-r,r 
r.  Homan,  50  Neb.  ($01;  Chiea(fo  Lumber  Co,  r.  Anderson.  51 
Neb.  159;   «oft/*  aSV/.s/i  c6  /)oor  To.  r.  Case,  42  Neb.  281.) 

The  orip^inal  Halter  mortgage  ia  subject  to  the  meolian- 
ics'  liens  of  these  appellants,  because  the  niort<^at:iH*s 
were  j<iint  promoters  with  ITalter  of  the  buildin«2:  enter- 
prise, and  were  in  privity  with  him  in  the  makinji:  of  tlie 
contracts  with  these  appellants.  {Millsap  r.  Ball,  -30  Neb. 
728;  Sheehf/  r.  P'ulton,  38  Neb.  091;  Bolmes  r.  Ihtfehins, 
38  y:oh,  001;  IloafjJand  i\  Loire,  39  Neb.  397;  Chappefl  r. 
Smith,  40  Neb.  579;  Rogers  v.  Central  Loan  d  Trust  f  Vi.,  49 
Neb.  677;  Patriek  Land  Co,  r.  Ijarenirorth,  42  Neb.  715; 
Cummings  r.  Emsliey  49  Neb.  485;  KUpatriek  r.  Kansas  Cit^ 
if:  B.  R,  Co,,  38  Neb.  020.) 

It  is  not  essential  that  the  original  Halter  mortjyiige 
should  have  been  surrendered  or  released  by  the  holders. 
Mere  payment  by  money,  or  property,  or  exchange  of 
securities,  destroys  the  lien  of  a  mortgage  without  a 
formal  act.  {Teaff  r.  Ross,  1  O.  St.  409;  Ileadlock  r.  BuU- 
fineh,  31  Me.  246;  Hodgman  r.  Uiteheoek,  15  Vt.  374;  Tmn 
County  V,  Foster,  49  la.  676;  Joyner  v.  Stancillj  12  S.  E. 
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IJop.  [N.  Car.]  912;  Juifrmi  r.  CrauCy  50  Wis.  349;  McChai 
i\  Mliviloilc,  7  Barb.  [N.  Y.]  22.) 

As  bearing  on  the  law  justifying  a  finding  tluit  Fulls 
was  entitled  to  a  lien,  see:  i^iaie  t^aali  &  Door  Mfg.  Co.  r. 
^fminanj,  47  N.  W.  Rep.  [Minn.]  796;  t^prccht  t\  Stevciu^y 
46  Neb.  874;  JcffersonviUe  r.  Kitery  37  N.  E.  Rep.  [Ind.j 
652. 

References  to  sustain  the  claims  of  the  architects  for  a 
lien:  Albright  v.  ^^mitli,  51  N.  W.  Rep.  [S.  Dak.]  590;  Miller 
t\  Batchehkr,  117  Mass.  179. 

John  8.  Kirkpatrick,  for  Forburger,  Speidell  &  Co.,  ap- 
pellants. 
Reference:  Pleasants  i\  Blodgett,  39  Neb.  741. 

Ge(yrge  E.  11  timer,  Davis  rf  Hihnn\  John  P.  Maitle.  Thomas 
Darnall,  John  li.  Cunningham,  Lamhertson  &  Hall,  and  E.  II, 
Wooley,  for  other  appellants. 

^.  L.  Geisthardty  for  Charles  W.  Hare  and  John  J.  Tyler, 
appellees: 

The  execution  sale  under  the  Tiernan  judgment  was 
valid  and  binding  on  appellants.  {Harheck  v,  Vanderhilt, 
20  N.  Y.  395;  Anglo-Amvriean  Land  &  Mortgage  Co.  r.  Rush, 
50  N.  W.  Rep.  [la.]  1063;  Roberts  r.  Rrnee,  15  S.  W.  Rep. 
[Ky.]  872;  Ceburre  v.  Pearson,  50  N.  Y.  Supp.  112;  Smith 
V.  Foxirortlni,  39  Neb.  214;  Guliek  i\  ^VeblK  41  Neb.  706; 
Hopkins  r.  Ensign,  25  N.  E.  Rep.  [N.  Y.]  306;  Sevhj  r. 
M<<'hm\  1  Atl.  Rep.  [Pa.]  719;  Eitvhie  w  Jndd,  27  N.  E. 
Kep.  [111.]  682;  Barling  v,  Petri's,  25  N.  E.  Rep.  [TIL]  7(55; 
Munson  r.  Magee,  47  N.  Y.  Supp.  942;  Marie  v.  Garrison,  83 
N.  Y.  14;  De  Jarnette  v,  Verner,  19  Pac.  Rep.  [Kan.]  666; 
Butler  r.  Fitzgerald,  43  Neb.  192.) 

A  judgment  is  a  general  lien  and  does  not  merge  when 
the  judgment  creditor  acquires  title  to  the  land.  (Matless 
r.  Sundin,  62  N.  W.  Rep.  [la.]  662;  Caleg  v.  Morgan,  16 
N.  E.  Rep.  [Ind.]  790;  Seaman  r.  Ha,r,  24  Pac.  Rep.  [Colo.] 
461;  Shot  well  v.  Murray,  1  Johns.  Ch.  [N.  Y.]  512;  Moore 
48 
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r.  Swjnd  (>2  N.  W.  Rep.  [Wis.]  426;  Vaughn  v.  Comet  Cm- 
soliiluhd  Mininff  Co.,  39  Pac.  Hep,  [Colo.]  422;  Hellmt, 
/7o//(/,  52  Pac.  Kop.  [Colo.]  674;  Rohinson  Ban!:  r.  Miller, 
38  N.  E.  Kep.  [III.]  1078;  Boos  r.  ^fo^Jan,  30  N.  E.  Rep. 
[lud.]  140;  Hanlou  v.  Poherty,  9  N.  E.  Kep.  [Ind.]  782; 
Huttoji  V,  Sutton,  1  S.  E,  Kep.  [S.  Car.]  19.) 

Tyler  and  Ilaro  were  not  parties  to  the  agreement  re 
lating  to  the  Tieman  sale,  nor  did  they  by  their  subse- 
quent aets  become  sneh;  and  neither  by  any  fraud  of 
their  own  nor  upon  the  doctrine  of  election  have  they 
lost  their  right  to  be  restored  to  their  lien  under  the 
Halter  mortgage,  if  upon  any  ground  the  Tiernan  sale 
should  be  held  void.  (Ci7//  7^^//^  r.  Kadlkc.  54  N.  W.  Rep. 
[la,]  435;  II run/  d  Coatsuorth  Co,  r.  FisherdirJc,  37  Xeb. 
207;  Tai/lor  r,  Pumphrn/,  32  H.  W.  Kep.  [Tex.]  225;  Flo^ 
r.  Patterson,  72  Tex.  207;  Compion  r.  A  shin/,  28  S.  W.  Rep. 
[Tex.]  224;  Han-is  v.  Warlirk,  42  S.  W.  Kep.  [Tex.]  35G.) 

It  is  the  settled  law  of  this  state  that  a  mortgagee 
under  circumstances  like  those  existing  here  is  not  a 
promoter  of  the  building  enterprise,  and  does  not  subject 
his  security  to  mei-hanics'  liens  for  work  or  materials 
which  began  to  be  furnished  after  the  execution  of  the 
mortgage.  (Hrnn/  d-  Coatsworth  Co.  v.  Fishcrdick,  37  Xeb. 
207;  Holmes  v.  Hutrhins,  38  Neb.  601;  Hoatjlaud  v.  Lo/re,39 
Neb.  397;  Chappell  r.  Smith,  40  Neb.  579;  Patrick  Land 
Co,  r.  Lea rrn worth,  42  Neb.  715;  Rogers  v.  Central  Loani 
Trust  Co.,  4^  y eh.  677.) 

The  several  it(»ms  enumerated  in  the  mechanic's  lien 
claim  were  furnished  not  under  a  single  contract,  but 
under  separate  and  distinct  contracts,  and  the  court  will 
not  merge  them  into  one,  merely  to  donate  to  a  party 
the  benefit  of  a  lien  when  he  failed  to  exercise  the  neces- 
sary precautions  and  comply  with  the  statutory  require- 
ments for  securing  one.  {Central  TA)an  d  TruM  Co.  v.  O'Snl 
livan,  44  Neb.  834;  Hansen  v,  Kinne/j,  46  Neb.  207;  Ham 
&  Coatsuorth  Co.  v.  Fisherdieky  37  Neb.  207;  Buchanan  r. 
Seldni,  43  Neb.  559.) 

The  evidence  does  not  warrant  the  court  in  allowing 
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anything  for  making  plans,  specifications,  and  details, 
because  the  value  of  the  claimants'  services  under  that 
item  is  not  shown.  {Mitchell  v.  Packard^  47  N.  E.  Rep. 
[Mass.]  113.) 

An  architect  is  not  entitled  to  a  mechanic's  lien  for 
making  plans,  specifications,  details,  and  perspectives, 
unless  these  in  some  way  are  combined  with  superintend- 
ence or  other  actual  labor  furnished  to  the  building. 
(Fisl-e  V.  l^chool  District,  58  Neb.  163;  Mitchel  v.  Packard, 
47  N.  E.  Rep.  [Mass.]  113;  Rinn  v.  Electric  Poicer  Co.,  38 
N.  Y.  Supp.  345;  Foster  v.  Ticrncy,  59  N.  W.  Rep.  [la.] 
56.) 

The  affidavit  to  a  mechanic's  lien  must  be  properly  au- 
thenticated. {Byrd  v.  Cochran,  39  Neb.  109;  Pitts  v,  Seavey, 
55  N.  W.  Rep.  [la.]  480;  Cohu<in  v.  Good  now,  29  N.  W. 
Rep.  [Minn.]  338;  Hill  v.  Alliance  Building  Co.,  60  N.  W. 
Rep.  [S.  Dak.]  752.) 

Billingsley  d  Greene,  John  L,  Doty,  Reese,  Gilkcson,  Corn- 
stock  &  Reese,  M,  L.  Easterday,  Lamh  &  Adam.%  Abbott,  Sri- 
leek  d  Ijane,  fit  evens  d  Cochran,  Fritz  Westermann,  and  Web- 
ster, Rose  d  Fisherdick,  for  other  appellees. 

SULLIVXN,  J. 

This  action,  which  was  brought  by  Henry  &  Coats- 
worth  Company  to  foreclose  a  mechanic's  lien,  resulted 
in  a  decree,  from  which  a  number  of  lien  claimants,  who 
were  parties  defendant,  have  appealed.  The  pleadings 
and  evidence  are  voluminous,  but  we  believe  the  follow- 
ing statement  of  facts  will  sufficiently  develop  the  main 
questions  presented  for  decision:  Alexis  Halter,  being 
the  owner  of  three  business  lots  in  the  city  of  Lincoln, 
decided  to  erect  thereon  a  five-story  building.  In  June, 
1892,  he  employed  Tyler  &  Son,  architects,  to  prepare 
plans,  and  in  the  following  October  commenced  the  work 
of  construction.  January  21,  1893,  he  borrowed  of  the 
Clark  &  Leonard  Investment  Company  |35,000  to  be  used 
in  carrying  the  structure  to  completion.    To  secure  this 
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loan  Ilaltor  and  Avife  executed  to  the  investment  com 
pany  a  coupon  bond  for  $35,000  and  a  firet  mortfrage  on 
the  property  in  question.    At  the  same  time  the  borrowi^r 
executed  to  the  hinder  a  commission  mortfi:aj?e  for  $1,500 
on  the  same  property.     Both  mortgages  were   immrdi- 
ately  recorded,  and  live  days  later,  on  January  26,  the 
$3r>,000  mortgage  was  sohl  and  assigned  to  the  appellee* 
Cliarh^s  W.  Hare,  who  aftei-wards  transferred  it  to  the 
appcdliH^  J(dm  J.  Tyler,  as  collateral  security  for  a  loan 
of  $:^2,000.    In  his  written  application  for  the  loan  Halter 
stated  that  the  money  was  to  be  used  in  completing  the 
building  then  in  course  of  construction,  but  there  was 
no  agrecMueut  reipiiriug  him  to  use  it  for  that  purpose. 
ITalt<»r  did,  however,  as  part  of  the  transaction,  execute 
a  bond  Avith  sureties  to  indemnify  the  mortgagee  and  its 
assigns  against  i>ossible  loss  resulting  from  the  filing  of 
the  mechanics'  liens.    This  obligation  also  provided  that 
the  investment  company,  or  its  successors  in  interest, 
might  pay  off  any  lien  against  the  property  when  filed 
and  establislied.    In  July,  lS9o,  a  portion  of  the  building 
was  ready  for  occupancy,  but  it  was  not  entirely  finisbcKl 
until  December  of  that  year.    The  appellants  and  others 
having  contributed  labor  or  materials  toward  the  con- 
struction of  the  building,  and  not  having  been  paid  there- 
for, filed  in  the  proper  oflice  their  claims  for  liens.     In 
August,   1893,   the  property  in   controversy,   commonly 
known  as  the  "Halter  Block,"  was  conveyed  by  Alex's 
Halter  and  wife  to  the  Lincoln  Business  Block  Company, 
a  corporation.     Some  of  the  stock  of  this  corpora ti<ui 
issued  to  Ilalter  was  by  liim  pledged  to  the  Oernian 
National  Bank  as  collateral  security  for  money  Joane*!. 
In  ilarch,  1894,  transcripts  of  two  judgments  in  favor  of 
the  Haward(»n  Furnace  Grate  Cimipany  and  against  the 
Lincoln  Business  Block  Company  were  file<l  in  the  office  of 
the  clerk  of  the  district  court  of  Lancaster  county.     Under 
executions  issued  on  these  judgments,  the  Halter  Rlock 
was  sold  on  ilay  1,  1894,  the  purchaser  being  Charles 
T.  Boggs,  who  was  acting  in  the  interest  of  the  Geraian 
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National  Bank,  of  wliicli  he  was  president.    The  sale  was 
confirmtHl  by  the  district  court  on  May  5.     In  October, 
1892,  Christopher  Tiernan  recovered  a  judgment  in  the 
district  court  of  Lancaster  county  against  Alexis  Ilalter 
for  the  sum  of  $385.40.    This  judgment  was  a  lien  on  the 
Halter  Block  and  was  prior  to  the  lien  of  the  mortgages 
to  the  Clark  &  Leonard  Investment  Company,  and  also 
prior  to  most  of  the  mechanics'  liens.    In  October,  1893, 
Alexis  Ilalter  sent  his  brother  Andrew  to  pay  the  Tiernan 
judgment.     lie  gave  him  for  the  purpose  $300  in  cash 
and  his  personal  check  for  the  balance.     This  balance 
Andrew  agrcH^d  to  adAance  as  an  accommodation.     He 
made  the  advancement  according  to  his  agreement  and 
paid  the  full  amount  due  on  the  judgment.     In^^tead, 
however,  of  liaving  it  canceled,  he  caused  it  to  be  as- 
signed to  Leo  Haben,  his  brother-in-law,   who  had  no 
knoAvledge  of  the  matter  and  no  interest  in  it.    The  check 
given  by  Alexis  to  Andrew  was  afterw^ards  paid,  but  the 
precise  time  of  payment  does  not  appear.    In  May,  1894, 
K.  J.  Greene,  assuming  to  act  as  attorney  for  Ilaben, 
made  a  formal  sale  and  assignment  of  the  judgment  to 
Boggs.    Of  this  transaction  Ilaben  was  entirely  ignorant. 
He  had  only  recently  learned  that  the  judgment  stood  in 
his  name  as  assignee.    He  claimed  no  interest  in  it,  and 
bad  conferred  upon  Greene  neither  actual  nor  apparent 
authority  to  sell  it.     It  seems,  however,  that  he  after- 
wards advanced  Andrew  Halter  some  money  on  the  judg- 
ment, and  that  in  September,  1894,  for  a  consideration  of 
$250,  he  ratified  in  writing  the  assignment  previously 
made  by  Greene  to  Boggs.     Under  an  execution  issued 
OD  the  Tiernan  judgment,  Boggs,  soon  after  obtaining  the 
assignment  from  Greene,  caused  the  Halter  Block  to  be 
sold  and  became  himself  the  purchaser.     The  purchase 
price  was  $35,000,  which,  according  to  the  return  of  the 
sheriff,  has  been  fully  paid  and  is  in  his  hands  for  dis- 
tribution.   On  June  23,  1894,  the  sale  was  confirmed  and 
a  deed  ordered.    The  following  day  Boggs  and  wife  con- 
veyed the  premises  to  Charles  C.  Clark^  who  soou  ^ftev 
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moi-ttiaji^cd  the  same  to  the  Clark  &  Leonard  Invtslm'^nt 
(\)iii[)aiiy  to  secure  his  coupon  bond  for  the  sum  of  |35,- 
000.    Clark  also  executed  a  mort}^a}::e  on  the  property  to 
W.  F.  Meyer  to  secure  the  sum  of  $18,777.50.    Tliis  mort- 
gage was  ai»parently  made  for  the  benefit  of  the  German 
National  Bank  and  the  First  National  Bank  of  Lincoln, 
and  repr(»sents  an  indebtedness  due  from  ILilter  to  those 
banks.     Clark  paid  nothing  for  the  property  and  was 
merely  acting  for  Boggs  in  making  the  mortgages,  the 
latter  not  wishing  to  appear  of  record  as  a  borrower. 
When  the  transactions  were  concluded  the  premises  were 
recouveyed  to  Boggs,  who  is  now  the  fee  owner  of  the 
same.     Before  the  sale  under  the  Tiernan  judgment  an 
arrangement  was  made  between  Boggs  and  J.  W.  Mc- 
Donald, representing  the  investment  company,  which  con- 
templated that  Boggs  should  buy  the  property,  pay  off 
the  liens  and  claims  of  the  investment  company,  and  ex^ 
cute  to  it  a  new  moi'tgage  for  f35,000,  to  take  the  place 
of  the  mortgage  held  by  Hare  and  Tyler.    Whether  the 
execution  of  this  plan  was  to  depend  upon  confirmation 
of  the  sale,  or  upon  the  acquisition  by  Boggs  of  a  good 
title  under  the  sale,  is  not  very  clear.     In  pursuance  of 
this  arrangement  Boggs  paid  the  investment  company 
on  July  26,  1894,  the  sum  of  f 5,500,  being  the  amount  of 
its  commission,  mortgage,  interest  coupons  paid  to  Hare 
and  T>ier,  and  some  other  matters.     He  also  caused 
Hiarles  C.  Clark  to  execute  the  ^^5,000  mortgage  above 
mentioned.    This  mortgage  has  never  been  delivered  to 
Hare  and  Tyler  personally,  and  they  have  neither  surren 
dered  the  Halter  mortgage  nor  released  it  of  record. 
Prior  to  November,  1894,  they  had  no  knowknlge  of  the 
arrangement  between  McDonald  and  Boggs  and  were 
not  aware  that  the  property  had  bei'ome  involved  in  liti- 
gation, or  that  there  had  been  any  change  of  ownership. 
Hare  and  Tyler  were  not  originally  parties  to  the  action, 
but  became  such  by  intervention  in  February,  1895.    The 
substance  of  their  amended  answer  is  that  they  delivered 
the  Halter  mortgage  to  the  Clark  &  LwBard  Investment 
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Company  to  be  exchanged  for  the  Clark  mortgage  in 
case  the  court  should  afSrm  the  validity  of  the  sale  under 
the  Tiernan  judgment  They  ask,  in  the  event  of  the  sale 
being  adjudged  void,  for  a  foreclosure  of  the  Halter  mort- 
gage. Boggs  filed  an  answer  asking  that  the  title  ac- 
quired by  him  under  the  Tiernan  judgment  be  quieted 
and  confirmed.  The  appellants  filed  pleadings,  alleging 
that  the  sale  to  Boggs  was  void;  that  the  Halter  mort- 
gage had  been  extinguished,  and  that  their  liens  were 
superior  to  the  lien  of  the  Clark  mortgage.  The  district 
court  found  and  decreed  that  James  P.  Walton  had  a 
first  lien  on  the  premises;  that  Tyler  &  Son  had  a  second 
lien;  that  the  sale  under  the  Tiernan  judgment  was  valid 
and  that  the  Clark  mortgage  was  a  third  lien  on  the  prop- 
erty; that  William  F.  Meyer  had  a  fourth  lien;  that  the 
liens  of  the  other  parties  to  the  action  had  been  divested 
from  the  land  by  the  execution  sale  and  had  attached  to 
the  proceeds  of  such  sale  in  the  hands  of  the  sheriff.  The 
decree  then  awards  a  first  lien  on  the  fund  in  the  hands 
of  the  sheriff  to  Forburger,  Speidell  &  Co.,  and  applies 
the  balance  on  the  Halter  mortgage. 

The  first  question  to  be  decided  is  the  validity  of  the 
execution  sale  to  Boggs  under  the  Tiernan  judgment. 
The  appellees,  Hare  and  Tyler,  contend  that  the  judg- 
ment was  not  extinguished  in  consequence  of  the  pay- 
ment made  by  Andrew  Halter  to  the  attorney  for  the 
judgment  creditor.  We  think  it  was.  Andrew  Halter 
was  acting  as  his  brother's  agent.  All  the  money  paid 
was  really  the  money  of  the  judgment  debtor.  It  had 
been  loaned  to  him  upon  his  personal  check  and  was 
shortly  after  repaid.  The  rule  is  that  when  payment  is 
made  by  one  who  is  primarily  liable,  it  operates  as  an 
absolute  satisfaction  although  an  assignment  is  made 
to  a  third  person  with  the  intention  of  keeping  it  alive: 
One  cannot,  except  under  special  circumstances,  become 
the  assignee  of  a  judgment  against  himself,  {^haiv  v. 
Clark,  6  Vt.  507;  Head  v.  Gervais,  Walker  [Miss.]  431; 
Montgomery  v.  Vickeri/,  110  Ind.  211;  Birke  v,  Abbott,  103 
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Ind.  1;  /^io//i  r.  Farmrrs  d  Mcchanirs  Xat.  Bunk^  74  N.  Y. 
228;   lloijmi  v.  Jinfunhh,  21  Ala.  56;   2  Poim*roy,   Equity 
Jurispnideiuo  sec.  797;  2  Fre<*man,  Judgmeuts  [4tli  etl.] 
ser.  4(>G.)     Had  Andrew  advanced  the  money    with  an 
understanding  that  lie  shouUl  take  an  assignment  as  so 
euiity,  th(Te  can  be  no  doubt  that  the  judgment  wouIJ 
have  eontinued  in  force  until  the  check  was  i>ai<I.     But 
then*  was  no  such  arrangcMuent,  and  if  then?  had  b*i'n. 
the  security  could  not  outlive  the  debt.    That  the  check 
given  by  Alexis  to  Andrew  was  paid  is  prtiven  conclu- 
sively.   Just  when  it  was  paid  does  not  appear,  but  the 
only  warrantable  inference  is  that  paj^nt^nt  was  mad" 
long  before  the  assignment  to  Roggs.     It  is  true  tint 
Andrew  told  Haben  that  he  had  an  interest  to  the  extent 
of  $200  in  the  judgment,  but  that  evidence  is  not  compe- 
tent to  establish  the  fact.    The  statement  was  a  mei-e  self- 
serving  declaration.    Resides,  it  appears  that  the  assign- 
ment to  Ilaben  Avas  for  the  benefit  of  Alexis,  and  not  for 
the  protection  of  AndrcAV.    We  quote  from  Andrew's  tes- 
timony: "(i.  What  Avas  the  object  of  taking  this  asKign- 
ment  to  !>fr.  Ilaben  at  the  time  you  paid  Pound  &  Burr? 
A.  Why  the*  judgment  was  satisfactorily  paid,  but  after 
talking  the  matter  over,  Afr.  Alexis  Halter  thought   it 
Avould  be  better  to  take  the  assignment  in  some  other 
I)eis(m's  name  so  if  any  trouble  would  arise  he  wouhl  be 
in  a  position  to  clear  the  matter."     A  circumstance  to 
whi<'h  McDonald  testified  also  indicates  that  the  as-ip^n- 
ment  was  made  in  the  interest  of  Alexis.    Whati^A'er  may 
have  bei^n  the  motive  for  the  assignment  to  Ilaben,  it  is 
l)eifectly  char  that  the  judgment  was  not  a  lien  on  the 
Halter  Block  at  the  time  of  the  execution  sale;  and  it  is 
equally  evident  that  Roggs  did  not  at  that  time  have  even 
the  apparent  oAvnership  of  the  judgment.     In  his  haste 
to  cut  out  the  mechanics'  liens  he  not  only  bought  a  life- 
less judgment,  but  bought  it  from  one  who  had  no  color 
of  authority  to  make  the  sale.     {Uend  v.  frfn'f/f.s,  .^upm: 
WiJfion  V.  WiKUcigh^  30  Me,  4J>G;    Weeks^  Attorneys  s<^c, 
239.) 
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Boggs  having  become  the  owner  of  the  property  by 
virtue  of  the  execution  sale  under  the  Ilawarden  judg- 
ment, the  liens  paid  off  by  him  were  intended  to  be,  and 
are  absolutely,  extinguished.     If  he  has  redeemed  the 
Halter  mortgage  with  the  Clark  mortgage,  then  the  lieu 
of  Hare  and  Tyler  is  subordinate  to  all  of  the  mechanics' 
liens.    Whether  there  has  been  such  redemption  is  a  ques- 
tion of  fact,  in  the  absence  of  circumstances  to  which  the 
law  would  attach  a  conclusive  presumption.    Much  space 
is  devoted  in  the  briefs  of  counsel  to  a  discussion  of  an 
alleged  conspiracy  to  defraud  the  appellants  and  other 
lienors,  but  we  find  in  the  record  no  evidence  whatever  of 
any  fraudulent  transaction  in  which  either  Hare  or  Tyler 
participated.    Indeed,  while  there  is  abundant  proof  of 
shrewd  tactics  by  Boggs  and  McDonald,  we  think  neither 
of  them  has  been  guilty  of  any  act  which  amounts  to  a 
legal  fraud.    There  was,  undou-btedly,  an  attempt  to  over- 
reach the  lien  claimants,  but  the  means  employed  to 
accomplish  that  end  were  not  unlawful.     The  question, 
then,  with  which  we  have  to  deal  in  this  connection  is 
whether  the  Halter  mortgage  was  exchanged  absolutely 
for  the  Clark  mortgage;  in  other  words,  it  is  a  question 
of  the  mutual  intention  of  the  parties  to  the  transaction. 
The  pleadings,  as  we  understand  them,  conclusively  es- 
tablish the  fact  that  the  Clark  mortgage  was  delivered 
to  the  authorized  agent  of  Hare  and  Tyler,  and  that  they 
are  the  beneficial  oAvners  of  the  security.    It  is  claimed, 
however,  that  the  delivery  of  the  Clark  mortgage  did  not 
operate  as  a  satisfaction  of  the  Halter  mortgage,  because 
it  was  expressly  stipulated  that  it  should  not  have  that 
effect.    If  such  an  agreement  was  made,  we  can  perceive 
no   reason  why  it  should  not  be  enforced.     Certainly 
Boggs  had  a  right  to  execute  a  mortgage  to  Hare  and 
Tyler  on  such  terms  as  he  saw  fit  to  accept.    It  was  un- 
doubtedly lawful  for  the  parties  to  fix  a  condition  on 
which  such  mortgage  should  become  effective  as  a  satis- 
faction of  the  prior  mortgage.    What  then  was  the  con- 
tract under  w^hich  Bogg^  delivered  the  mortgage  to  the 
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Clai'k  &  LiM)nard  Investment  Company?    The  only  testi 
mony  bearing  upon  the  point  is  that  given  by  MrDonaU 
and  Bopgs,  which  is  to  the  effect  that  the  Clark  mortgage 
was  to  be  reccivcMl  in  satisfaction  of  the  Halter  mortgage 
only  in  case  the  validity  of  the  Tiernan  sale  should  be 
judicially  established.     While  there  are  circumstances 
strongly  tending  to  discredit  these  witnesses,  we  do  not 
feel  warrantiKl  in  rejecting  their  evidence  as  entirely 
unworthy  of  belief,  and  accordingly  hold  that  there  has 
been  no  substitution  of  securities.    The  contract  in  rela- 
tion to  the  exchange  of  mortgages  being  valid  and  en 
forceable  between. the  parties,  and  not  infringing  the 
legal  rights  of  appellants  or  other  lien  claimants,  must 
be  given  full  effect  in  this  litigation.    But  if  the  agree- 
ment between  McDonald  and  Boggs  was  for  an  unecmdl 
tional  exchange  of  securities,  it  is  certainly  not  binding 
upon  llare  and  TyhT,  for  they  neither  authorized  nor 
ratifitHl  such  an  exchange.    They  have  proceeded  on  the 
assumption   that   the   exchange   w^as    condithmal,  and 
neither  expressly  nor  by  implication  have  they  afflnnid 
any  other.     Manifestly  Boggs  could  not  on  this  record 
insist  that  they  have,  and  the  rights  of  appellants  in  this 
matter  are  no  greater  than  his. 

It  was  entirely  proper  for  Hare  and  Tyler  to  file  ao 
answer  alleging  their  contract  and  demanding  the  relief 
to  which  they  were  entitled  under  it.  {Vompton  r.  .4«/</i> 
28  S.  W.  Rep.  [Tex.]  224;  Taijlor  VotUmHevd  Oil  d  Gin  (V 
t\  Pumphm/,  32  S.  W.  Bep.  [Tex.]  225.)  The  doctrine  of 
election  between  inconsistent  renieilies  has  no  applica- 
tion hei-e.  A  proceeding  by  Ilare  and  Tyler  to  obtain  a 
decree  aflirming  the  validity  of  the  sale  under  the  Tiernan 
judgment  would  not  operate  in  favor  of  Boggs  to  efftKta 
substitution  of  securities.  Neither  can  it  produce  that 
result  for  the  benefit  of  others  having  liens  on  the  prop- 
erty. 

It  is  next  contended  that  the  ITalter  mortgage  is  sub 
ject  to  the  mechanics'  liens  because  the  original  owner, 
the  Clark  &  Leonard  Investment  Company,  was  a  join^ 
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promoter  of  the  building  enterprise  and  therefore  in 
privity  with  lien  claimants.  Under  facts  substantially 
identical  with  those  in  the  case  before  us  it  was  held  in 
Hoagland  v.  Loire,  39  Neb.  397,  and  in  Patrick  Land  Co.  v. 
Leatemcotihy  42  Neb.  715,  that  the  lien  of  the  mortgage 
was  superior  to  that  of  mechanics  and  material-men. 
Whatever  may  be  the  logic  of  the  earlier  adjudications 
in  this  state,  we  are,  by  the  decisions  just  mentioned, 
irrevocably  committed  to  the  doctrine  that  the  lien  of  an 
ordinary  mortgage  is  not  subordinate  to  mechanics' 
liens,  merely  because  the  money  which  it  was  given  to 
secure  was  loaned  for  the  purpose  of  improving  the  mort- 
gaged premises  and. under  an  express  contract  that  it 
should  be  so  used.  The  rule  of  decision  in  this  class  of 
ca«es  has  been  too  long  established  to  be  now  successfully 
assailed. 

Some  questions  peculiarly  affecting  individual  appel- 
lants remain  yet  to  be  considered.  Forburger,  Speidell 
&  Co.  furnished  cut  stone  for  the  building  and  agreed  to 
accept  as  part  payment  therefor  two  unincumbered  city 
lots  estimated  to  be  worth  |200.  A  quitclaim  deed  for 
said  lots  was  executed  by  Halter  and  wife  about  May  1, 
1893,  and  left  with  a  member  of  the  firm  at  their  place  of 
business.  The  instrument  was  not  accepted,  because  tli'j 
property  was  subject  to  judgment  liens  exceeding  its 
value.  Neither  was  it  formally  tendered  back  to  Halter. 
Afterwards,  according  to  the  finding  of  the  trial  court, 
the  parties  came  together  and  effected  a  settlement,  in 
which  the  sum  of  |210  was  agreed  upon  as  the  balance 
due.  This  finding,  although  questioned,  is  sustained  by 
sufficient  evidence  and  will  not  be  disturbed. 

The  court  awarded  James  Tyler  &  Son  a  mechanic's 
lien  for  the  sum  of  |303.75  and  adjudged  the  same  to  be 
prior  to  the  Halter  mortgage.  It  appears  from  the  rec- 
ord that  the  claim  of  this  firai  embraces  items  under  five 
sej)arate  contracts  as  follows:  (I)  For  services  on  plans 
and  specifications,  details  and  contracts,  $875;  (2)  for 
perspective  drawing,  $25;   (3)  for  making  bills  of  ma- 
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terials,  J»*i5;  (4)  fur  measuring  excavations,  concn*teani 
briek  work,  f50;  and  (5)  for  superintending,  |175.  The 
contract  for  the  first  item  was  made  in  June,  1892,  anJ 
the  work  on  the  plans  was  commenced  soon  after.  The 
Tylers  did  not  superintend  the  work  on  construction,  but 
they  furnished  the  details  from  time  to  time  until  tht^ 
building  was  completed,  which  was  not  earlier  thJin  I^ 
cember  22,  1S03.    The  claim  for  a  lien  was  filed  on  Ffth 
niary  24,  1894.    The  appellees  contend  that  an  anhitect 
who  has  prepared  plans,  specifications,  and  details  fori 
building  is  not,  except  as  an  incident  to  superintendoncv. 
entitknl  to  a  lien  for  his  siTvices.    In  Fiskc  r.  Svlml  liw 
trirt,  58  Neb.  1(53,  78  N.  W.  Kep.  392,  there  is  an  intinia 
tion  that  an  architect  is  entitled  to  a  mechanics  liea 
upon  a  building  which  has  been  constructed  in  accord 
ance  with  plans  prepared  by  him  under  contract  with  the 
owner.     We  now  hold  that  the  work  of  drawing  m\ 
plans  enters  into  the  construction  of  the  building  whirh 
is  aftenvaifls  erected  in  conformity  therewith,  and  that 
the  architect  in  such  case  is  within  the  purview  of  sft- 
tion  1  of  the  mechanics'  lien  law.     As  the  claim  of  the 
Tylers  was  filed  within  four  months  of  the  time  the  laa 
details  were  furnished,  they  have  a  valid  lien  under  tk 
first  contract  and  are  entitled  to  recover  f  765,  with  inter- 
est thereon  from  February  20, 1894, 

The  trial  court  found  that  there  was  due  F.  E.  Foltztbe 
sum  of  $(>37.65,  for  materials  and  labor,  and  rendcriJ 
against  Halter  a  personal  judgment  for  that  amouni 
The  question  now  in  contix)versy  is  whether  Foltziseih 
titled  to  a  lien  prior  to  the  lien  of  the  Halter  mortga? 
After  a  can^ful  examination  of  the  evidence  we  are  eih 
tirely  convinced  that  this  appellant's  claim  is  based  upoi 
two  distinct  contracts,  and  that  the  claim  for  a  lien  undff 
the  first  contract,  which  was  made  in  October,  1892,  wt* 
not  filed  within  the  time  limited  by  the  statute  and  * 
never  became  eflfective.  The  other  contract  was  mad^ 
January  31,  1893,  and  the  claim  under  it  is,  tUer^foi«: 
junior  to  the  lien  of  Hare  and  Tyler, 
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The  judgment  is  reversed  and  the  cause  remanded  to 
the  district  court  with  direction  to  render  a  decree  in 
conformity  with  the  conclusions  herein  announced. 

Reversed. 


First  National  Bank  of  Omaha,  appellee,  v.  Emma 
Goodman,  appellant. 

Filed  June  21, 1899.    No.  8636. 

Life  Insurance:  Wife*s  Pjledge  of  Policies:  Release.  Policies  of 
insurance  on  the  life  of  her  husband  were  pledged  by  the 
beneficiary,  the  wife,  as  security  for  the  payment  of  the  debt  of 
the  husband:  The  evidence  held  sufficient  to  support  a  finding 
that  the  contract  of  pledge  was  inclusive  of  extensions  of  times 
of  payments,  and  that  such  extensions  were  made  did  not  dis- 
charge or  release  the  pledge. 

Rehearing  of  case  reported  in  55  Neb.  418.  Judgment 
below  reversed  in  part  ' 

Isaac  Adams  and  George  W.  Doaney  for  appellant. 

J.  M.  Woolicorth  and  Congdon  &  Parish,  contra. 

Harrison,  C.  J. 

Certain  policies  of  insurance  on  the  life  of  Charles 
F.  Goodman,  during  the  main  transactions  which  are 
involved  in  this  suit  were  by  the  beneficiary  of  each 
policy,  his  wife,  Emma  Goodman,  on  March  8,  1893, 
pledged  with  the  First  National  Bank  of  Omaha  as  se- 
curity for  the  payment  of  the  indebtedness  of  her  hus- 
band to  the  bank.  Subsequent  to  the  death  of  the  hus- 
band, which  occurred  January  11,  1895,  the  bank 
collected  the  amounts  due  on  the  policies  of  insurance 
and  applied  the  proceeds  to  the  payment  of  what  was 
then  due  it  of  Mr.  Goodman's  indebtedness.  In  this 
action,  in  which  the  bank  and  Mrs.  Goodman  were  par- 
ties, the  right  of  the  bank  to  apply  the  money  derived 
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from  the  insuranoo  policies  as  it  had,  was  contested  and 
resulted  favorably  to  the  bank,  and  on  appeal  to  this 
court  by  the  defendant  party  the  judgment  of  the  district 
court  was  affirme<l.  For  opinion  see  First  Nat.  Bank  0/ 
Omaha  r.  (ioodmaiiy  Tm  Neb.  409.  A  motion  for  a  rehearing 
was  granted,  and  on  second  submission  and  consideration 
of  the  cause  the  judgment  of  the  trial  court  was  reversed 
and  judgm(»nt  rendered  in  this  court  for  the  appellant 
(See  Finst  Nat.  lianl-  of  Omaha  v.  Goodman^  55  Neb.  418.) 
A  motion  for  a  rehearing  was  filed  for  the  bank,  and  for 
the  appellant  there  was  asked  what  was  practically  a 
rehearing  or  reconsideration  of  some  at  least  of  the  mat- 
ters involvtnl.  The  second  rehearing  was  granted,  and 
the  case  has  been  again  argued  and  submitted.  For  a 
full  knowle<lge  of  the  facts  we  refer  the  reader  to  the 
former  opinions,  especially  the  first,  wherein  the  facts 
were  stated  in  detail.  A  repetition  or  restatement  of 
them  herein  we  deem  unnecessary. 

The  rules  of  law  applicable  to  pledges  for  security  for 
payments  of  debts  and  the  reciprocal  rights,  duties,  and 
liabilities  of  th(*  ivspective  parties  are  well  established 
and  defined.  There  was  little  or  no  appreciable  conflict 
in  the  evidence.  The  main  question  is  to  ascertain  what 
the  evidence  and  the  fair  and  allowable  inferences  there- 
from disclose  was  the  effect  of  the  acts  of  assignment  to 
the  bank  of  the  life  insurance  policies  by  Emma  Good- 
man. That  they  were  hers  has  been  stated  in  the  former 
opinions,  and  with  such  statement  there  can  be  no  qnar 
rel.  That  she  is  entitled,  as  is  any  surety,  to  a  strict 
construction  of  her  acts,  and  nothing  is  by  implication 
to  be  added  to  their  effect,  is  equally  true.  With  all  per 
tinent  rules  in  view,  we  are  to  determine  whether  the 
evidence  shows  a  contract  of  pledge  in  relation  to  spe 
cific  debts  then  existent  and  not  beyond  the  expressed  or 
fixed  maturity  as  stated,  or  shown  in  any  evidence  of 
the  debts,  or  did  it  contemplate  extensions  of  times  of 
payments,  and  also  future  advances  or  debts  created  by 
loans  made  in  the  future.     The  last,  we  will  say,  was 
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clearly  without  the  scope  of  the  pledge,  however  effect- 
ive or  non-eflfective  it  may  be  determined  as  to  other 
urged  matters.  The  assignments  of  the  policies,  refer- 
ring now  to  the  writings, — the  words  w^ere  but  general 
and  indicate  nothing  save  and  except  the  mere  transfers, 
— furnish  no  clues  to  any  other  or  further  purposes.  This 
is,  strictly  speaking,  not  exactly  true  as  to  one.  In  the 
transfer  of  it  there  did  appear  a  statement  which  would 
probably  direct  attention  to  the  fact  that  the  interest 
the  bank  would  acquire  would  not  be  direct  and  inde- 
pendent, but  contingent  and  dependent  The  assign- 
ments were  executed  by  Mrs.  Goodman  at  the  express 
solicitation  of  her  husband,  and  only  after  expostula- 
tion and  expressions  of  unwillingness  during  two  occa- 
sions when  the  matters  of  such  transfers  were  subjects 
of  conversation  did  she  finally  go  to  his  place  of  business 
for  the  purpose  and  there  and  then  gave  proof  of  yield- 
ing assent  thereto  by  actual  performance  of  the  acts. 
It  will  be  borne  in  mind  that  the  date  of  the  transfers 
of  the  policies  w^as  March  8,  1893.  Mr.  Goodman's  in- 
debtedness to  the  bank  then  was  evidenced  as  follows: 
One  note  of  date  December  19,  1892,  in  the  sum  of  |10,- 
000,  and  due  March  22, 1893,  or  fourteen  days  subsequent 
to  the  date  of  the  assignments  of  the  policies  and  their 
delivery  in  ple<lge.  A  note  of  date  January  18,  1893, 
amount  flO,000,  due  April  21,  1893,  or  forty-four  days 
subsequent  to  the  pledge  of  the  policies.  One  note  dated 
February  8,  1893,  for  f  1,000,  due  May  12,  1893,  or  sixty- 
six  days  after  the  date  of  the  pledge.  One  note  dated 
February  20,  1893,  for  |9,000,  due  May  24,  1893,  or  sev- 
enty-seven days  after  the  date  of  the  pledge.  One  note 
dated  Febiniary  20,  1893,  for  $10,000,  due  May  24,  1893, 
or  seventy-seven  days  after  the  date  of  the  pledge.  One 
note  dated  February  23,  1893,  for  f2,000,  due  May  27, 
1893,  or  eighty  days  after  the  date  of  the  pledge.  And 
one  note  dated  March  1,  1893,  for  $2,000,  due  June  2, 
1893,  or  eighty-six  days  after  the  date  of  the  pledge. 
It  is  true  that  Mrs.  Goodman  did  not  know,  or  the  evi- 
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(lenoe  is  Bilent  on  the  subject,  that  the  debt  of  her  bus- 
band  to  the  bank  was  divided  as  above  indicated,  or  that 
any  or  all  of  it  would  bi*come  due  in  a  few  days  or  a 
very  short  time  from  the  date  of  the  pledge.    To  the  ex- 
tent disclosed  by  the  evidence  she  knew  very  little,  if 
anything,  of  the  details  of  the  business  of  her  husband 
with  the  bank,  or  indeed  any  other  of  his  business  affairs. 
It  is  also  true  that  the  pledge  was  made,  or  rather  ob- 
tained to  be  made,  by  Mr.  Goodman  because  of  his  prior 
promises  to  the  bank  or  to  Sir.  Kountz  that  it  should  be; 
but  it  is  just  as  plain  that  what  was  desired  by  Mr. 
Goodman  was  further  time  within  which  to  pay  or  at- 
tempt to  meet  his  indebtedness  to  the  bank;  that  it  was 
an  idle  and  futile  act  to  pledge  the  policies  to  the  extent 
Mr.  Goodman's  plans  were  to  be  advanced  or  furthered 
by  it  unless  it  was  inclusive  of  extensions  of  time  for 
payments  as  the  notes  matured,  and  the  pledge  wa« 
wholly,  ineffectual  except  to  place  the  policies  within 
the  power  and  possession  of  the  bank,  and  enable  it,  as 
soon  as  the  debts  matured,  to  realize  from  the  pledge  in 
any  appropriate  manner.     Mrs.  Goodman  did,  however, 
know   sonKthing  generally  of  her  husband's   business 
matters  and  transactions,  and  that  he  was  financially 
embarrassed  and  owed  the  bank,  that  the  bank  required 
the  pledge  to  be  made,  and  that  her  husband  desired  it; 
that  it  was  to  be  done,  if  done  at  all,  to  "keep  Mr.  Kounti 
quiet."    This  was  the  expression,  she  states,  used  by  her 
husband  to  convey  the  necessity  or  reason  for  the  pledge, 
and  could  have  but  one  nt(»aning,  ccmld  be  understmid 
but  in  one  sense,  that  it  was  to  get  more  time  to  pay  the 
bank  the  debt  to  it.     She  testified  that  she  understood 
the  purpose  of  the  transfer  and  delivery  of  the  policies 
to  the  bank,  and  that  it  was  to  be  security  for  her  hus- 
band's indebtedness.     As  Judge  Sullivan  expresses  it 
in  the  second  opinion  in  the  case^  (55  Neb.  418),  **Her  in- 
tention was  to  help  her  husband  extricate  himself  from 
the  financial  difticulties  in  which  he  was  involved."  Ther»^ 
are  other  facts  of  the  after  conduct  of  Mrs.  Goodman 
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wliicli,  we  think,  while  none  of  them  wei'e  of  sufficient 
strenj»th  in  and  of  themselves  to  bind  her,  yet  are  evi- 
dentially of  much  weight  as  tending  strongly  to  show 
what  ^he  must  have  uncU  rstood  and  believed  the  pledge 
to  have  been.    This  seems  the  only  reasonable  view  that 
can  be  taken  of  some  of  these  after  actions  on  her  part. 
After  a  careful  review  of  the  evidence  and  the  arguments 
we  are  forced  again  to  the  conclusion  expressed  by  Judg(» 
IRVIXK  in  the  first  opinion  filed  (55  Neb.  409):    "Her  re- 
luctance was  to  part  with  the  policies  at  all.     Having 
consented  to  part  with  them,  slie  did  so  according  to  her 
husband's  wishes,  to  fulfill  his  promises  and  to  accom- 
plish his  purposes.     His  puri)()se  was  to  obtain  further 
extensicms.    Her  mind  and  her  acts  must  be  read  in  this 
light.    When  she  yielded  to  his  importunities  it  was  evi- 
dently by  making  his  undertakings  her  own.     ♦     ♦     ♦ 
The  more  reasonable,  the  more  obvious,  the  more  proba- 
blj'  true  construction  of  this  contra(*t  accords  with  the 
finding  of  the  trial  court.    In  a  civil  case  we  are  not  at 
liberty  to  reject  the  more  reasonable,  the  more  obvious, 
the  more  probably  true  view  of  the  evidence,  and  accept 
the  less  reasonable  and  the  less  probable,  because  of  any 
t(  clinical  rule  of  proof  by  which  the  latter  is  fortified. 
Nor  may  we  reject  the  more  reasonable  and  the  morct 
l)r()bable  from  sentiment  of  sympathy  which,  if  it  could 
liave  sway,  would  here  exert  a  strong  influence  in  favor 
of  the  appellant."    As  we  have  hereinbef(u*e  stattnl,  we 
do  not  think  there  is  any  evidence  to  sustain  a  finding 
that  the  pledge  was  to  cover  new  loans  or  new  debts  of 
any  future  creation,  but  was  for  indebtedness  existent 
at  the  time  of  the  pledge,  and  time,  by  forbearance  or 
extension,  for  its  payment.     It  follows  .that  the  second 
oi)inion  filed  is  disapproved  and  the  judgment  of  the  dis- 
trict court  is  reaffirmed  to  the  extent  it  was  for  the  bank 
relative  to  indebtedness  in  existence  at  the  time  of  tlie 
pledge,  and  reversed  as  to  the  debts  of  subsequent  crea- 
tion. 

Judgment  accoudixgly, 

49 
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SrLLiVAN,  J.,  dissenting. 

I  adhere  to  the  views  expressed  in  the  second  opinion. 

NoRA'AL,  J.,  ooneuiTing. 

At  the  consultation  had  after  the  last  oral  argument  in 
this  cause  I  was  of  the  opinion  that  the  judgment  of  the 
district  court  should  be  affirmed  to  the  extent  it  held  that 
the  policies  were  bound  for  the  payment  of  the  indebt 
edness  in  existence  when  they  were  pledged  to  the  bank, 
and  after  a  careful  reading  of  the  entire  evidence,  and  a 
consideration  of  the  same  and  of  the  several  written  and 
oral  arguments  of  counsel  for  the  respective  parties,  no 
reason  is  presentcnl  for  the  abandonment  of  the  conclu- 
sion then  reache<l.  The  writer  does  not  say  that  the  eii 
dence  would  not  justify  a  finding  in  favor  of  Mrs.  Good 
man,  but  he  is  convinced  it  was  sufficient  to  sustain  the 
conclusion  of  the  district  court  to  the  extent  already  in- 
dicated, but  does  not  support  the  judgment  below  asui 
the  indebtedne'ss  of  Mr.  Goodman  to  the  bank  created 
subsequent  to  the  pledging  of  the  policies  in  question. 


H.  A.  ^fERRIlX,  APPEIJ.ANT,  V.  WlIiLIAM  U.  IJAMS  ET  AL, 

ArrELl.KKS. 

Filed  June  21, 1899.    No.  8940. 

1.  Tax  Lien:   Foreclositre  by  Pi'rciiaser:    Notice  to  Occitpakt.  It 

is  not  essential  to  a  foreclosure  of  a  tax  lien  by  a  purchaser  at 
a  void  tax  sale  that  the  notice  provided  for  in  the  revenue  Li^ 
(Conii)iled  Statutes,  eh.  77,  art.  1.  sees.  12.'^,  179)  be  served  on  the 
owner  or  occupant  of  the  real  estate  to  be  affected. 

2.  Taxation:    Liex  of  County:    Foreclosure.     The  lien  of  a  county 

for  taxes  assessed  against  real  estate  may  be  enforced  by  it  is 
an  action  of  foreclosure  after  the  taxes  have  become  delinquent 
and  subsequent  to  the  time  of  the  liability  of  the  pro{)ertv  w 
sale  because  of  the  non-payment  of  the  taxes.  Qrant  v.  Bsf- 
tholnmeWf  57  Neb.  673,  followed. 
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3.  Void  Tax  Sale:    Lien  op  Purchaser.    A  tax  sale,  although  void, 

assigns  unci  transfers  the  lien  of  the  public  or  county  to  the 
purc'hn*.er,  also  the  rights  and  remedies,  inclusive  of  the  rights  of 
action  of  foreclosure  of  the  lien.  Qrant  v.  Bartholomew,  57  Neb. 
673,  followed. 

4.  — r — :    :    Interest.    The  purchaser  at  a  void  tax  sale  is  en- 

titled to  the  same  rate  of  interest  on  the  taxes  paid  by  him  as 
they  drew  when  he  made  the  payments.  Qrant  v.  Bartholomew, 
57  Neb.  673,  followed. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Powell,  J.     Reversed. 

Hcnnj  W.  Pemiock,  for  appellant. 

W.  /.  Connellj  contra. 

Harrison,  O.  J. 

The  appellant  had  purchased  certain  real  estate  at  tax 
Bale  and  instituted  this,  an  action  to  foreclose  the  lien  of 
the  taxes.  Issues  were  joined  and  a  stipulation  of  facts 
was  filed,  on  consideration  of  which  the  trial  court  dis- 
missed the  action.  The  plaintiff  has  appealed  to  this 
.    court.    The  stipulation  of  facts  is  as  follows: 

"1,  That  the  levy  and  assessments  of  the  taxes,  general 
and  special,  mentioned  and  described  in  plaintiff's  peti- 
tion, were  legally  made,  and  that  the  several  amounts  of 
Buch  taxes  and  special  assessments  are  as  set  forth  in  the 
petition,  and  that  the  plaintiff  paid  said  taxes  and  assess- 
ments as  stated  in  said  petition. 

"2.  That  the  defendants  Ijams,  at  the  time  of  such  as- 
Besstments  and  ever  since,  have  been  in  the  actual  pos- 
session of  the  real  estate  in  said  petition  described,  and 
that  said  real  estate  was  assessed  in  their  name. 

"3.  That  at  no  time  has  any  notice  of  any  character  or 
description  been  served  upon  said  defendants  Ijams  of 
the  purchase  of  said  land  for  taxes,  or  of  the  time  of  the 
expiration  of  the  time  of  redemption  on  sale  for  taxes 
or  in  any  manner  making  reference  to  taxes,  tax  sale  or 
redemption,  nor  has  any  attempt  been  made  to  comply 
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with  the  provisions  of  section  123  or  section  179  of 
chapter  77,  article  1,  entitled  ^Revenue,'  of  the  CoinpiW 
Statutes  of  the  state  of  Nebraska,  except  by  serving  on 
defendant  Creighton  a  certain  notice  of  the  purchase  of 
real  estate  in  Dodge  county,  Nebraska,  of  which  notice 
the  following  is  a  copy: 

"  'notice. 
"  *To  the  occupants  of  the  real  estate  described  below 
and  to  John  A.  Creighton  et  al. :  You  are  hereby  notified 
that  on  the  7th  day  of  January,  1892,  the  undersigned 
bought  at  private  tax  sale  of  the  treasurer  of  Dodge 
county  the  following  described  real  estate:  Lot  20,  in 
Hascall  &  Rogers'  Addition  to  the  city  of  Omaha,  situ- 
ated in  Douglas  county,  Nebraska,  for  the  delinquent 
taxes  of  the  year  1890,  and  taxed  in  the  name  of  John  A. 
Ci*eighton  for  said  1890  and  1893,  and  that  the  time  of 
redemption  of  same  will  expire  on  the  7th  day  of  Janu- 
ary, 1894.  H.  A.  Merrill.' 

"4.  That  the  said  sale  was  a  private  sale,  and  that  the 
proceedings  relating  thereto  were  irregular,  and  that  by 
reason  of  irregularities  such  sale  was  not  a  valid  sale; 
that  in  case  plaintiff  is  allowed  to  retrover  any  amount 
such  amount  shall  be  the  basis  of  subrogation  to  the 
respective  liens  of  the  county  of  Douglas  and  city  of 
Omaha," 

That  no  notice  was  served  was'  not  material  in  an  ac- 
tion of  foreclosure  of  the  lien  of  the  taxes,  (Van  Etten  r. 
MfiUand,  53  Neb.  569;  (ilrant  v.  Bartholwnew,  57  Neb.  6T3.) 
That  the  certificate  and  sale  were  void  did  not  deprive 
the  plaintiff  of  the  right  to  an  action  to  foreclose  the 
lien  of  the  taxes.  He  had  become  invested  with  the 
rights  of  the  public  or  the  county  and  could  maijitain 
the  action.  {Grant  v.  BarthoJomeu\  57  Neb.  673.)  The  de- 
cision in  the  case  just  cited  was  by  a  majority  of  the 
court  and  is  governable  of  matters  of  litigation  which 
are  within  the  doctrine  announced  as  to  the  points  which 
we  have  just  adjudicated.     Personally  I  adhere  to  the 
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views  expressed  in  the  dissenting  opinion  filed  in  Grant 
t\  Bartholomew,  supra.  It  was  also  established  by  the  ma- 
jority opinion  to  which  we  have  hereinbefore  referred 
that  the  purchaser  at  the  void  tax  sale  was  entitled  to 
interest  at  the  rate  the  taxes  drew  at  the  time  he  paid 
them.  This  is  applicable  in  the  case  at  bar.  The  decree 
of  the  district  court  is  reversed  and  the  cause  remanded, 
not  for  a  second  trial,  but  for  entry  of  a  decree  in  favor 
of  the  plaintiff  for  the  amount  of  the  taxes,  with  interest 
from  dates  of  payments  to  date  of  decree  at  the  rate  the 
taxes  bore,  the  decree  to  bear  interest  at  seven  per 
centum  per  annum. 

Reveusbd  and  remanded. 


Muscatine  Mortgage  &  Trust  CoMrANY,  appeij.ee,  v. 
James  F.  McGaughey,  Impleaded  with  Nebraska 
Land,  Stock-Growing  &  Investment  Company,  ap- 

PELrLANT,  ET  AL. 

FiLia)  June  21, 1899.    No.  8957. 

Mortgage-Foreclosure  Sale:  Waiver  of  Objections  to  Confirmation. 
A  defendant  in  an  action  of  foreclosure  of  a  real  estate  mort- 
gage, after  decree  of  foreclosure  and  sale  for  its  enforcement, 
secured  a  stipulation  that  in  the  event  of  performance  of  certain 
stated  matters  the  decree  was  to  be  assigned  to  it,  but  if  there 
was  a  failure  to  perform  all  or  any  of  the  conditions,  confirma- 
tion of  the  sale  was  to  be  "without  objection."  Heldy  That  ob- 
jection to  confirmation  of  a  judicial  sale  may  be  waived,  and 
also  that  there  had  been  such  a  failure  to  perform  the  require- 
ments of  the  stipulation  as  warranted  the  confirmation  of  the 
sale,  and  without  consideration  of  the  objections  on  the  part 
of  the  defendant;  a  party  to  the  stipulation. 

Appeal,  from   the  district  court  of  Buffalo  county. 
Heard  below  before  Greene,  J.     Affirmed. 

F.  G,  Earner,  for  appellant. 

Dryden  &  Main,  contra^ 
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Harrison,  C.  J. 

In  this,  an  appeal  fnmi  an  order  of  confirmation  of  a 
judicial  sale  made  pursuant  to  a  decree  in  an  action  of 
foreclosure  of  a  real  estate  mortgage,  it  apjiears  that  sub- 
sequent to  the  sale  and  prior  to  confirmation  thereof  the 
following  stipulation  was  made  and  filed  in  the  cause: 
**It  is  hei-eby  agree<l  and  stipulated  by  and  between  the 
partieti  hereto  that  upon  the  receipt  by  the  plaintiff  of 
the  sum  of  foO  cash  in  hand  paid,  to  be  applied  by  said 
plaintiff  on  coupons  n^presenting  interest  on  the  first 
mortgage  on  the  premises  involved  in  this  action,  which 
said  coupons  i)laintiff,  for  its  own  protection,  has  been 
obliged  to  pay  since  the  institution  of  this  suit,  and  upon 
the  payment  of  the  further  sum  of  f  150  on  or  before  the 
25th  day  of  May,  1SI)4,  to  be  applied  as  above,  and  upon 
the  further  receipt  by  said  plaintiff  on  or  before  the  15th 
day  of  April,  181)5,  of  an  amount  of  money  equal  to  said 
decree  and  costs,  together  with  all  interest  accrued  on 
said  first  mortgage,  together  with  all  taxes  against  said 
premises,  either  paid  by  plaintiff  or  then  remaining  un- 
paid, then  this  plaintiff  agrees  to  assign  said  decree  to 
the  defendant,  the  Nebraska  Land,  Stock-Growing  &  In- 
vestment Company,  or  to  whomsoever  said  defendant 
may  direct,  and  upon  the  failure  of  said  plaintiffs  to  re- 
ceive said  sums  of  money,  or  either  of  them,  as  aforesaid, 
then  the  said  sale  heretofore  had  is  to  be  confirmed  with- 
out objection."  There  was  a  motion  to  confirm  the  sale, 
filed  February  23, 1894,  and  prior  to  the  stipulation  which 
we  have  quoted,  which  was  filed  May  24,  1894.  Subse- 
quent to  the  stipulation  nothing  further  was  done  in 
regard  to  confirmation  until  June  9, 189&.  When  the  mat- 
ter was  presented,  objections  to  confirmation  had  been 
filed.  It  appeal's  that  in  partial  compliance  with  the  stip- 
ulation there  had  been  f50  paid,  a  second  payment  in 
amount  |150,  and  another  payment  in  the  sum  of  f75; 
also,  that  there  had  been  improvements  of  the  real  estate 
involved  in  the  litigation.    It  is  now  urged  that  bj'  reason 
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of  the  payments  to  which  we  have  referred  the  appellant 
became  partial  owner  of  the  decree  of  foreclosure;  and 
further,  that  the  fact  of  improvement  of  the  land  gives 
a  claim  or  right  to  equitable  relief.  The  payments  of  |50 
and  |150  are. asserted  as  made  in  compliance  with  the 
terms  of  the  stipulation,  and  while  there  is  no  evidence 
to  show  that  the  said  payments  werp  applied  as  it  is  set 
forth  in  the  stipulation  that  they  should  be,  there  is  also 
nothing  to  show  that  they  were  not,  and  we  cannot  pre 
sume  to  the  latter  effect.  Of  the  payment  of  ?75  this  is 
shown:  "J.  N.  Drydcfn,  being  first  duly  sworn,  on  oath 
says  that  the  final  payment  of  the  |75  set  forth  in  the 
affidavit  of  F.  G.  Hamer,  filed  herein,  was  made  to  apply 
upon  interest  on  the  first  mortgage  on  the  premises  in 
controversy;  that  said  payment  had  no  connection  what- 
ever with  the  stipulation  for  the  confirmation  of  the  sale 
herein;  that  said  fii-st  mortgage  has  never  been  fore- 
closed, and  consequently  was  not,  and  is  not,  involved  in 
the  above  entitled  cause."  And  what  is  stated  in  the 
affidavit  just  quoted  is  not  in  any  manner  controverted 
or  denied.  There  is  not  shown  any  payment  on  the  de- 
cree under  which  the  sale  occurred,  and  there  is  disclosed 
a  failure  to  comply  with  or  fulfill  the  most  important  re- 
quirement of  the  stipulation, — a  failure  to  make  one,  and 
the  largest,  of  the  payments  agreed  upon  therein.  The 
stipulation  was  plainly  and  directly  to  the  effect  that  if 
there  was  a  failure  to  pay  either  amount  as  agreed,  the 
sale  might  be  confirmed  "without  objection."  Whether, 
if  payment  on  the  decree  herein  to  a  considerable  sum 
had  been  shown,  it  would  have  entitled  the  appellant  to 
relief  on  equitable  grounds,  we  are  not  called  upon  to 
decide.  There  is  no  such  showing,  and,  all  things  con- 
sidered, we  are  forced  to  conclude  that  the  district  court 
could  but  decide  as  it  evidently  did,  that  by  reason  of 
non-compliance  of  appellant  with  the  stipulation,  the 
other  party  had  become  entitled  to  call  for  confirmation 
of  the  sale. 

Kelative  to  other  objections  to  confirmation,  they  could 
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be  waiv<»<lj  and  it  was  the  a}^rei*iiient  that  the  confirma- 
tion was  to  be  *'witliout  objection,"  and  the  apix^lee  had 
become  entitled  to  tlie  enforcement  of  this  jM^rtion  of  the 
Ktipulation.  It  follows  that  the  order  of  confimiation 
must  be  ■ 

Affirmed. 


Michael  T.  Bohmax,  ArpELLAXT,  v.  Charlks  H.  Qiass 

ET   AL.,   AITELLEES. 

Filed  Jcne  21, 1899.    No.  8954. 

TraziBcript  for  Review.  In  an  appeal  to  this  court  the  certified 
transcript  must  include  the  judgment  or  decree  of  the  trial 
court. 

Appeal   from   tlie   district    court   of  Colfax    county. 
Heard  below  before  Marshall,  J.     Dismissed. 

Gvoryr  It.  Dou(]hty  and  Gvorye  II.  ThomaSy  for  appellant 

C  J.  Phelps,  eontra. 

ITaurison,  C.  J. 

The  record  filed  in  this  court  in  this  action  has  at- 
taclu^l  a  certificate  of  the  ch»rk  of  the  trial  court  to  the 
effect  that  it  contains  copies  of  *'all  the  pleadinj^js''  in  the 
cause.  There  is  no  certified  judj»:nient  or  decree.  This 
IxMUfi:  true,  it  is  not  presented  here  in  such  a  condition  as 
will  admit  of  an  exaiuinati(m  of  the  correctness  of  the 
decision  in  the  district  court.  Section  675  of  the  (\>de  of 
Civil  Procedure  reads  as  follows:  "That  in  all  actions  in 
(»quity  either  party  may  a])peal  from  the  judgment  or 
decree  r(»nd(M'Hl  or  final  order  made  by  the  district  court 
to  the  supreme  court  of  the  state;  the  party  appealing 
Khali,  within  six  months  after  the  date  of  the  rendition 
of  the  judji^ment  or  decree,  or  the  making  of  the  final 
ord(*r,  i)rocure  from  the  clerk  of  the  district  court  and 
file  in  the  office  of  the  clerk  of  the  supreme  court  a  cer- 
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tified  transcript  of  the  proceedings  had  in  the  cause  in 
the  district  court,  containing  the  pleadings,  the  judg- 
ment, or  decree  rendered  or  final  order  made  therein, 
and  all  the  depositions,  testimony,  and  proofs  offered  in 
evidence  on  the  hearing  of  the  cause,  and  have  the  said 
cause  properly  docketed  in  the  supreme  court;  and  on 
failing  thei^eof,  the  judgment  or  decree  rendered  or  final 
order  made  in  the  district  court  shall  stand  and  be  pro- 
ceedtKl  in  as  if  no  appeal  had  been  taken."  This  requires 
that  there  shall  be  embodied  in  a  transcript  in  an  appeal 
to  this  court  the  judgment  or  decree  of  the  trial  court, 
and  the  certificate  to  the  transcript  must  generally  or  in 
terms  embrace  the  judgment  or  decree.  (Moore  v.  Water- 
man,  40  Neb.  498;  Bell  v.  Beller,  40  Neb.  501;  McDonald  v. 
GrabaWy  46  Neb.  406.)    The  appeal  must  be  dismissed. 

Appeal  dismissed. 


Joseph  G.  Sloan,  Sheriff,  v.  Thomas  Manufacturing    ^ 

Company  et  al.  ^g  '^ 

Piled  June  21, 1899.    No.  8942. 

1.  Chattel  Mortgages:   Several   Mortgagees.     A   chattel   mortguge 

may  be  to  a  number  of  persons  and  may  be  to  each  a  separate 
and  several  security  of  his  claim  or  debt  against  the  mortgagor. 

2.  :    :    Foreclosure:    Actions.    Each  of  the  persons  so 


secured  may  enforce  a  sei)arate  foreclosure  of  his  interest  in 
the  property  thus  mortgaged,  and  also  may  maintain  a  separate 
action  to  recover  from  the  wrongful  taker  thereof  the  possession 
of  the  mortgaged  property. 

:    Construction:    Voluntary  Assignments.    "Instruments  in 


the  form  of  chattel  mortgages  will  not  be  held  to  constitute  an 
attempted  assignment  for  the  benefit  of  creditors  because  of 
the  contemplated  reciprocal  trusts  imposed  on  each  mortgagee 
in  favor  of  the  others;  because  the  mortgages  provide  that  they 
shall  prorate  one  with  another;  because  at  the  time  the  mort- 
gages were  made  the  mortgag^or  was  unable  to  redeem,  conve^e4 
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all  his  property  by  the  mortg'ages  to  secure  debts  greater  than 
the  value  of  the  property;  and  because  the  parties  contemplated 
that  the  mortf^ag-ees  should  take  immediate  possession;  nor  does 
tlie  fact  that  the  mortg-ages  contained  a  power  of  sale  in  accord- 
ance with  the  statutory  provisions  for  foreclosure  render  the 
transaction  an  aKsigrnment."  (Kilpatrick-Koch  Dry  Good*  Co.  r. 
lirttmrH,  44  Neb.  b03.) 

Voluntary  Assignments:  Chattel  Mortgages.  'The  act  in  reparl 
to  voluntary  assig'nnients  refers  only  to  assig^nments  intended  a* 
suc'h;  that  is,  wh>*n  a  debtor  undertakes  to  make  an  assiguinfut 
under  the  statute  he  must  make  it  in  accordance  with  it.  other- 
wise it  i.s  no  assiprnmcnt  and  is  void.  Hut  the  rules  relating  to  the 
construction  of  mortgages  and  other  instruments  somewhat 
akin  to  assignments,  but  not  intended  as  such,  remain  un- 
changed."    {Kilpatrivk'Koch  Dry  Goods  Co,  r.  Bremers,  »iipro.) 

:    .    The  instruments  herein  involved  in  litigation  kdi 


not  an  attcini>ted  assignment  under  the  act  relative  to  volun- 
tary u.'^.signmcnts. 

6.  Fraudulent  Conveyances:   Qi'estions  of  Law  and  of  Fact.   If  the 

facts  which  render  a  transfer  of  property  fraudulent  as  to  cred- 
itors appear  upon  the  face  of  the  instrument  of  transfer  or  are 
undisputed,  the  question  may  be  one  of  law  for  the  court,  b:it 
the  (jucstion  of  fraud  is  in  general  one  of  fact  for  submissioo 
to  the  jury  or  trier  of  facts. 

7.  Fraud:  Qikstion  of  Fact,     The  question  of  fraud  in  the  case  at 

bar  was  one  of  fact. 

8. :    .     The  finding  of  the  jury  on  the  question  of  fraud 

hrld  sustained  by  the  evidence. 

9.  Bequest  for  Immaterial  Findings:    Keview.     The  refusal  to  sub- 

mit a  sjH'cial  finding,  the  answer  to  which  will  not  be  material 
in  a  decision  of  the  issues  in  litigation,  is  not  prejudicial. 

10.  Property    Subject    to    Attachment:     Accounts:      Damages   foe 

WKONCiFCL  Skizcre.  In  general,  accounts,  in  their  substance, 
or  the  debts,  are  not  subject  to  levy  by  attachment  or  execution, 
but  the  etTtct  of  section  214  of  our  Code  of  Civil  Procedure  is  to 
subject  them  to  the  lien  of  a  levy  of  a  writ  of  attachment:  and, 
in  an  action  for  a  wrongful  seizure  and  retention  of  possession 
of  property  under  a  writ  of  attachment,  inclusive  of  accounts, 
the  plaintiff  may  recover  damages  for  the  wrongful  acts  in  re- 
gard to  the  accounts. 

11.  :    :    .    The  face  value  of  the  accounts  maj  or 

may  not  furnish  a  measure  of  the  damages. 

Error  from  the  district  court  of  Pawnee  county.  Tried 
below  before  Letton,  J.     Affirmed. 
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J.  H.  Broady  and  Story  &  Story ^  for  plaintiff  in  error. 

Conlcy  &  Fulton,  Francis  Martin,  G.  E.  BcckeVy  and  Lind- 
say  d  Kaper,  contra. 

FIakrison,  C.  J. 

The  firm  of  Meek,  Skinner  &  Co.,  in  the  retail  hard- 
ware and  implement  business  in  Pawnee  City,  had  during 
its  career  of  several  years  become  heavily  indebted,  and 
on  February  16,  1895,  executed  a  chattel  mortgage  in 
which  was  included  the  firm's  stock  of  hardware  and  im- 
plements then  on  hand,  and  in  terms  secured  the  pay- 
ment of  amounts  of  indebtedness  to  sixty-five  creditors, 
the  name  of  each  and  the  amounts  due  the  creditors 
being  stated  in  a  schedule  or  list  attached  to  and  a  part 
of  the  chattel  mortgage.  An  instrument  was  at  the  same 
time  executed  by  which  the  notes  and  accounts  belonging 
to  the  firm  w^ere  transferred  to  the  creditors.  These  in- 
struments w^ere  executed  and  filed  in  the  office  of  the 
clerk  of  Pawnee  county.  Of  the  execution  of  the  instru- 
ments but  two  of  the  creditors  had  any  prior  or  contem- 
poraneous knowledge.  Some  of  the  creditors  accepted 
the  action  of  the  firm  as  set  forth  in  the  instruments  to 
wiiich  we  have  referred,  others  refused  to  accept;  of  the 
latter  was  the  Fii"st  National  Bank  of  Pawnee  City,  and 
for  it  and  other  creditors,  respectively,  suits  against  the 
firm  were  instituted  in  which  writs  of  attachment  were 
procured  to  issue  and  levies  were  made  on  the  property 
described  in  the  mortgage.  There  was  also  in  the  returns 
to  the  w'rits  a  statement  that  the  levies  extended  to  and 
included  the  notes  and  accounts.  For  some  of  the  mort- 
gagees who  had  accepted  the  actions  of  the  firm  as  ex- 
pressed in  the  mortgage  and  written  transfer  of  the 
notes  and  accounts  this,  an  action  of  replevin,  was  com- 
menced. No  bond  was  given,  and  the  suit  proceeded  as 
one  for  damages  and  was  prosecuted  to  judgment  in  the 
plaintiff's  favor.    The  sheriff  justified  under  his  attach- 
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nu*ut  rij^htH,  aiul  from  the  adverse  detemiination  an  error 
proetHuliiiij;  to  this  eoiirt  lias  b(H»n  perftn^ted. 

The  main  iiiHtniiiu  ut,  the  effect  of  which  is  invoked 
in  the  controversy  herein,  was  in  form  a  chattel  mort- 
j;a{^e,  was  in  favor  of,  as  we  liave  befoi'e  stated,  sixty- 
five  persons,  creditors  of  the  firm,  and  to  the  extent  the 
record  discloses  th<»y  were  all  the  crtnlitors.    There  was  a 
I)rovision  that  the  parties  grantees  should  pn>i*ate  in 
the  proctHMls  in  the  event  of  a  foreclosure  of  the  mort- 
gage, and  this  was  in  contemplation  of  the  parties  who 
executed  it  at  the  time,  but  each  grantee  w^as  specificallT 
named,  as  was  the  amount  due  him,  and  the  mortgage 
was  clearly  one  joint  and  several  as  to  the  parties  who 
were  to  take  under  it, — was  as  if  sixty-five  simultaneous 
mortgagees  had  been  executed  on  the  same  property  to 
the  parties  with  a  provision  that  each  should  prorate  in 
the  proc(*ed8  of  the  property  if  foreclosures  occurred. 
A  mortgage  w^hich  in  t(»rm8  runs  to  a  number  of  differ- 
ent persons  may  be  to  cover  a  separate  and  several  lia- 
bility to  each  of  the  persons  named.     (Jones,  Chattel 
Mortgages  s(  c.  336;  Pingrey,  (.^battel  Mortgages  sec.  104; 
Adams  r.  A  tVmdw;/,  46  ilich.  135,  8  N.  W.  Kep.  719;  5  Am 
&  Eng.  Ency.  Law  [2d  ed.]  956.)    And  (»ither  mortgagee 
may  enforce  his  rlnim  by  foreclosure.    {Adams  i\  Xiannnn. 
supra ;  Herman,  (^hattel  ilortgages  357;  Burnett  r.  Ptvtt 
22  Pick.   [:Mass.]  55(5;    (lilson  r.  (iilsou.  2  Allen  [Mass.] 
115;  Ljm  r.  Balvut'uw,  29  N.  W.  Kep.  [Mich.]  837;  IVfl/ifr 
r.  ^^hite,  27  N.  W.  Kep.   [Mich.]  554.)     If  the  right  to 
foreclose  exists,   it   seems   to   logically   follow   that  as 
against  third  persons  one  or  more  of  the  mortgagees  may 
replevin  the  property  and  thus  defend  the  right  of  pos- 
session which  is  with  the  right  to  foreclost\ 

A  number  of  the  creditors  who  were  included  in  the 
mortgage  did  not  and  would  not  accept  it  and  refused 
to  recognize  it.  This  did  not  invalidate  it  or  render  it 
any  the  less  forceful  in  favor  of  those  who  did  accept  it. 
(1  Cobb(\y,  Chattel  Mortgages  sec.  411;  1  Jones,  Mortgages 
sec.  109.)    Such  a  mortgage  may  be  good  as  to  one  and 
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invalid  as  to  another  or  others  of  the  creditors  named  in 
it.  (Pingrey,  Chattel  Mortgages  sec.  104;  5  Am.  &  Eng. 
Eney.  Law  [2d  ed.]  956.)  The  greater  number  of  the 
mortgagees  who  did  adopt  the  mortgage  did  not  do  so 
until  after  the  writs  of  attachment  were  levied.  Their 
asserted  rights  were  held  -inferior  and  subject  to  the 
attachment  liens.  This  was  correct.  {Rogers  t\  Heads 
Iron  Foumlnf,  51  Neb.  39.)  But  this  did  not  affect  or  dis- 
turb the  rights  of  the  prior  acceptors  of  the  mortgage 
against  the  subsequently  acquired  attachment  liens. 
Against  the  latter  the  prior  mortgagees  had  the  right 
to  the  possession  of  the  property  and  to  subject  it  to  the 
satisfaction  of  their  liens. 

It  is  argued  that  the  transfer  herein  involved  was  an 
attempted  evasion  of  assignment  law,  and  therefore  void. 
Within  the  doctrine  of  this  court  announced  in  Kilpatriek' 
Koch  Dry  Goods  Co,  r.  liremers,  44  Neb.  8(53,  and  kindred 
decisions,  the  instruments  are  not  open  to  this  attack. 

On  the  point  of  the  fraudulent  character  of  the  mort- 
gage and  bill  of  sale  it  is  argued  that  the  instruments 
themselves  bore  the  stamp  of  and  disclosed  fraud,  or 
quoting  as  does  the  writer  of  the  brief,  "Where  the  facts 
relied  upon  to  render  a  mortgage  fraudulent  as  to  cred- 
itors appear  upon  the  face  thereof  or  are  undisputed,  the 
question  of  fraud  is  one  of  law  for  the  court."  (Houek  v. 
Heinzman,  37  Neb.  4()3.)  We  complete  the  statement 
there  made.  "In  all  other  cases  it  is  a  question  of  fact 
for  the  consideration  of  the  jury."  As  we  view  the  mat- 
ters herein  presenteil  there  was  nothing  disclosed  by  the 
face  of  the  papers  which  rendered  the  transaction  fraud- 
ulent and  void,  and  on  the  evidence  as  a  wiiole  the  char- 
acter of  the  transfer  was  one  of  fact  and  for  submission 
to  the  jury.  The  decision  of  the  jury  on  the  subject  of 
fraud  was  sustained  by  sufficient  evidence  and  must 
stand. 

It  is  argued  that  the  trial  court  erred  in  its  refusal  to 
submit  to  the  jury  a  special  finding  requested  for  plain- 
tiff in  error.    Within  the  view  we  have  adopted  of  the 
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matter  in  litifjation  the  finding  to  which  we  have  ju^1 
allu(l(*d  i'ould  not  have  aflfected  the  disposition  to  be 
made  of  the  cause, — would  not  have  been  material;  heme 
the  refusal  did  not  prejudice  the  complainant. 

(^ounsel  for  i)laintiff  in  error  asked  questions,  the  ob- 
ject of  which  was  to  show  by  the  answers  the  amount  for 
which  about  three-fourths  of  the  stock  of  the  hardware 
and  implements  had  been  sold  by  the  sheriff  at  priratj* 
sale.  To  these  obje<'tions  were  sustained  and  conristeBt 
oflfei^  to  i)rove  were  overruled.  The  only  service  which 
this  testimony  could  have  performed  for  the  party  for 
whom  it  was  offered  would  have  been  to  reduce  to  the 
minimum  the  value  of  the  goods  to  which  it  was  sought 
to  apply  it,  and  this  only  as  the  value  as  thus  shown  of 
the  three-fourths  could  be  applicable  relatively  to  the 
whole  or  to  all,  and  if  thus  applied,  it  gives  a  value  la^ 
than  that  established  by  the  verdict  of  the  jury,  which 
being  true,  the  plaintiff  in  error  has  not  been  prejudiced 
by  the  suppr(»ssion  of  the  offered  testimony. 

What  we  state  and  have  stated  which  in  the  words 
employed  refers  specifically  to  the  chattel  mortgage  is 
just  aK  applicable,  and  is  and  was  intended  to,  and  does, 
embrace  the  bill  of  sale. 

The  r(»turn  of  the  sheriff  on  the  writs  of  attachment 
disclosed  that  he  had  levied  upon  the  stock  of  hafflware 
and  imj>lements  and  the  notes  and  accounts  of  the  Ann. 
Accounts  are  not  the  subject  of  levy  so  as  to  transfer  the 
debt;  that  the  return  so  stated  was  without  effect  the 
original  owner,  or  if  the  accounts,  as  in  this  case,  had 
be<»n  transferre<l,  the  transferee,  could  have  collected 
them.  (1  Shinn,  Attachment  &  Garnishment  sec.  208,  p. 
402,  citing  Lrshcr  v.  dvtman,  30  Minn.  321;  Goodbar  r. 
Linddty,  11  S.  W.  Kep.  [Ark.]  577,  51  Ark.  380;  20  Ara.S 
Eng.  Ency.  Law  10r)2.)  The  foregoing  ts  the  general  rule, 
but  under  the  general  subject  of  "Attachment"  and  dis 
position  of  the  attached  property  in  our  C<Hle  of  Civil 
Procedure  the  appointment  of  a  receiver  is  provided,  iind 
in  section  214  it  is  said:  ^'Such  receiver  shall  take  pos 
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session  of  all  notes,  due  bills,  books  of  accounts,  accounts, 
and  all  other  evidences  of  debt,  that  have  been  taken  by 
the  sheriff  or  other  officer,  as  the  property  of  the  defend- 
ant in  attachment,  and  shall  proceed  to  settle  and  collect 
the  same.  For  that  purpose  he  may  commence  and  main- 
tain actions  in  his  own  name  as  such  receiver;  but  in 
such  actions  no  right  of  defense  shall  be  impaired  or 
affected."  There  seems  to  have  been  in  the  foregoing 
somewhat  taken  for  gTanted  by  the  legislators,  but  the 
only  manner  in  which  the  portion  which  refers  to  ac- 
counts can  be  given  force  is  to  recognize  that  a  levy  by 
attachment  on  them  is  a  lien  on  the  debt  aind  gives  the 
exclusive  right  to  collect,  and  this  we  will  do. 

The  property  was  not  returned,  and  its  value,  inclusive 
of  the  accounts,  may  have  furnished  the  proper  measure 
of  the  damages;  none  other  was  afforded. 

What  we  have  said  fully  meets  the  arguments  on  the 
objections  to  instructions  given  and  those  requested  and 
refused;  also  the  contention  that  the  court  erred  in  over- 
ruling the  motion  for  judgment  in  favor  of  plaintiff  in 
error  notwithstanding  the  general  verdict  against  him. 
The  judgment  of  the  district  court  must  be 

Affirmed. 


Frank  Ward  v.  State  of  Nebraska. 

Filed  June  21, 1899.    No.  10744. 

Jurors:  Cttatj.enges:  Evidence.  A  ohaUeTipe  of  a  juror  for  cause 
raises  a  question  which  is  to  be  decided  by  the  trial  jud^e  from 
a  consideration  of  all  the  facts  developed  diirinf?  his  examina- 
tion, and  any  circmnstances  which  tend  to  enlipfhten  npon  the 
matter;  and  of  these  are  the  appearance  and  actions  of  the 
jnror  while  nndergpoinff  the  examination. 

:    Qualification:  .Opinions.     An  opinion  or  impression   of 

a  jnror  formed  from  readinpf  newspaper  reports  and  hearinj? 
general  rnraors,  of  none  of  which  he  has  a  settled  belief,  but 
expresses  rather  disbelief  or  disregard,  is  hypothetical  and  doea 
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not  disqualify  him  if  he  also  states  that  he  can  render  a  lair 
and  impartial  verdict  based  solely  upon  the  evidence  and  whollj 
without  the  interference  of  such  opinion  or  Impression. 

3.  :    :    Revikw.     The  determination  of  the  trial  judge  in 

the  decision  of  a  challenge  of  a  juror  for  cause  will  be  8Qsuiiuc<i 
on  review  if  not  clearly  wrong. 

4.  Assault  with  Intent  to  Murder:    Troof  of  Intent.     A  charge  of 

an  assault  with  intent  to  murder  is  of  a  crime  of  which  the  in- 
tent is  an  essential  element,  and  its  proof  as  indispensable  as 
the  proof  of  the  act  which  it  accompanies. 

5.  :    .     Where  there  is  no  bodily  injury  or  result  from 

the  act  or  assault,  the  intent  may  not  be  presumed  from  the 
act;  but  as  the  intent  is  a  process  of  the  mind,  and  necessarilj 
hidden  or  secret,  it  may  not  be  susceptible  of  proof  by  inde- 
pendent  evidence.  It  nuiy  be  gathered  or  drawn  from  all  the 
evidence,  facts,  and  circumstances  of  the  case,  inclusive  of  the 
act,  and  is  a  matter  of  fact  for  the  consideration  and  decision 
of  the  jury. 

6.  Criminal  Law:   St'FFiciEXCY  of  Evidence.    If  a  finding  of  a  Jurr 

is  attacked  as  not  sustained  by  sufficient  evidence,  it  will  not  be 
disturbed  by  the  apiiellate  court  unless  manifestly  wrong. 

Error  to  the  district  court  for  Jeflferson  county. 
Tried  below  before  Letton,  J,     Affirmed. 

W.  P.  Freeman  and  Ileasttf  d  Clapp,  for  plaintiff  in  error: 

One  of  the  jurors  stated  on  the  voir  dire  that  he  had  an 
opinion  as  to  the  guilt  or  innocence  of  accused,  based  on 
newspaper  rei)orts  and  on  conversations,  and  that  it 
would  require  evidence  to  change  the  opinion.  The  juror 
should  have  been  excused  upon  accused's  challenge  for 
cause.  (Curry  r.  t^tate,  4  Neb.  548;  Miller  v.  mite,  29  Xeb. 
438;  Bayse  v.  ^State,  45  Neb.  261;  Coican  v.  Statc^  22  Xeb. 
519;  Olive  v.  State,  11  Neb.  11.) 

In  support  of  an  argument  in  favor  of  the  contention 
that  there  was  not  sufficient  proof  of  the  intent  charge^l 
to  sustain  the  conviction  reference  was  made  to  the  fol- 
lowing cases:  JTairstone  r.  State,  54  Miss.  689;  CHrWimr. 
State,  54  Ark.  283;  Curry  v.  Stat§,  4  Neb.  545;  Patterm 
V.  State,  85  Oa.  131;  Pot.^ieh  v.  State,  43  Neb.  501;  Lacefidi 
V.  State,  34  Ark.  275;  Smith  v.  State,  52  Ga.  88. 
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C.  J,  f^niifth.  Attorney  General^  and  C.  U.  Denncij,  Vouity 
AUornnjy  for  the  state. 

Haiirison,  C.  J, 

An  infonnation  was  filed  in  the  district  court  of  Jef- 
ferson county  in  which  the  plaintiff  in  error  was  charged 
with  an  assault  upon  one  Gregg  Long  with  a  deadly 
weapon,  "a  large  knife,  sometimes  called  a  dirk  knife/' 
with  the  intent  to  kill  and  murder  him.-   To  this  the 
plaintiff  in  en*or  pleaded  not  guilty,  and  a  trial  resulted 
in  his  conviction  and  sentence  to  a  term  of  imprison- 
ment in  the  penitentiary.    In  an  error  proceeding  in  his 
belialf  to  this  court  two  questions  are  presented,  one  that 
the  trial  court  erred  in  overruling  a  challenge  for  cause 
of  one  of  the  jurors,  and  another  that  the  evidence  was 
insufficient  to  sustain  the  verdict,  especially  of  the  intent 
elemental  of  the  crime  charged.    In  regard  to  causes  for 
challenge  to  jurors  it  is  stated  in  section  468  of  the  Crimi- 
nal (^ode:  "The  following  shall  be  good  causes  for  chal- 
lenge to  any  person  called  as  a  juror  on  the  trial  of  any 
indictment:     ♦     ♦     ♦     That  he  has  formed  or  expressed 
an  opinion  as  to  the  guilt  or  innocence  of  the  accused; 
Provided,  That  if  a  juror  shall  state  that  he  has  formeil, 
or  expressed,  an  opinion  as  to  the  guilt  or  innocence  of 
the  accused,  the  court  shall  thereupon  procee<l  to  exam- 
ine, on  oath,  such  juror  as  to  the  ground  of  such  opinion; 
and  if  it  shall  appear  to  have  been  founded  upon  reading 
newspaper  statements,  communications,  comments,  or  re- 
ports, or  upon  rumor,  or  hearsay,  and  not  upon  conver- 
sations with  the  witnesses  of  the  transactions,  or  reading 
reports  of  their  testimony,  or  hearing  them  testify,  and 
the  juror  shall  say,  on  oath,  that  he  feels  able  notwith- 
standing such  opinion  to  render  an  impartial   verdict 
upon  the  law  and  the  evidence,  the  court,  if  satisfied  that 
said  juror  is  impartial,  and  will  render  such  verdict,  may, 
in  its  discretion,  admit  such  juror  as  competent  to  serve 
in  such  case."    We  do  not  deem  it  necessary  to  quote  the 
50 
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statements  of  the  juror  who  was  challenged.  His  ex- 
amination discloKtMl  that  if  he  had  an  imi)ression  or 
opinion  relative  to  the  subject  of  the  trial,  it  was  fornml 
from  news])aper  rejxirts  which  he  had  repaid  or  from  ru 
mors  which  he  had  heard  repeated  or  discusse<l,  and  of 
the  truth  of  eitlier  the  newspaper  rc^ports  or  rumoi's  he 
had  no  fixcnl  belief,  ratlier  disbelieved  or  discredit'^l 
them.  If  the  juror  had  an  opinion  it  was  not  uncondi- 
tional or  fixed,  but  conditional  and  hypothetical,  an^l. 
within  the  doctrine  of  the  decision  in  the  case  of  Bas}fr  r. 
StatVy  45  Neb.  2(51,  it  was  not  error  to  overrule  the  chal- 
lenji^e  for  cause.  (S(  e,  also.  Murphy  v.  State,  15  Xeb.  3S3; 
(Uiny  r.  State,  5  Neb.  412.) 

It  is  urji;(Ml  in  this  ccmnection  that  the  constitu- 
tion and  our  hiws  diMuand  that  care  be  taken  tli;u 
tlie  def(»ndant  in  a  criminal  action  be  given  a  fair 
trial.  The  record  herein  discloses,  we  think,  a  well- 
sustained  careful  effort  to  afford  the  party  charged  an 
impartial  hearing,  a  trial  fairly  conducted.  To  a  coni- 
prelH»nsion  of  the  qutstion  of  int(*nt  elemental  of  the 
charge  against  the  accused  a  careful  examination  of  the 
(^videnc(*  which  l)(»ars  u]K)n  the  subject  is  neces.^ary.  The 
record  (lisclos<'S  that  Henry  W'anl,  the  father  of  the  pris- 
oner, was  the  owner  of  a  farm  on  which  the  latter  ha.l 
i-i^sided  for  som<*  time  i)rior  to  the  occurrences  in  which 
this  pi'osecution  had  its  origin,  and  further,  that  the 
latter  had  cultivate<l  a  portion  of  the  farm  and  had 
plant(d  and  had  grown  tln^reon  a  croj)  of  corn  of  which 
he  testified  he  was  entith^l  to  a  share.  This  was  fh»ne 
during  the  crop  season  of  ISDS,  prior  to  the  time  of  the 
act  which  caus(  d  his  aiTest.  In  the  fall  of  1898  the  farm 
was  leased  to  (Iregg  Long  for  the  year  1899,  to  be  wurke^l 
by  him  and  one  Frank  Picha,  Long's  brother-in-law.  They 
occupied  the  farm  on  or  about  I)(H^ember  1,  1898,  and  at 
some  date  during  that  month  Henry  Ward,  who  it  seems 
was  living  with  the  renter,  went  to  Kentucky  and  Illi- 
nois with  the  intention  of  being  absent  for  a  considerablo 
and  indefinite  time.     It  was  of  the  evidence  that  he  in- 
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structed  the  renter  that  if  his  son  came  to  the  farm  after 
certain  specifically  designated  property,  he  was  to  be 
allowed  to  take  it,  but  corn  was  not  named.     On  this 
point  there  was  a  conflict  in  the  evidence.     There  was 
some  testimony  to  the  effect  that  the  directions  to  the 
renter  were  inclusive  of  com.     It  also  appeared  that 
Henry  Ward  sold  to  Frank  Picha  a  team  of  horses  of 
which  his  son  asserted  ownership.    On  February  2,  1899, 
the  accused,  with  a  team  and  wagon,  went  to  the  farm 
and  drove  to  a  crib  in  which  there  was  some  "snapped 
corn,"  a  portion  of  which  he  claimed,  and  took  there- 
from a  wagon  load  of  the  corn.    Gregg  Long  testified  that 
he  then  had  a  conversation  with  the  plaintlflE  in  error. 
The  testimony  of  Long  on  this  point  is  as  follows:  "I  told 
him  that  we  had  no  right  to  let  this  com  go;  that  it  was 
in  my  care.     lie  said,  *It  don't  make  no  difference,'  he 
was  going  to  have  it.     I  told  him  this  corn  was  in  my 
care,  and  I  could  not  let  it  go.    Mr.  Ward  holds  me  re- 
sponsible for  it;  and  he  says,  'No,  he  wouldn't.'    I  told 
him  I  didn't  want  to  let  it  go.     He  took  that  load,  and 
when  he  took  that  load  along  I  told  him  not  to  come  back 
and  bother  me  any  more.    He  said  he  was  going  to  get 
that  corn,  and  corn  was  in  the  ear  in  the  crib  right  aside 
of  it,  and  he  said  after  that  he  was  going  to  get  the 
shelled  corn.    I  told  him,  'No.'    I  told  him  I  wanted  him 
to  stay  off  the  place.     He  said,  ^No,'  and  I  warned  him 
to  stay  off  the  place  and  not  bother  us  any  more."    Two 
days  later,  or  on  February  4,  1899,  the  accused  returned 
to  the  farm  and  procee<led  with  the  team  and  wagon  near 
to  the  crib  and  with  the  intention  to  get  another  load  of 
corn  therefrom.    The  wagon  had  on  "the  top  box"  or  the 
"double"  box.     He  was  seen  by  Long  and  Picha.,  who 
then  approached  him  and  stopped  near  the  wagon,  Long 
about  the  hindmost  portion  of  the  rim  of  one  front  whei»l 
of  the  wagon  as  it  stood,  and  Picha  nearer  the  front  end 
of  the  wagon,  but  close  to  Long.    The  plaintiff  in  error 
was  standing  in  the  wagon  bed  or  box  near  the  center, 
probably  a  trifle  toward  the  front.    Givgg  Long  testified 
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of  what  tli(  II  (HiMirred  as  follows:  "And  I  told  him  we 
didirt  have  no  ri{jht  to  let  no  more  of  that  corn  go,  and 
he  said  he  was  ^omjr  to  fi^et  it;  it  didn't  make  any  dif- 
fer<»nee,  he  was  ijoing  to  get  that  corn.  After  that  he 
chanj^ed  his  subjcut,  and  he  says,  'Those  cobs  there,  I 
am  j^oing  to  take  them,  too.'  I  told  him,  'Xo.'  He  siiid. 
They  are  worth  flO' — he  was  going  to  take  them  and 
sell  them.  I  told  him,  *No,'  the  fuel  was  all  to  be  mine 
for  boarding  the  old  gentleman;  and  he  said,  ^Xo,'  he 
was  going  to  s(dl  them.  And  from  that  he  changed  hh 
subject, — he  said  a  little  more  before  that,  but  I  cant 
reuKMnber  what  it  was, — from  that  he  change<l  his  sub- 
ject, and  he  says,  *This  black  team  there  is  yours,  too/ 
(It  belongs  to  my  brother-in-law.)  He  says,  'Yes,'  he  sap. 
*I  am  going  to  take  that,  too,'  and  we  said  'No.'  He  says. 
'I  am  going  to  take  them,'  he  says,  'I  am  going  to  tako 
them  right  along,'  and  we  both  sjmke  up  at  the  same  time 
that  the  t(  am  belonged  to  us  and  you  ain't  going  to  take 
them.  He  junqxMl  up  and  said,  '(Jod  damn  j'ou  fellows,  if 
you  want  to  fight,  I  will  fix  you  here.'  He  had  a  dirk 
knife  in  his  hand." 

Q.  What  did  he  do? 

A.  He  jumped  up  from  the  wagon,  and  with  his  knife 
right  this  way  (indicating)  in  his  right  hand,  and  ma<le 
a  lunge  to  stab  me,  and  as  he  jumju^l  I  jumped  right  out 
from  und<»r  him, — I  sh»i>ped  off  a  few  steps  pr(»tty  lively 
and  looked  over  my  shoulder.  As  he  struck  the  ground 
he  made  a  bow  in  that  shape,  and  started  after  me.  I 
broke  and  run.  He  was  coming  right  after  me.  I  had  a 
gun  by  me.  Aft(*r  I  had  run  about  ten  steps,  1  pnllc*! 
the  gun;  I  couldn't  do  it  any  sooner,  I  had  big  rou<:h 
mittens  on;  just  as  soon  as  I  could  I  got  them  ofif.  i 
l)ulled  the  gun  and  I  turn<Ml  around  and  I  says,  "Stop." 
and  he  sto]>ped. 

Also,  tliat  nothing  further  was  said;  that  Ward  got  into 
his  wagon  and  drove  away. 

Frank  Picha stated: 

He  was  going  to  take  the  team  right  along  with  hiw 
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that  (lay,  and  we  told  him  be  wouldn't.  He  said  he 
would.  And  then  he  got  mad  over  it  and  jerked  his 
overcoat  off  and  jerked  a  knife  out  of  his  pocket  and 
jumped  out  of  the  wagon  and  started  after  us. 

Q.  What  did  he  say  when  he  started  to  jump  off  of  the 
wagon? 

A.  He  said,  "Ood  damn  you  fellows,  I  will  fix  you  right 
here*,"  and  he  had  the  knife  in  his  hand  and  as  he  jumped 
off  he  made  a  strike  at  us. 

Q.  At  who? 

A.  At  Mr.  Long. 

Q.  Where  did  he  light  when  he  jumped  off  of  the  wagon 
with  reference  to  where  (iregg  Long  was  standing  at  the 
time  he  started  to  jump? 

A.  Well,  he  jumped  nearly  in  the  same  place  where  Mr. 
Long  was  standing. 

Q.  Now,  when  you  started  to  run,  what  did  he  do? 

A.  Who,  Gregg  Long? 

Q.  No,  you  and  Gregg  Long  started  to  run  away? 

A.  Well,  he  followed  us. 

Q.    Frank  Ward  followed  you? 

A.  Yes,  sir. 

Q.  How  did  he  hold  his  knife  then,  when  he  was  fal- 
lowing you? 

A.  I  think  he  held  it  this  way  (indicating);  I  know  he 
did. 

Q.  What  happened  next? 

A.  Well,  then  as  soon  as  Mr.  Long  got  his  mittens  off 
and  pulled  the  revolver  out,  why  he  stopped  Frank. 

Q.  What  did  he  say? 

A,  He  told  him  to  stop,  and  Frank  turned  around  and 
jumped  into  his  wagon  and  off  he  went. 

Q.  Did  you  see  Frank's  face  at  the  time  he  waa  run- 
ning? 

A.  Running  toward  us? 

Q.  Did  you  see  Frank  Ward's  face  at  that  time  when 
he  was  running? 

A.  At  us? 
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Q.  Yes. 

A.  Yes,  sir. 

Q.  How  did  ho  look? 

A.  He  hH)ke<l  mad. 

Q.  Had  there  been  anythinji:  Raid  about  fij^hting  pre- 
vious to  the  time  tliat  Frank  said  ^'I  will  fix  you"? 

A.  No,  8ir. 

Two  boy8,  William  and  Thomas  Larder,  who  were  pres- 
ent throwii>^  eorn  from  a  wajjjon  into  a  erib  near  where 
the  other  i)arties  were  and  h(  ard  and  saw  much  or  all  of 
what  was  said  and  done,  testified  to  the  same  efTeet  ami 
with(mt  material  diffc^rences  relative  to  the  main  facts 
as  did  Lonff  and  IMcha.     One  of  them  said  the  accimnl 
struek  at  Lon^  with  the  knife  as  he  jumptnl  from  the 
wa<»:on,  the  other  stated  that  he  did  not  see  Ward  strike 
at  Lonjj;  at  the  time  of  the  jump  from  the  waji^on.    The 
witn(*sses  for  th(*  state  described  the  knife   usetl  as  a 
"dirk,"  with  a  pointcnl  blade,  sharp  on  both  edj^es,  and  the 
blade  about  six  or  eiji^ht  inches  long.    The  aeenstnl  testi- 
fuH\  that  the  blade  of  the  knife  was  ten  or  twelve  inches 
lonp:.     He  stated  in  his  testimony  that  the  two  partii* 
threatened  him,  and  on  cross-examination  said  that  the 
threat  was  to  pros(»cute  him  if  he  took  the  eorn.     In  rela- 
tion to  his  intent  the  accused  was  asked,  **What  did  you 
intend  to  do  when  you  jumpcHl  out  of  the  waji^on?"  and 
answ(T(Ml,  "I  thou«j;ht  I  would  scare  them  away."     It  will 
have  b(H^n  noticed  that  whatever  the  intention  of  the  ar 
cused  was,  as  a  matter  of  fact  it  en(l(»d  in  an  atteini>t;  he 
inflicted  no  wound  or  bodily  injury  on  the  other  party. 
This  i*csult  was  v(»ry  probably  more  by  force  of  circum- 
stances and  preventive  conditions  than  from  lack  of  pur- 
pose on  his  part,  or  such  was  the  apparent  conclusion  oi 
the  trial  jury. 

It  is  ar{!:u(Kl  that  the  words  used  by  the  accused  just 
before  or  at  the  time  he  jumped  from  the  waj?on,  **If  you 
want  to  fij::ht,  I  will  fix  you  here,"  were  conditional  and 
show  that  he  did  not  have  an  absolute  intent  in  his  mind 
to  "fix"  them  or  one  of  them.    TherQ  had  been  do  talk  of 
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fighting  or  of  personal  violence,  and  whatever  may  have 
been  in  the  mind  of  the  plaintiff  in  error  at  the  time  he 
used  the  sentence  we  have  quoted,  it  is  clear  that  he  did 
not  care  whether  the  other  parties  wanted  to  fight  or  not; 
he,  as  soon  as  he  had  prepared  for  action  by  getting  his 
weapon  from  his  overcoat  pocket,  immediately  proceeded 
to  carry  out  any  intent  he  may  have  had,  regardless  of 
any  conditions.    The  words  employed  cannot  under  the 
circumstances  be  given  the  force  claimed  for  them,  that 
of  di&closing  a  conditional  frame  of  mind  or  intent.    The 
elements  of  the  crime  of  murder  were  all  present  and 
active  if  there  had  been  a  killing,  if  the  death  of  the  party 
assaulted  had  resulted;  but  there  was  no  killing,  there 
was  not  even  bodily  hurt  or  injury,  and  the  charge  is  of  a 
crime  of  which  the  specific  intent  was  an  essential  ele- 
ment, and  its  proof  as  indispensable  as  proof  of  the  act 
(Botseh  V.  State,  43  Neb.  501);  and  in  this  case  the  intent 
cannot  be  presumed  from  the  act.    "A  person  is  presumed 
to  intend  to  do  that  which  he  voluntarily  and  willfully 
does  in  fact  do.     *     *     *     But  if  the  intent  is  to  be  car- 
ried beyond  the  result  actually  produced  by  the  acts  of 
the  accused,  it  will  be  necessary  to  introduce  evidence 
which  would  justify  the  jury  in  so  finding.''     (Curry  v. 
State,  4  Neb.  545.)    But  where  there  is,  as  in  the  case  at 
bar,  no  result  of  the  act,  the  intent  of  the  act  is  to  be 
gathered  and  measured  by  all  the  acts,  facts,  and  circum- 
stances of  the  occurrences  upon  which  the  charge  is  predi- 
cated, as  was  observed  in  Botseh  v.  State,  43  Neb.  503. 
^The  intent  is  a  mental  process,  and  as  such  generally 
remains  hidden  within  the  mind  wherein  it  was  con- 
ceived, and  is  rarely,  if  ever,  susceptible  of  proof  by  direct 
evidence,  but  must  be  inferred  or  gathered  from  the  out- 
vrard  manifestations  shown  by  the  words  or  acts  of  the 
party  entertaining  it,  and  the  facts  or  circumstances  sur- 
rounding or  attendant  upon  the  commission  of  the  assault 
with  which  it  is  charged  to  be  connected."    While  a  pre- 
sumption may  not  arise  from  the  act,  an  inference  may. 
In  the  opinion  in  the  case  of  Krehnavy  v.  State,  43  Neb.  337, 
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in  wiiich  a  reversal  of  a  conviction  and  sentence  on  a 
charge  of  assault  with  intent  to  murder  was  soujijht,  after 
quoting  the  rule  announced  in  Curry  r.  State,  isiipru,  it  was 
stated:   "We  do  not,  however,  interpret  the  rule  to  re- 
quire in  every  case  independent  evidence  of  the  particular 
intention.    On  the  contrar3%  the  circumstances  attending 
the  principal  act  may  be  of  such  a  character  as  alone  to 
exclude  every  rational  hypothesis  except  the  existence  of 
the  specific  intent  chargeil.     According  to  the  uiodern 
and  more  reasonable  view  the  test  in  all  such  cases  is  a 
rule  of  logic  rather  than  a  rule  of  law;  and  while  a  di- 
rection to  the  effect  that  men  are  presumed  to  intend  the 
natural  and  probable  ccmsequences  of  their  voluntary 
acts  is  generally  held  unobjectionable,  what  is  meant 
thereby  is  that  the  jury  are  at  liberty,  if  the  circum- 
stances wari'ant,  to  infer  the  intent  from  the  act.    Such 
infei-ence,  in  the  Language  of  Dr.  Wharton,  is  not  one  of 
law,  but  of  probable  reasoning,  as  to  which  the  court 
may  lay  down  logical  tests  for  the  guidances  of  the  jury, 
but  can  impose  no  positive  binding  rule.     (Wharton, 
Criminal  Evidence  sees.  735,  736.)"    The  question  of  the 
intent  was  one  of  fact  for  the  jury  to  determine  from  all 
the  facts  and  circumstances,  the  act  and  all  the  attend- 
ant facts.    Although  after  the  review  of  all  the  evidence 
as  presented  in  the  record  we,  as  judges,  might  say  that 
we  have  a  doubt  of  its  sufficiency  on  the  subject  of  intent, 
we  cannot  say  that  the  determination  of,  the  jur\'  was 
manifestly  wrong;  hence  we  cannot  disturb  it.    (Monrar 
r.  State,  10  Neb.  448;   Whitman  r.  State,  42  Neb.  841.)   It 
follows  that  the  judgment  of  the  district  court  must  be 

Affihmkd. 
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Melcher  v.  Haley. 

J.  E.  :Mklcuer  v.  J.  L.  Haley. 

Filed  June  21, 1899.    No.  S952. 

Unauthenticated  Transcript  of  Judgment:  Review.  A  petition  in 
error  will  be  dlssinissed  when  the  final  judgment  or  order  as- 
sailed is  not  authenticated  by  the  certificate  of  the  clerk  of  the 
trial  court. 

Error  from  the  district  court  of  Stanton  county. 
Tried  below  before  Evans,  J.     DismU^td. 

MvNi^h  d  ()l(\soN,  for  plaintiff  in  error. 

W.  W.  Young,  contra. 

NORVAL,  J. 

AttacluHl  to  the  record  is  the  certificate  of  the  clerk  of 
the  district  court  statinj;  "that  the  foregoing  is  the  origi- 
nal bill  of  exceptions  in  said  cause,  and  also  a  true  and 
perfect  transcript  of  the  petition,  answer,  reply,  instruc- 
tions, verdict,  motion  for  a  new  trial,  and  order  of  ex- 
tension of  time  in  said  action,  as  the  same  are  on  file  and 
of  record  in  my  office."  It  will  be  observed  that  the  final 
judgment  in  the  cause  is  not  authenticated,  and  for  this 
rc^ason  the  procetMling  in  error  must  be  dismissed.  (liaiUy 
i\  Kant  man,  54  N(4).  416,  and  cases  theix?  cited;  Geneva 
Nat.  Bank  v.  l^novan,  53  Neb.  013;  Union  1\  R.  Co.  v. 
Vonng,  52  Neb.  190;  First  Nat.  Bank  of  Pierce  v.  Nolle,  52 
Neb.  507.) 

Dismissed. 
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^  tm  Vi^<^^  Association  of  Philadelphia  v.  James  A. 

KUBY   ET  AL. 
Filed  June  21, 1899.    No.  10600. 

1.  Action  on  Sheriff's  Bond:  Execition  and  Approval:  Pleaoisc. 
In  an  action  on  the  oflicial  bond  of  a  sheriff  the  petition  should 
dist'IoKe  the  exeentic?n  and  approval  of  the  bond,  or  facts  sbow- 
inp  a  waiver  of  the  u])()ro\al  of  the  l>ond,  or  facts  which  estop 
the  sureties  from  urging  Its  non-approval. 

2.  Official  Bonds:  Non-Approval:  Estoppel.  UoU  County  c.  Scj^, 
53  Neb.   170,  distinguished. 

3.  Failure  to  File  Instructions:  Exceptions:  Review.  The  omission 
to  file  instructions  before  they  are  read  to  the  jury  is  not  re- 
versible error,  wliere  a  specific  exception  was  not  taken  on  thai 
ground  before  tliey  were  read. 

4.  Sheriff:  Amekckmknt:  Notk  e.  A  judgment  of  amercement  ag^mx 
a  sheriff  is  of  no  validity  if  the  officer  had  no  notice  of  the 
proceeding  to  amerce  prior  to  the  entry  of  such  judgment. 

5.  Attorney  and  Client:  Judicial  Sale:  Payment  of  Bid.  An  at- 
torney, by  virtue  of  his  employment  to  pm.secutc  a  case,  has  do 
authority  to  bind  his  client  by  an  agreement  that  the  purcha^r 
at  the  judicial  sale  shall  j)ay  the  amount  of  his  bid  to  a  third 
person  in.slead  of  to  the  olhcer  making  the  sale. 

Ekkok  from  the  district  court  of  Thelps  county.  TrieiJ 
below  before  Ueall,  J.     licvtrnsid  in  part, 

Drydvn  &  Main  and  G.  yorbvrg,  for  plaintiff  in  error. 

/?.  A.  Draro,  Rhra  Bros,  d  Manatt,  V.  U.  Roberts,  and 
Clenvy  *S7,  Vlair,  contra. 

NOKVAL,  J. 

For  the  second  time  this  cause  has  made  its  appear 
ance  in  this  court,  the  former  decision  beinjjj  reiH)rttil  in 
49  Neb.  584.  The  action  was  upon  the  oflicial  bond  o! 
the  defendant  J.  A.  Kuby,  as  sheriff  of  Phelps  county,  to 
recover  the  sum  of  f4:]5,  which  it  is  alleged  came  into 
the  hands  of  Ruby  as  sheriff,  as  the  procwds  of  the  sal*- 
of  certain  real  estate  under  a  decree  of  foreclosure,  udJ 
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which  he  had  neglected  and  refused  to  pay  the  plaintiff. 
Upon  the  first  trial  the  main  matter  int(  rposed  by  the 
oflSccr  as  a  defense  was  that  he  had  paid  the  money  to  the 
clerk  of  the  district  court  for  the  use  of  the  plaintiff, 
which  fact  on  the  former  hearing  this  court  held  con- 
stituted no  defense,  as  it  was  the  duty  of  a  sheriff  to  ^ay 
the  proceeds  of  sale  derived  from  the  sale  of  lands,  under 
a  decree  of  foreclosure,  directly  to  the  persons  entitled 
thereto  under  the  decree,  unless  it  is  otherwise  ordered. 
Subsequent  to  the  entry  of  the  judgment  of  reversal 
new  pleadings  were  filed,  and  the  cause  was  again  tried, 
resulting  in  a  judgment  in  favor  of  the  defendants. 
Plaintiff  prosecutes  error. 

Before  reviewing  the  assignments  of  error  we  will  con- 
sid€*r  a  proposition  urged  by  the  defendants,  namely,  that 
tlie  amended  petition  of  the  plaintiff  upon  which  the 
cause  was  triiMl  does  not  state  a  cause  of  action,  because 
the  ai)proval  of  the  bond  upon  which  the  action  was 
brought  is  not  alleged.  The  only  averments  in  the  plead- 
ing relative  to  the  matter  are  that  the  defendant  Kuby 
"was  duly  elected  and  qualified  as  sheriff  of  Phelps 
county,  Nebraska,  for  the  term  commencing  January  1, 
1S90;  that,  being  required  by  law  to  give  bunds  for  the 
faithful  ix^rformance  of  his  duties,  said  J.  A.  Kuby,  as 
l)rincipal,  and  the  other  defendants  therein  as  sureties, 
ent<M*ed  into  a  bond  in  the  sum  of  flCOOO,  as  retiuired  by 
law,  for  the  faithful  performance  of  his  duties  as  such 
sheriff.  A  coi)y  of  said  bond  is  hereto  attached,  marked 
'Exhibit  A,'  and  made  a  part  hereof."  It  will  be  ob- 
served that  there  is  no  allegation  that  the  bond  was  ever 
ai)i>roved  by  any  officer  or  board,  nor  are  facts  aveiTe^l 
from  which  the  inference  can  be  drawn  that  the  bond 
was  approved.  It  is  averi-ed  that  defendants  "entered 
into  a  bond,"  which  is  equivalent  to  an  allegation  that 
they  signed  the  instrument  declared  on  and  not  that  it 
had  been  approved.  Had  the  plaintiff  alh^ged  that  the 
defendants  executed  the  bond,  it  might  include,  or  cover, 
the  performance  of  every  act  essential  to  the  making  and 
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ni)i)roviiip  of  the  boiul;  but  the  pleading  contains  no  such 
a venn(»nt,  or  a  wtati*  of  faotB  of  like  import.    It  is  not  even 
allej^<Hl  that  the  bond  in  question  was  ever  tiled  in  the 
office  of  the  county  clerk  of  Phelps  county,  or  that  it  was 
ever  pn*sented  for  api>n>val  to  the  county  T)oard.    To  ire 
ate  a  liability  aj^ainst  the  defendant  sureties  it  mugta|h 
pear  that  the  bond  was  filed  and  approvcMl,  or  facts  dijv 
c1o8(k1  which  estopped  the  sureties  from  asserting  that 
the  bon<l  was  nev(T  approvinl,  as  was  the  case  in  M 
CoHHty  V.  i^vott,  53  Neb.  176,  where  the  bond  of  Srottai^ 
county  treasurer,  was  ex<*<»ute<l  and  delivi  red  within  th*- 
statutory  jK^riod  to  the  proper  officer,  was  approved  out 
of  time,  but  Scolt  obtained  possession  of  the  oRice  iber^ 
under  and  rec(»ivi  d  the  fees  and  emoluments  thereof;  and 
it  was  lu»ld  that  the  surc^ties  weiv  liable.    Tlie  case  at  bar, 
as  made  by  the  pleading  of  the  plaintiff,  is  entirely  # 
ferent.     It  is  not  alleg(Hl  that  this  bond  was  ever  fiW. 
that  Kuby  took  possession  of  the  office  thereunder,  aD<i 
discharg(»d  the  duties  thereof  and  received  the  f ees  an-l 
emoluments  b<*lon}?inp;  thereto.    A  cause  of  action  is  not 
stated  against  the  sureties,  even  though  the  copy  of  tW 
bond  attached  to  the  amended  petition  aK  an  exhibit  b? 
consideml.     It  is  not  averrcnl  that  the  exhibit  is  a  cup 
of  the  original  and  the  indorsements  thereon. 

The  instructions  to  the  jury  were  not  filed  until  aft^r 
the  n'-turn  of  the  verdi(*t,  and  for  this  a  reversal  is  asW 
While  instructions  should  be  filed  with  the  clerk  of  ti^- 
trial  court  before  they  are  read  to  the  jury,  such  oraissioB 
will  not  work  a  reversal  where  a  specific  exception  isn»t 
taken  on  that  ground  at  or  before  the  time  they  are  reai 
{Fry  V.  TiUoiU  11  Neb.  456.)  The  record  under  review  af 
firmatively  shows  that  no  exception  was  taken  to  thf 
charge  until  after  the  verdict  was  returned  and  M> 
which,  under  the  authorities,  was  too  late  to  maketk 
error  available  in  this  court. 

It  is  asserted  that  the  verdict  and  judgment  were  is 
favor  of  all  the  defendants,  while  under  the  former  opifr 
ion  filed  when  the  cause  was  here  before,  owing  to  tk 


Vol.  58]  JANUARY  TERM,  1899.  733 


Fire  Ass'Ii  of  Philadelphia  v.  Ruby. 


judgment  of  amercement  against  Kuby,  the  plaintiff  was 
entitled  to  a  judgment  herein  against  him.  It  was  then 
decided  that  the  judgment  of  amercement  against  a 
sheriff  is,  in  a  subsequent  action  on  his  bond,  indisputa- 
ble evidence  (Tf  the  facts  essential  to  a  recovery.  It  there 
appears  that  the  amercement  order  was  made  by  consent 
of  parties,  but  on  the  last  trial  there  was  evidence  tend- 
ing to  show  that  Ruby  did  not  consent  to  the  rendition 
of  the  amercement  order  or  judgment,  and  that  he  had 
no  notice  of  the  proceeding  to  amerce  prior  to  the  entry 
of  the  order  against  him  therein.  If  Ituby  had  no  notice 
of  the  proceeding,  did  not  appear  therein,  or  consent  to 
judgment,  it  is  very  evident  that  the  amercement  order  is 
not  binding  upon  him. 

On  the  last  trial  the  defendants  were  permitted,  over 
the  objections  of  the  plaintiff,  to  prove  that  after  the 
sale  was  confirmed,  no  money  having  been  paid  by  the 
purchaser,  that  the  latter,  on  the  verbal  request  of  J.  P. 
Hartman,  one  of  the  plaintiff's  attorneys  in  the  foreclos- 
ure suit,  paid  the  purchase  price  to  the  clerk  of  the  court 
below  and  not  to  the  sheriff.  The  admission  of  this  evi- 
dence, it  is  urged,  was  prejudicially  erroneous,  the  argu- 
ment being  that  the  general  employment  of  an  attorney 
confers  no  authority  upon  him  to  direct  that  money  due 
his  client  upon  a  judgment  be  paid  to  a  person  not  au- 
thorized by  law  to  receive  it.  Tlie  argument  is  convinc- 
ing. It  was  the  duty  of  the  purchaser  at  the  foreclosure 
sale  to  have  paid  the  amount  of  his  bid  to  the  sheriff,  and 
upon  the  approval  and  confirmation  of  the  sale,  the  law 
imposed  en  him  the  obligation  to  pay  the  money,  less 
costs,  to  the  party  entitled  thereto.  Hartman,  by  his 
general  employment, — and  no  special  authority  was 
shown, — had  no  power  to  direct  that  the  purchase-money 
be  paid  to  the  clerk  of  the  court.  {Luce  v.  Foster,  42  Neb. 
818.)  The  judgment  as  to  the  sureties  is  aflBrmed,  but  as 
to  the  defendant  Kuby  it  is  reversed. 

Judgment  accordingly. 
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State  of  Nebraska  v.  C^ierry  CkjuxTY. 

FiLKD  June  21, 1899.    Xo.  10814. 

1.  County  Bonds:    NoTicr  op  Ei.fctiox.     lender  sertion    27.  artiol<»  1, 

chapter  IS,  C()tii]>il(Ml  Statutes,  notiee  of  a  proposition  sii limit t«^ 
to  the  eU»ctors  of  a  county  to  issue  bomls  to  build  a,  court  hous? 
must  Im»  >rivi»n  **for  four  wi'eks  in  some  ne\vsp:ii>er  published  in 
the  county,"  in  case  one  is  printed  tlierein. 

2.  :  .    The  word  "for,"  as  employed  in  said  section,  mean* 


"during','*  and  the  notice  must  be  published  for,  or  during,  four 
weeks  lK»fnre  the  day  of  election.  Four  full  weeks  must  elapse 
bt»tween  the  date  of  the  first  publication  and  the  day  fixed  for 
the  election. 

Error  from  tho  district  court  of  Lancaster  countj. 
Ti-i(Hl  below  before^  Holmes,  J.     Reversed. 

C,  J.  SifUfthy  Aitarneii  Generah  and  George  F.  Corcoran, 
for  the  state: 

The  court  shouhl  declare  the  bonds  invalid  on  the 
ground  that  the  notice  of  the  election  at  which  they  wen* 
votcHl  was  insufticii'nt.  {iMirnon  r.  Gibson,  18  Neb.  137: 
State  r.  VonieU,  54  Xeb.  047;  Earhf  t\  D(k\  Ifi  Row.  [U.  &] 
r>09;  Whitaler  v.  Ueaeh,  12  Kan.  402;  MvCurdtf  v.  Raln\  11 
Kan.  Ill;  Kuo.v  Vountif  r.  Mnth  Nat.  Ihwl\  147  IT.  S.  91: 
State  v.  Yelloir  Jaehi,  7)  Nev.  415;  Savings  <t  Loan  S^M-iefff  r. 
Thompson,  \V2  (^al.  :U7;  Unnee  w  lieedl  \{\  Barb.  [N.  Y.j 
347;  Market  Sat.  Hank  v.  Pacific  Xat.  Hanky  89  N.  Y.  397: 
Richardson  r.  Hates,  23  How.  Pr.  [N.  Y.]  5l«;  Baron  r. 
Kennedy,  515  ilich.  329;  Hoj/d  v.  McFarlin,  58  (Iji.  2<IS: 
Williams  v.  Hoard  of  SnpervisorSy  5S  ('al.  237;  If  ill  r.  /\/i.ww. 
27  IV X.  428;  Risar  r.  State,  5(5  Neb,  455;  \chraf<lca  Ijind, 
St(H'k-G rowing  d'  Investment  Co.  v.  McKinley-lAinning  Lixm  d 
Trust  Co.,  52'Neb.  410.) 

A.  M.  ^forrisseg,  contra. 

Cases  cited  by  the  county  attorney  are  reviewe*!  in  the 
opinion. 
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NORVAL,  J. 

The  electors  of  Cherry  county,  at  the  general  electioTi 
held  in  said  county  in  November,  180S,  voted  upon,  and 
carried,  the  proposition  to  issue  |12,000  in  county  bonds 
for  the  purpose  of  erecting  a  court  house.  The  bonds 
were  issued  by  the  authorities  of  the  county,  and  were 
by  the  auditor  of  public  accounts  registered  in  his  office. 
The  board  of  educational  lands  and  funds  agreed  with 
the  county  authorities  to  purchase  the  bonds  as  an  in- 
vestment for  the  permanent  school  fund  in  case  the 
bonds  were  legal  and  valid  obligations.  A  dispute  having 
arisen  between  said  board  and  the  county  with  respect 
to  the  validity  of  said  bonds,  the  matter  was  submittetl 
to  the  district  court  of  Lancaster  county  for  adjudication, 
upon  an  agreed  statement  of  the  facts,  under  the  pro- 
visions of  section  567  of  the  Code  of  Civil  Proc(Klure. 
From  the  deci^on  and  judgment  holding  the  bonds  legal 
and  valid  the  state  has  prosecuted  error. 

The  single  question  presented  by  the  record  is  whether 
the  notice  calling  the  election  at  which  the  proposition 
to  issue  the  bonds  was  voted  upon  was  published  as  re- 
quired by  the  statute.  The  notice  was  inserted  in  four 
successive  w^eekly  issues  of  the  licpnhUcan,  and  also  in  the 
Wcstcy^  Kcu's  Democrat,  newspapers  published  at  Valen- 
tine, in  the  county  of  Cherry.  In  the  Rcpuhlicnn  the  first 
publication  w^as  October  14,  1898,  and,  on  the  day  pre- 
ce<ling,  the  election  notice  first  appeared  in  the  Western 
Nev's  Democrat.  The  election  w^as  held  on  November  8, 
or  before  the  expiration  of  the  four  full  calendar  weeks 
after  the  first  publication  of  the  notice.  The  statute,  sec- 
tion 27,  article  1,  chapter  18,  Compiled  Statutes,  declares 
inter  alia:  "The  mode  of  submitting  questions  to  the  peo- 
ple for  any  purpose  authorized  by  law  shall  be  as  follows: 
The  whole  question,  including  the  sum  desired  to  be 
raised,  or  the  amount  of  the  tax  desired  to  be  levied,  or 
the  rate  per  annum,  and  the  whole  regulation,  including 
the  time  of  its  taking  effect,  or  having  operation,  if  it  be 
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of  a  nature  to  be  set  forth,  and  the  penalty  of  its  viola 
tion,  if  there  be  one,  is  to  be  published  for  four  weeks  in 
some  new8pai)er  published  in  the  county."  The  pwvis 
ions  quoted  Rovem  and  control  the  submission,  to  the 
vote  of  the  electors  of  Cherry  county,  of  the  proposition 
to  issue  the  bonds  in  qu(*stion.  'Of  this  there  is  no  room 
for  doubt.  The  present  controversy  arii^es  over  the  mean 
ing  of  the  words  in  the  portion  of  the  section  quoted 
above,  "for  four  w<H*ks  in  some  newspaper  published  in 
the  county,"  the  contention  of  the  county  attorney  bein? 
that  the  publication  is  complete  upon  the  distribution  of 
the  newspaper  containinj?  the  fourth  w<H*kly  insertion  of 
the  noti(»e,  while  the  attorney  general  argues  that  the 
first  publication  must  be  made  at  least  four  weeks,  and 
the  last  insertion  one  week,  prior  to  the  election;  in  other 
words,  the  notice  is  incomplete  until  four  weeks  haie 
elapsed  after  the  first  publication.  We  are  not  aware 
that  the  precisi*  point  ever  has  bwn  adjudicated  by  this 
court,  although  questions  of  a  somewhat  similar  nature 
have  b<*en  passed  upon. 

In  Imicsou  r.  (jlihxoi},  18  Neb.  137,  the  court  constrned 
section  497  of  the  Code  of  Civil  Procedure,  which  proridei; 
that  notice  of  the  sales  of  lands  upon  execution  shall  be 
given  "for  at  least  thirty  days  before  the  day  of  sale,  by 
advertisement  in  some  newspaper  printed  in  the  eounty." 
etc.,  and  it  was  held  that  the  statute  was  not  satisfied  bj 
one  insertion  of  the  notice  at  least  thirty  days  before  the 
day  of  sale,  but  that  the  word  "for"  in  the  section  means 
"during,"  and  that  the  notice  is  requirtnl  to  be  published 
during  the  thirty  days.  }Vhital'rr  r.  Beach ^  12  Kan.  49il, 
cited  in  the  opinion  in  that  case,  fully  sustains  the  doc- 
trine. 

In  f^tnte  r.  Coruclh  54  Neb.  047,  the  word  "for"  in  the 
phrase  "for  each  fiscal  year,"  in  section  20,  chapter  2S, 
Compiled  Statut(>s,  was  construed  to  be  the  equivalent  of 
the  word  "during." 

Se<*tion  2,  chapter  50,  Compiled  Statutes,  declares  that 
no  action  shall  be  taken  upon  an  application  for  a  license 
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to  sell  iiitoxieatinn  liquors  "until  at  least  two  weeks' 
notice  of  the  filing  of  the  same  has  been  given  by  publi- 
cation in  a  newspaper  published  in  said  county  having 
the  largest  circulation  therein.''  In  Pisar  v.  State,  50  Neb. 
455,  the  notice  of  an  application  for  a  saloon  license  was 
published  for  two  suc(»ersive  weeks,  and  the  license  was 
granted  the  fourteenth  day  after  the  first  publication. 
In  that  case,  in  an  opinion  by  Iuvixe,  C,  carefully  re- 
viewing the  authorities,  it  was  held  that  action  could  be 
taken  only  after  the  expiration  of  two  weeks,  and  that 
the  license  was  prematurely  granted  and  was  void. 

These  three  decisions  are  quite  in  point  upon  the  ques- 
tion now  under  consideration.  The  construction  placed 
upon  the  statute  by  the  county  attorney  wholly  ignores 
the  word  *^for"  in  wt  ction  27  under  consideration.  That 
wt>rd  was  inserted  for  a  purpose,  and  in  construing  stat- 
utes it  is  a  cardinal  rule  to  give,  if  possible,  force  and 
effect  to  each  sentence  and  word  contained  therein. 
Teste<l  by  this  rule,  what  meaning  should  be  placed  on 
the  preposition  "for"?  Manifestly  it  is  equivalent  to  the 
word  "during,"  and  such  is  its  general  signification.  Had 
the  lawmakers  intended  that  notice  of  the  proposition 
submitted  to  a  vote  of  the  people  of  a  county  should  be 
complete  upon  the  foui'th  weekly  insertion  in  the  news- 
paper, they  doubtless  would  have  expressed  such  purpose 
by  omitting  from  the  statute  the  word  "for,"  or  by  the 
uso  of  some  appropriate  language  which  would  moi'e 
elearly  express  what  was  in  the  legislative  mind.  The 
statute  is  not  complied  with  unless  the  notice  is  publishe<l 
in  a  newspaper  during  four  weeks  preceding  the  election. 
Four  we<^ks  must  intervene  between  the  first  publication 
and  the  election.  This  construction  is  not  only  in  line 
with  the  decisions  of  this  court,  of  which  mention  is 
made  above,  but  is  fortified  by  the  adjudications  of  other 
coui»ts  in  passing  upon  a  similar  question. 

The  statute  of  New  York  requiring  that  notice  to  the 
croditors  of  one  insolvent  to  show  cause  must  be  pub- 
lished "for  six  weeks  successively"  was  under  considerj/- 
51 
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tiou  in  People  v.  JmUjes  of  Yates  Common  Pkas,  1  Wml 
[N.  Y.]  90,  and  it  was  detenu iued  tliat  the  publkatiun 
must  be  uiade  for  six  whole  wei^ks, — that  is,  during  forty 
two  (lays.  To  the  same  effect  is  liuiice  t\  Reed,  10  Barb. 
[N.  Y.j'  347. 

The  section  of  the  Code  of  Civil  Procedure  of  Xew 
York  (section  440)  rciiuiring  that  the  service  of  summons 
by  publication  shall  be  made  for  such  length  of  time  as 
may  be  deemed  reasonable,  not  less  than  once  a  week  (or 
six  weeks,  was  construed  in  Market  Xat,  Bank  r.  Pacipt 
Xat.  Hank.  80  N.  Y.  397,  and  the  court  held  that  thesm 
ice  was  not  complete  until  the  expiration  of  at  least  sU 
full  wteks  from  the  time  of  the  tii*st  publication.    The 
court  said:    ''It  will  be  perceiv^nl  that  the  publication 
must  be  made  for  a  specitied  period  of  time,  and  when 
the  statute  provides  for  six  weeks,  it  is  obvious  that  this 
period  will  not  elapse  prior  to  its  expiration.    It  does  nut 
provide  for  a  publication  six  times  within  six  weeks,  but 
for  a  time  not  less  than  once  a  week  for  six  successive 
weeks.     The  publication  evidently  means  rather  more 
than  printing  the  notice.     Its  object  is  to  give  notice  by 
means  of  the  newspapers,  and  it  cannot  be  claimed  that 
such  notice  is  given  for  six  weeks  before  that  time  ex 
pircK     Looking  at  the  various  provisions  referred  to,  it 
is  a  reasonable  construction  that  the  law  intended  a  full 
six  weeks'  publication  and  not  six  times  in  six  diflferenr 
weeks.''     (See  Riehardson  v.  liates,  23  Uow.  Pr.  [X.  ^1 
510.) 

Notice  of  a  sale  of  real  estate  for  taxes  was  puhUshtni 
twelve  successive  wei  ks,  the  first  insertion  being  eighty 
two  days  i>rior  to  the  sale,  under  a  statute  retiuiring  tli? 
notice  to  be  given  by  advertisement  in  a  newspaper  "um^ 
each  we(»k  for  at  least  twelve  successive  wcn^ks."  TLt* 
supnnie  court  of  the  United  States,  in  an  oiiinion  by 
Justice  Wayne,  in  Eavhj  v.  Doc.  57  U.  S.  009,  said:  "Jb^ 
jnvpositlou  'for'  means  of  itself  duration  when  it  is  p»H 
in  connection  with  time,  and  as  all  of  us  use  it  in  thai 
way,  in  our  everyday  conversation,  it   cannot   be  pK- 
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sumed  that  the  legislator,  in  making  this  statute,  did  not 
mean  to  use  it  in  the  same  way.  Twelve  successive  weeks 
is  as  definite  a  designation  of  time,  according  to  our  di- 
vision of  it,  as  can  be  made.  When  we  say  that  anything 
may  be  done  in  twelve  weeks,  or  that  it  shall  not  be 
done  for  twelve  weeks,  after  the  happening  of  the  fact 
which  is  to  precede  it,  we  mean  that  it  may  be  done  in 
twelve  weeks,  or  eighty-four  days,  or,  as  the  case  may  be, 
that  it  shall  not  be  done  before." 

In  Michigan  the  statute  requires  that  notice  of  a  fore- 
closure sale  shall  be  given  "for  twelve  successive  weeks," 
and  in  Baeon  v\  Kennedy ^  56  Mich.  329,  the  notice  was  pub- 
lished twelve  times  in  as  many  weeks,  fixing  the  day  of 
sale  on  a  date  less  than  twelve  weeks  from  the  first  inser- 
tion of  the  notice.  In  that  case  it  was  adjudged  that  the 
statute  was  not  complied  with  unless  the  full  interval  of 
twelve  weeks  has  intervened  between  the  first  notice  and 
the  sale. 

The  Code  of  Georgia  requires  that  a  notice  of  sheriff's 
sale  shall  be  published  weekly  for  four  weeks  in  a  news- 
paper, and  in  Boyd  v.  McFarlin,  58  Ga.  208,  the  provision 
•  was  construed,  and  it  was  ruled  that  the  advertisement 
must  be  weekly  for  twenty-eight  days,  and  if  that  num- 
ber of  days  has  not  elapsed  between  the  first  publication 
of  the  notice  and  the  sale,  the  publication  is  insufflcirnt. 

The  fifth  paragraph  of  the  syllabus  in  Hill  v.  Faimn,  27 
Tex.  428,  reads  as  follows:  "The  statute  (Oldham  & 
White,  Digest,  art.  1103)  requiring  the  publication  for 
three  successive  weeks  of  citation  issuing  from  a  justice 
court  to  an  absent  or  transient  defendant  is  not  com- 
plied fc\ith  by  a  publication  in  three  successive  issues  of 
a  weekly  newspaper,  unless  the  full  term,  of  three  weeks, 
or  twenty-one  days,  elapse  between  the  date  of  the  first 
publication  and  the  day  on  which  the  judgment  was  ren- 
dered, exclusive  both  of  the  first  day  of  publication  and 
the  return  day  of  the  writ." 

The  county  attorney  has  cited  three  Nebraska  decisions 
and  one  Nevada  case.    The  Nebraska  cases  are  easily  dis- 


740  NEBRASKA  KEPORTg.  [VoloS 


State  V.  Cherry  County. 


tinguiBhable.  In  Daris  t\  Huston y  15  Xeb.  28,  was  con- 
strued tH^otion  79  of  the  Code  of  Civil  Procedure  relative 
to  publication  of  notice  to  non-resident  defendants,  which 
nMjuirc^s  "the  publication  must  be  made  four  consecutive 
weeks  in  some  newspaper."  It  will  be  observed  that  the 
preposition  "for"  is  omitted  from  the  language  quoted, 
and  it  was  correctly  decided  that  the  publication  h 
deemed  complete  upon  the  distribution  of  the  newspaper 
containing  the  fourth  successive  weekly  insertion  of  the 
notice. 

In  Fouts  i\  Mann,  15  Neb.  172,  service  by  publication  in 
a  mortgage-foreclosure  was  made  by  five  succesgive 
weekly  insertions  in  a  newspaper,  which  was  held  ml- 
ficient.  In  that  case  the  statute  was  neither  quoted  nor 
cited,  but  this  court  evid^ently  had  in  mind  section  ?' 
of  the  Code  of  Civil  Procedure,  which  was  construed  in 
the  prec(Hling  case  of  Davis  t\  Huston. 

In  Union  P.  It.  Co.  v.  Montgomenf.  49  Neb.  429,  we  hail 
under  consideration  section  51,  article  2,  chapter  14,  Com 
pile<l  Statutes,  relating  to  the  publication  of  ordinance?; 
in  cities  of  the  second  class  containing  over  5,000  and 
less  than  10,000  inhabitants,  and  which  contained  this 
language:    "All  ordinances  of  a  general   nature  shall 
within  one  month  after  they  are  passed,  be  published  in 
some  newspaper  published  within  the  city,    ♦    ♦   •  ami 
everj'  ordinance  fixing  a  penalty  or  forfeiture  for  its  w 
lation  shall,  before  the  same  takes  effect,  be  publisher! 
for  at  least  one  week  in  the  manner  above  described."  In 
that  case  the  ordinance  was  inserted  only  once  in  a  dailv 
newspaper,  and  we  held  the  publication  incomplete,  and 
that  to  meet  the  requirements  of  the  statute  the  puftlia 
tion  should  have  been  continued  in  each  issue  of  tb«^ 
paper  for  one  week.    In  the  opinion  it  was  said:  ^'Had 
the  paper  in  question  been  published  weekly,  then  on^ 
insertion  therein  doubtless  would  have  been  sufficient' 
This  sentence,  the  county  attorney  insists,  contains  the 
doctrine  that  one  publication   in  a  wei*kly  newspaper 
means  one  week.     In  this  he  has  shot  wide  of  the  mart 
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No  such  question  was  involved  in  that  case,  but  rather  the 
number  of  insertions  of  the  ordinance  it  required  to  con- 
stitute a  valid  publication  thereof,  and  it  was  announced 
that  if  the  insertion  was  in  a  weekly  newspaper  one  pub- 
lication would  suffice,  but  if  in  a  daily  paper  it  must  a]>- 
pear  in  each  issue  for  an  entire  week. 

Nevada  v.  Yellow  Jaclet  Silver  Mining  Co,,  5  Nev.  415, 
supports  the  construction  for  which  the  county  attorney 
contends.  That  case  was  decided  by  a  divided  court,  and 
the  argument  of  the  majority  is  unsound  and  disregards 
the  rule  for  the  interpretation  of  statutes,  which  requires 
force  and  effect  to  be  given  each  word. 

The  first  publication  of  the  proposition  submitting  to 
the  electors  of  Cherry  county  to  vote  bonds  to  build  a 
court  house  having  been  made  less  than  four  weeks  prior 
to  the  day  of  the  election,  the  bonds  were  not  legally 
voted  and  issued.    The  judgment  of  the  district  court  is 

Reversed. 


Henry  B.  Shull,  Coroner,  et  al.  v.  John  Barton, 

SlH]RIFF,  ET  AL. 
Filed  June  21, 1899.    No.  8377. 

1.  Statutes:     Adoption:     Repeal.     Where  one  statute  refers  to  an- 

other, which  is  subsequently  repealed,  the  statute  repealed  be- 
comes a  part  of  the  one  making*  the  reference  and  remains  in 
force  so  far  as  the  adopting  statute  is  concerned. 

2.  Replevin  Bond:    Justification:     Statutes:     Construction.     The 

provisions  of  section  189  of  the  Code  of  Civil  Procedure,  which 
provide  that  when  an  officer  is  notified  by  a  defendant  in  re- 
plevin that  he  excepts  to  the  sureties  on  a  replevin  bond  the 
sureties  must  justify  "upon  notice  as  bail  on  arrest,"  was  not 
tendered  inoperative  by  the  repeal  of  title  8,  chapter  1,  Code  of 
Civil  Procedure. 

3.  :  Action  Against  Approving  Officer:  Defense.  In  an  ac- 
tion against  an  officer  for  approving  an  insufficient  reple\in  bond, 
the  fact  that  the  plaintiff  afterward  seized  the  property  on 
execution  is  a  defense  pro  tanto. 
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4.  :    . :     I'AHTIES.     When  property   was    replevietl  from  a 

sherilT  who  held  under  a  writ  of  attachment,  the  sheriff,  in  his 
own  name  or  by  joininj^  with  the  attachment  creditors,  maj 
maintain  an  action  npraiiist  the  replevying  ofBcer  for  negiigenlh 
approving  the  replevin  bond. 

5.  Evidence:   Documents.    It  is  not  reversible  error  to  exclude  docu- 

mentary evidence  when  the  same  has  already  been  introduced 
by  the  other  party. 

6.  Instructions:     Issues.     It  is  error  to  give  an   instruction  i»hidi 

withdraws  from  the  consideration  of  the  jury  a  material  issue  ol 
fact  in  the  cause. 

Keiikauing  of  case  reported  iu  56  Neb.  716.  Judgment 
below  reversed, 

W.  11.  Morris,  for  plaintiffs  in  error. 

Hastings  d  Sands,  contra. 

NORVAL,  J. 

Tliis  cause  was  decided  at  the  last  term,  when  an  opin- 
ion was  filed  reversing  the  jiidpiient  below.  (56  Neb. 
716.)  A  r(  hearing  was  allowed,  and  a  second  submission 
taken.  The  facts,  with  sufficient  clearness  and  fullness, 
are  stattnl  in  the  former  opinion  and  need  not  be  restated 
at  this  time.  Certain  of  the  legal  propositions  enuneiatt*»l 
on  the  former  hearing  ai^  assailed  by  counsel  for  plain- 
tiffs below  in  language  quite  forcible,  and  not  entirely 
courteous  to  this  court. 

It  was  the  judgment  of  this  court  that  the  failure  of 
the  coroner  to  require  the  sureties  on  the  bond  given  by 
the  plaintiffs  in  replevin  to  justify  as  *'bail  on  arrest," 
pursuant  to  section  189  of  the  Code  of  Civil  Pn>cedur^, 
was  not  conclusive  evidence  of  the  negligence  of  the  con>- 
ner  in  approving  such  bond,  for  the  reason  said  section 
became  inoperative  by  the  repeal  of  chapter  1,  title  S,  of 
said  Code,  relative  to  arrest  and  bail.  Upon  a  considera- 
tion of  the  subject  anew  the  court  is  satisfied  that  thti 
doctrine  stated  is  unsound,  and  it  i-ecedes  therefrom. 
While  it  is  true  that  the  legislature  of  1887  (Session 
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Laws  1887,  ch.  99,  p.  654)  repealed  the  provisions  of  the 
Ck)de  of  Civil  Procedure  on  the  subject  of  arrest  and  bail, 
it  does  not  follow  that  such  repeal  rendered  inoperative 
that  portion  of  section  189  of  said  Code  which  requires 
that  when  a  defendant  in  replevin  shall  except  to  the 
sureties  on  a  replevin  bond  "the  sureties  must  justify 
upon  notice  as  bail  on  arrest," — that  is,  justify  in  the 
same  manner  as  was  provided  in  case  of  bail  given  for 
the  release  of  a  debtor  from  arrest.  Said  chapter  1,  title 
8,  of  said  Code  was  in  force  and  effect  when  said  section 
189  became  operative,  and  the  latter  having  referred  to 
the  former,  and  by  such  references  mad^  its  provisions 
a  part  thereof  to  the  same  extent  as  had  the  same  been 
incorporated  therein,  we  are  satisfied,  upon  principle  as 
well  as  authority,  that  the  repeal  of  said  chapter  1,  title 
8,  had  no  effect  upon  said  section  189.  (Sedgwick,  Con- 
struction of  Statutory  &  Constitutional  Law  229;  Turney 
r.  Wilton,  36  111.  385;  Sika  v.  Northwestern  R.  Co,,  21  Wis. 
370;  Wick  v.  Ft.  Plain  &  R.  S.  R.  Co.,  50  N.  Y.  Supp.  479; 
Ex  parte  Crow  Dog,  109  U.  S.  556;  Vitcrbo  v.  Frmllander, 
120  U.  S.  726;  In  re  Wilson,  140  U.  S.  578.)  In  Eudlirh  on 
Interpretation  of  Statutes  the  author  at  section  492  states 
the  rule  thus:  "Where  the  provisions  of  a  statute  are 
incorporated  by  reference  in  another,  where  one  statute 
refers  to  another  for  the  powers  given  or  rules  of  proced- 
ure prescribed  by  the  power,  the  statute  or  provision 
referred  to  or  incoi-porated  becomes  a  part  of  the  refer- 
ring or  incorporating  statute,  and  if  the  earlier  statute 
is  afterwards  repealed,  the  provisions  so  incorporated, 
the  powers  given,  or  rules  of  procedure  prescribed  by  the 
incorporated  statutes  obviously  continue  in  force  so  far 
as  they  form  a  part  of  the  second  enactment."  The  text 
is  fully  sustained  by  the  adjudicated  cases,  and  we  take 
the  first  opportunity  of  getting  in  line  therewith  by  over- 
ruling what  we  said  upon  that  subject  in  the  former 
opinion  filed  herein.  The  sureties  on  a  replevin  bond, 
therefore,  must  justify  "upon  notice  as  bail  on  arrest." 
It  is  obvious  that  the  conclusion  reached  on  this  point  at 
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tlu*  former  hoariiig  <li<l  not  control  the  determination  of 
the  cause,  wince  it  was  hehl  that  the  coroner  was  ffi\\\\ 
of  uej^ligence  in  ai)i)roving  the  replevin  bond.  Neverthe- 
less it  is  important  that  we  stand  on  the  right  sideof  tlie 
proposition. 

We  are  n()W  convinctnl  that  W(*  fell  into  another  grave 
error  when  we  said  in  the  fourteenth  paragraph  of  the 
syllabus  that  "A  sheriff,  from  whom  attache<l  property 
haj*  bc*en  replevied,  on  the  termination  of  the  replevin 
suit  in  his  favor,  and  the  return  unsatisfie<l  of  an  execu- 
tion issued  on  the  judgment,  cannot  maintain  an  action 
against  the  officer,  who  served  the  replevin  writ,  fornegli 
gently  approving  an  insufficient  replevin  bond,  whereby 
the  cr<  ditor  for  whom  the  sheriff  acted  lost  his  debt" 
By  virtue  of  the  seizui-e,  under  the  writ  of  attachment, 
the  sh(»rifT  acquinnl  a  special  interest  in  the  property  ^^ 
plevi(  d,  and  if  he  could  have  maintained  a  suit  on  the 
replevin  undertaking  or  bond,  as  we  said  he  might,  it  is 
difficult  to  pcareive  why  he  might  not,  in  a  proper  case. 
recov(»r  for  the  api)roval,  by  the  offict  r  serving  the  re 
plevin  writ,  of  an  insufficient  bond.  In  2  Freeman, Execu- 
tions, section  208,  the  doctrine  is  aptly  statcnl  in  the  fol- 
lowing language:  "But  the  moment  that  a  levy  is  made 
the  rights  and  remedies  of  the  officer  are  materially 
chaiig(»d;  or,  more  accurately  si)eaking,  lie  from  that 
momcMit  is  vested  with  rights  and  entitled  to  remwlie* 
to  which  he  c<mld  bc^fore  urge  no  valid  claim.  lie  is  en 
titled  to  retain  such  possession  and  c<mtroI  of  the  pmp^ 
erty  as  may  be  necessiiry  to  make  it  pn)ductive  under  tbf 
writ.  The  law,  therefore,  conc(Hles  to  him,  as  to  a  bailee.a 
special  i>roperty  in  the  g(MMls  in  his  custody'.  It  give?? 
him  all  the  legal  r(»medics  ne(*ded  to  maintain  his  rifihtji 
and  to  secure  him  indemnity  for  their  invasion.  If  the 
property  is  taken  from  him,  or  if,  being  left  by  him  in 
the  possession  of  anoth(»r,  it  is  taken  from  such  possession 
by  any  one,  or  is  converted  by  the  cust<Mlian,  the  ofticer 
may  sustain  an  action  of  replevin,  tresjiass,  or  trover, 
just  as  the  owner  of  an  absolute  title  could  do  in  lib' 
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circumstances.    He  may  maintain  either  of  these  actions 
against  the  defendant  as  well  as  against  a  stranger  to  the 
suit.    The  oflficer's  title  is  dependent  for  its  continuance 
upon  the  continuing  of  the  necessity  of  holding  the  prop- 
erty to  answer  the  jmrposes  of  the  writ.    If  the  judgment 
should  be  satisfied,  or  if  from  any  cause  it  should  cease  to 
be  in  force,  or  if  the  levy  should  be  set  aside,  the  officer 
would  no  longer  have  the  right  to  withhold  possession 
from  the  defendant.    As  against  the  general  owner,  the 
special  property  of  the  officer  would  be  terminated;  but 
as  against  strangers  to  the  title,  the  special  property  con- 
tinues until  the  officer  can  redeliver  the  property  to  the 
defendant"     The  foregoing  statement  of  Mr.  Freeman 
correctly  enunciates  the  law,  and  applying  the  doctrine 
to  the  case  at  bar  the  conclusion  is  irresistible  that  the 
sheriff  could  maintain  this  action  in  his  own  name.    The 
other  plaintiffs,  being  the  attaching  creditora,  were  prop- 
erly joined  under  sections  40,  42,  and  50a  of  the  Code  of 
Civil  Procedure.    This  court  is  committc^d  to  the  doctrine 
that  two  parties  having  separate  and  distinct  claims  to 
the  possession  of  the  same  property  may  join  in  an  action 
of  replevin  therefor.    {Earle  v.  Burch,  21  Neb.  702;  Jones 
V.  Lorce,  37  Neb.  816.)    If  joinder  is  permissible  in  replevin 
by  plaintiffs  who  have  successive  interests  in  the  same 
property,  evidently  the  attaching  creditors,  whose  in- 
terests and  rights  arise  by  virtue  of  the  levy  of  the  writs 
of  attachment  on  the  property,  were  properly  joined  with 
the  sheriff  as  parties  plaintiff. 

That  portion  of  the  former  opinion  is  assailed  which 
held  that  error  was  committed  by  the  trial  court  in  not 
permitting  the  coroner  to  introduce  the  executions  issued 
on  the  judgments  in  favor  of  the  seven  creditors.  There 
were  six  instead  of  seven  executions,  as  erroneously 
stated  in  the  former  opinion,  and  only  three  of  them 
were  in  favor  of  parties  to  the  riM-ord.  In  speaking  of 
the  exclusion  of  the  exeiutions  the  rule  was  stated  to  be 
that  where  attacluMl  chattels  are  replevied  from  the 
sheriff  and  delivered  to  the  claimant,  and  the  attaching 
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creditor,  peuding  the  replevin  action,  causes  them  im 
properly  to  be  taken  on  executions  to  pay  the  debt  for 
which  the  attachment  issued,  such  seizure  under  theex^ 
cut  ion  is  a  defense  in  favor  of  the  officer  who  executed 
the  repU^vin  writ  in  a  suit  against  him  by  the  creditor  k 
negligently  approving  an  insufficient  replevin  bond.  The 
i<»taking  of  the  identical  property  by  the  sheriff  under 
the  executions  might  or  might  not  be  a  competent  defense 
in  favor  of  the  coroner  for  the  approval  of  an  insufficient 
bond.  If  the  chattels  were  in  the  same  condition  and  of 
the  siime  value  as  at  the  time  the  same  were  seized  under 
the  replevin  writ,  the  defense  would  be  complete;  other 
wise  it  would  not  be.  {If inker  v.  Lee,  29  Neb.  783;  0«of 
litireh,  50  Neb.  894.)  The  taking  of  the  property  bv  the 
sheriff  would  constitute  a  defense  pro  tanto,  and  weemtl 
in  holding  on  the  former  hearing  that  the  levy  of  these 
exi»cutions  defeated  a  recovery  in  the  pi'esent  action. 

It  is  argued  that  the  answer  of  the  defendants  below 
<lo(»s  not  allege  that  any  of  the  property  retaken  by  tht 
sheriff  under  the  executions  was  finally  held  or  sold  by 
him.  It  was  unnecessary  to  allege  or  prove  the  retention 
and  sale  of  the  property  by  the  sheriff.  The  taking  of  ii 
from  the  coroner  const  it  uttnl  a  defense  pro  tanto  iu  aB 
action  by  the  former  against  the  latter  for  approving  an 
insuflicient  replevin  bond.  It  is  said  that  pi'operty,  after 
it  was  taken  under  the  executions,  was  subsequent!} 
turned  over  to  the  coroner  under  a  second  replevin  writ. 
Whether  this,  if  true,  were  material  or  not,  it  is  unnece^ 
sary  to  decide,  since  no  such  issue  was  raised  by  the  plead 
ings  in  the  case.  The  answer  set  up  the  seizure  of  the 
I>roperty  in  que  stion  by  the  sheriff  under  the  executionx 
and  this  averment  was  couti-overted  by  a  general  denial 
There  was  no  allegation  in  the  reply  that  the  coroner 
subsequently  b(x*ame  possessed  of  the  same  property,  but 
the  issue  was  whether  the  sheriff  had  levied  execution 
upon  the  property  after  it  had  been  taken  from  him  under 
the  replevin  writ.  We  are  now  persuaded  that  the  ex 
elusion  of  the  executions,  when  offered  in  evidence  by  tie 
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coroner,  was  not  reversible  error,  for  the  reason  copies 
of  these  writs  had  already  been  introduced  in  evidence 
by  the  plaintiffs  below.  {Ford  v.  State,  46  Neb.  390;  Barr 
V.  Citii  of  Omaha,  42  Neb.  341;  Hurlhurt  t\  Roscnbalm,  49 
Neb.  498;  Dcnisc  v.  City  of  Omaha,  49  Neb.  750.) 

The  court  below,  at  the  request  of  plaintiffs,  gave  the 
following  instruction,  to  which  the  defendants  duly  ex- 
cepted: "Gentlemen  of  the  jury:  You  are  instructed  that 
after  the  facts  agreed  upon  by  the  parties  in  this  case 
and  the  admissions  of  the  pleadings,  and  the  view  taken 
by  the  court  as  to  the  law  controlling  this  case,  there  are 
not  many  questions  left  for  you  to  pass  upon.  The  ques- 
tion will  be  whether  or  not  the  coroner,  in  the  replevin 
action  of  Foster  &  Co.  against  Barton,  took  an  insufficient 
bond,  and  that  by  reason  of  the  insufficiency  of  such  re- 
plevin bond  the  plaintiffs  in  this  cause  were  unable  to 
procure  the  return  of  the  property  or  the  value  thereof. 
Your  verdict  will  be  for  the  plaintiffs  if  you  find  he  did, 
from  the  evidence  of  the  case,  and  you  will  assess  the 
plaintiffs'  damages  at  $2,200,  with  interest  at  seven  per 
cent  from  the  10th  day  of  July,  1891,  to  the  16th  day  of 
September,  1895,  but  your  verdict  not  to  exceed  the 
amount  of  the  coroner's  bond,  f5,000.''  The  giving  of 
this  instruction  was  prejudicial  error,  for  which  the  judg- 
ment must  be  reversed.  It  submitted  to  the  jury  whether 
the  coroner  took  an  insufficient  replevin  bond,  and 
whether,  by  reason  thereof,  plaintiffs  were  unable  to  ob- 
tain a  return  of  the  property.  It,  in  effect,  withdrew 
from  their  consideration  every  other  issue,  and  especially 
the  conceded  fact  that  the  sheriff  did  obtain  possession  of 
the  identical  property  under  the  executions.  The  instruc- 
tion ignored  the  defendants'  theory  of  the  case  based 
upon  the  pleadings  and  evidence.  The  judgment  of  the 
district  court  will  stand 

Reversed. 
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Ellen  Klamp,  appkllke,  v.  Charles  Klamp, 
ai>pellaxt. 

Filed  June  21, 1899.    No.  10224. 

1.  Bm  Judicata.    In  Klamp  r.  Klamp,  51  Neb.  17,  it  was  determined 

that  Kllon  Klamp  owned  in  her  own  rig-ht  the  property  in  con- 
troversy herein,  l^pon  that  question  said  decision  is  conclusive 
upon  the  parties  and  their  privies. 

2.  Homestead:    lit  srand   and  Wife.     Tnder  section   2,  chapter  36, 

Compiled  Statutes,  a  husband  cannot  acquire  a  homestead  in 
the  separate  property  of  the  wife  except  with  her  consent. 

3.  :  :  Divorce.  The  right  of  a  husband  to  select  a  home- 
stead in  the  separate  property  of  the  wife  is  a  merely  inchoate 
right,  whieli  becomes  completely  divested  on  the  granting  lo 
her  of  a  decree  of  divorce. 

4.  : .     While  by  chapter  36,  Compiled  Statut4?s,  the  hus- 


band is  described  us  the  head  of  the  family,  or  the  person  who 
maj'  take  the  necosary  steps  to  protect  the  homestead  from 
forced  sjile,  he  is  not  thereby  given  the  exclusive  dominion  over 
the  homestead  or  the  right  to  the  proceeds  and  profits  derived 
therefrom,  when  the  property  is  the  seiKirate  property  of  the 
wife. 

Appkal  from  tlio  district  court  of  Lancaster  county. 
II<  ard  below  before  CouNisii,  J.     Affirmed. 

Ijiimh  i&  Aihum,  for  appellant 

f^iurifrr  cC  N//r//,  contra. 

NOUVAL,  J. 

Tills  case  is  the  aftermath  of  Khnnp  r.  Klamp^  reported 
in  51  Xeb.  17.  That  action  was  instituted  by  appellaDt 
in  this  case,  Charles  Klahip,  for  the  purpose  of  compelling 
a  reconveyance  to  him  by  appellee,  Ellen  Klamp,  of  cer- 
tain lands  situate  in  Lancaster  and  Seward  counties,  this 
state,  the  title  to  which  appellant  claim(Hl  she  held  for 
him  in  trust.  That  case  was  decided  aj^^ainst  him,  ami 
it  wa«  further  d(>termin(Ml  th(»rein  that  said  appellee 
owntnl  said  projKMty  in  her  s(»panite  riji^ht,  but  that  ap- 
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pellant  had  a  right  of  homestead  in  part  thereof,  by  rea- 
son of  the  two  having  lived  upon  the  same  and  made  it 
tlieir  home  for  several  years.  Of  the  two  causes  brought 
before  this  court  for  consideration, — for  there  are  two 
cases  consolidated  by  stipulation  of  the  parties,  the  same 
questions  of  law  applying  to  both, — one  was  instituted  by 
appellee  Ellen  Klamp  for  the  purpose  of  securing  a  di- 
vorce from  appellant,  on  the  ground  of  adultery.  A  de- 
cree of  divorce  on  that  ground  was  duly  entered  in  the 
lower  court,  and  we  must  assume  that  it  was  right  and 
just,  for  no  appeal  is  taken  from  that  part  of  the  judg- 
ment. The  other  case  was  instituted  by  ai)pellant  against 
appelle<>«  Ellen  Klamp  and  William  Stmtham  for  the  pur- 
pose of  compelling  an  accounting  for  the  procecnls  of  this 
homestead,  over  which  he  claims,  as  head  of  the  family, 
to  have  the  exclusive  dominion  and  control,  although  the 
same  is  the  separate  property  of  appellee  Ellen  Klamj), 
as  will  be  hereafter  shown,  which  proceixls  he  claims  said 
appellees  have  converted  to  their  own  use  and  benefit.  It 
is  unnecessary  to  give  a  detailed  statement  of  the  issues 
involved  in  this  case,  as  the  facts  are  identical  with  those 
in  Klamp  v.  Kl(i}np,5\  Neb.  17,thc^  parties, except  Scmtham, 
being  the  same,  and  it  is  agreed  that  if  the  action  between 
appellant  and  appellee  is  decided  adversely  to  either  of 
the  parties,  the  other  case  should  follow  the  same  course. 
To  the  action  for  divorce  appellant  set  up  an  answer  and 
cross-petition,  in  which  he  claims,  among  other  things, 
that  he  has  a  right  of  homestead  in  the  property  in  Lan- 
caster county,  by  reason  of  having  lived  thereon  with 
appellee  Ellen  Klamp,  and  also  has  a  further  interest 
therein  by  reason  of  labor  bestowc  d  thereon  by  way  of 
improving  and  cultivating  the  same,  and  moneys  of  h?s 
own  invested  therein;  that  as  a  matter  of  fact  said  Ellen 
Klamp  holds  the  title  thereto  in  trust  for  him,  he  being 
the  real  owner  thereof,  and  he  claims  further  that  said 
Ellen  Klamp  has,  against  his  will,  exercised  the  control 
and  supervision  over  the  same  without  his  will  and  con- 
sent, and  for  a  number  of  years  has  received  and  con- 
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vert(  <1  to  her  own  use  a  large  part  of  the  proceeds  thereof; 
that   8he  n»fus(*H  to  recognize  his  right  of  homestead 
thrrein,  or  any  riglit  whieh  he  may  assert  therein,  bui 
elainiH  it  as  her  individual  and  separate  property,  and 
wlirlly  exeludcH  him  therefnjm;  and  he  asks  a  dismissal 
of   appellee's   petition,   that   he   be   granted   a  divorce 
(founded  on  allegations  of  eruelty  and  abandonment), 
that  he  may  recover  his  homestead  right  in  the  premises, 
and  that  he  may  recover  from  appellee  Ellen  Klamp  tk 
rents  and  jmitits  collected  by  her  and  withheld  from  him 
since  ISOJl,  that  being  the  date  on  which  he  left  or  wa^ 
excluded  from  the  premises.    There  was  also  a  general 
prayer  for  relief.    In  her  reply  to  appellant's  cross-peti- 
tion appellee  Ellen  Klamp  avers,  among  other  things, 
that  appellant  abandoned  the  homestead,  if  any  rights  he 
had  therein,  in  1893,  and  further  sets  up  the  judgment  in 
the  former  case  of  Klamp  r.  Klamp  as  a  bar  to  his  cause 
of  action  set  up  in  said  cross-petition.    The  lower  court 
found  against  appellant  upon  all  the  issues  in  both  cases, 
from  wiiich  judgment  and  decree  he  has  appealed,  except 
as  before  stated,  he  does  not  contest  that  part  of  the  de- 
cree wiiich  grants  her  a  divorce.    No  bill  of  exceptions 
is  preserved,  the  case  having  been,  on  stipulation  of  par- 
ties, submitted  on  the  findings  of  the  court  below,  and  on 
a  i)rinted  abstract,  as  provided  by  the  rules  of  this  court. 
<\)uns(  1  for  appellant,  in  a  very  able  brief,  argue  stren- 
uously and  forcibly  that  the  questions  involveil  in  ap 
pellant's  cross-petition  were  not  involved  or  adjudicate<l 
in  the  former  case,  and  that  it  was  not  therein  decide*! 
that  the  property  in  controversy  was  the  st  i)arate  prop 
erty  of  appellee.     To  this  argument  we  cannot  assent 
We  are  of  opinion  that  both  the  right  to  a  reconveyance 
of  the  title  and  the  status  of  the  title  itself  w^ere  in  issue 
in  that  case,  and  that  both  questions  were  clearly  decide'! 
in  favor  of  .ni)p(dlee  Ellen  Klamp.    Without  quoting  from 
the  pleadings  in  that  case,  which  amply  sustain  the  lan- 
guage of  the  court,  we  call  attention  to  a  part  of  the 
decision,  written  by  Hauuisox,  J.   (51   Neb.   22):  ''The 
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evidence  in  the  case  at  bar  was  not  only  not  satisfactory 
and  conclusive  in  establishing  such  a  trust  in  favor  of 
appellant,  but  was  amply  sufficient  to  warrant  the  con- 
clusion of  the  trial  court  that  all  the  proi)erty  in  contro- 
versy was  the  separate  and  individual  property  of  the 
appellee."  The  language  of  the  court  in  that  case  was 
based  upon  a  finding  of  the  lower  court,  from  which  find- 
ing of  fact  No.  22  of  this  case  is  drawn,  wherein  it  is  spe- 
cifically found  that  the  real  estate  in  question  is  the  sepa- 
rate and  individual  property  of  the  appellee;  and  the 
third  conclusion  of  law  in  this  case,  referred  to  in  appel- 
lant's brief,  to  the  effect  that  the  adjudication  in  the 
former  case  is  a  bar  to  appellant's  cause  of  action  set 
forth  in  his  cross-petition,  is  supported  by  said  twenty- 
second  finding  of  fact.  For  this  reason  it  is  impossible 
to  assent  to  the  proposition  that  the  question  of  title  to 
the  property  was  not  in  issue  and  not  decided  in  that  case. 
We  must  tlierefore  hold  that  it  was  decided,  beyond  ques- 
tion, in  the  former  case,  that  the  property  in  question  in 
this  action  was  the  separate  property  of  the  wife,  and  it 
follows  that  it  was  also  her  separate  property  at  all  times 
covered  by  the  pleadings  in  that  case,  and  is  a  finality 
in  the  present  case.  If  it  were  her  separate  property, 
tlie  husband  could  acquire  no  homestead  rights  therein, 
except  with  her  consent.  The  section  of  the  statute  under 
which  he  could  acquire  such  right  is  section  2,  chapter  36, 
Compiled  Statutes,  a«  follows:  "Sec.  2.  If  the  claimant 
be  married,  the  homestead  may  be  selected  from  the  sepa- 
rate property  of  the  husband,  or  with  the  consent  of 
the  wife  from  her  separate  property,"  etc.  So,  if  the 
question  decided  in  the  former  case,  that  the  husband 
had  a  homestead  interest  and  right  by  curtesy  in  this 
property,  was  a  question  in  issue  therein, — and  it  could 
only  have  been  a  question  in  issue  by  reason  of  the  fact 
that  appellee  in  her  answer  alleged  that  It  was  their 
houH  stead,  for  it  was  not  so  claimed  by  appellant  in  his 
petition, — it  w^as  evidently  so  decided  in  view  of  the  fact 
that  the  partic  s  were  then  man  and  wife,  and  that  the 
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huHband  might  thereafter  acquire  a  homestead  interest 
therein  with  the  conwmt  of  the  wife,  as  he  might  acciuire 
title  by  curteHv  in  case  of  her  demise  before  his  death. 
The  wife  never  having  given  her  consent  that  the  husbanil 
could  select  this  prop(*rty  as  a  homestead, — and  we  do 
not  think  the  facts  are  such  as  to  bear  out  such  a  con- 
clusion,— and  he  never  having  done  so,  his  right  to  do  «» 
was  at  the  time  that  judgment  was  rendered  a  merely 
inchoate  right,  but  which  could  have  vestcnl  at  any  time 
in  the  future,  so  hmg  as  the  marriage  relation  existed 
betwe<*n  the  parties.     By  the  rendition  of  the  decree  of 
divorce  in  this  case,  his  right  to  select  a  homest<^d,  even 
with  the  consent  of  the  wife,  was  divested  as  completely 
as  was  his  inchoate  right  by  the  curtesy.     It  havinj:  al 
ready  been  d<*cid(Ml  that  this  property  was  the  separate 
prop(*rty  of  the  wife,  and  that  by  the  decrtH^  of  divon^ 
in  this  case  his  right  to  select  the  hcmiestead  therefnmi 
has  been  cut  ofT,  it  remains  to  decide  whether,  at  any 
time  before  such  dtHTee  was  granted  and  entereil,  appel- 
lant had,  by  any  act,  omission,  woitl,  or  contract  of  any 
kind  on  the  part  of  appellee  Ellen,  acquire<l  a  homestead 
therein,  and  if  he  had,  whether  such  fact  would  entitle 
him   to  an   ac<*ounting  for  the  proceeds  and    prcMlu(t>, 
rents,  and  profits  thereof  at  any  time  prior  to  the  n^ndi- 
tion  of  such  judgment.    It  is  not  contend<Hl  that  any  pn»- 
cc(Hlings  were  ever  instituted  to  s(*t  apart  any  part  themif 
as  a  homestead  under  the  provisions  of  our  statutes  of 
exemptions. 

The  findings  of  the  lower  court  as  to  the  facts  are  bind 
ing  upon  us,  as  the  evidence  is  not  preserve<l  in  a  bill  ^ 
exceptions.  The  findings  are,  substantially,  that  the  pro|v 
erty  in  Lan<aster  county  was  purchaseil  as  a  residence*, 
with  money  the  proceeds  of  property  of  appellee  Ellen, 
and  with  the  intent  that  the  same  should  be  a  home 
of  the  family;  that  from  the  time  they  first  went  upon 
it  down  to  1S03  it  was  the  home  of  the  parties  and  their 
children,  since  which  time  appellant  has  ceased  to  live 
upon  it,  but  that  appellee,  with  some  of  her  children, 


Vol.  58]  jANLtAnV  TERAf,  1890.  Tr..5 

Klarnp  v.  Kh  mp. 

has  continuod  to  reside  thereou  ever  since  tliat  time;  that 
while  appellant  has  contributed  labor  upon  the  place  in 
the  way  of  improving  and  cultivating  it,  no  sp()k(»n  or 
other  cons(mt  w«as  ever  given  by  appellee  to  the  selei'tion 
of  the  place,  or  any  part  of  it,  -as  a  homestead,  except  as 
shown  by  these  facts, — ^that  is,  in  the  way  of  her  per- 
mitting him  to  reside  upon  the  property  as  a  home  and 
to  labor  upon  and  improve  it,  and  his  receipt  of  a  part 
of  the  products  from  time  to  time.     It  is  found  that  he 
has  at   times   received    considerable   amounts   of   such 
products,  more  in  fact  than  the  |2,000  value  allowed  by 
law  for  homestead;  also,  that  appellee  has  received  large 
amounts  of  such  products,  and  the  moneys  derived  there- 
from, and  with  them  improved  the  place,  supported  the 
family,  purchased  the  land  in  Seward  county,  and  in 
other  ways  used  them  as  her  own.    We  take  it  that  the 
receipt  by  appellant  of  the  proceeds  of  crops  and  stock 
is  controlled  by  finding  No.  17, — which  is  as  follows: 
"That  the  plaintiff  Ellen  Klamp  has  at  all  times  claimed 
to  own  the  premises  and  property,  both  real  and  personal, 
as  her  separate  property,  and  has  denied  the  right  of  de- 
fendant Charles  Klamp  to  any  dominion  over  it  against 
her  will," — or  at  least  to  the  extent  that  if  he  received 
any  of  such  proceeds  with  her  consent,  it  was  not  with  the 
intent  on  her  part  that  he  should  have  them  as  a  right, 
but  as  a  matter  of  gift  on  her  paii:.     While  it  is  found 
that  he  at  times  has  bestowenl  labor  upon  the  property, 
in  the  way  of  farming  and  improving  it,  such  labor  was 
so  bestowed  without  any  express  understanding  that  ap- 
pellee would  account  to  him  therefor;  furthermore,  dur- 
ing the  years  he  lived  upon  the  place  he  had  a  home  and 
Avas  supported  from  the  proceeds  of  the  farm,  without  any 
express  contract  that  he  would  pay  or  account  therefor. 
As  to  whether  the  mere  fact  that  it  was  tlieir  home  would 
give  him  a  right  of  homestead  and  the  right  to  the  do- 
minion and  control  over  this  her  separate  property,  to  her 
exclusion,  we  will  discuss  later  on;  for  it  is  evident,  from 
the  findings  so  far,  that  the  only  way  in  which  he  could 
62 
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have  ac<iuin*(l  any  riRlit  of  homestead  in  this  property 
was  by  tlie  fact  of  their  having  made  it  tlie  home  of 
theniBelveft  and  fauiily.     Under  the  findings  so  far  ex- 
amined, we  cannot  hold  that  any  right  of  homestead  in 
thirt  8('i)arnte  i>roj>erty  of  appelh*e  had  ever  ro  vested  in 
nppelhmt  as  to  now  give  him  a  right  for  an  acconntin;: 
for  the  procei^ls  thertM)f  from  any  time  in  the  past  down 
to  the  time  of  the  entering  of  the  decree  of  divorce  in  this 
case.    On  the  contrary,  we  are  constrained  to  hold  that  at 
all  times  this  was  her  separate  proi)erty,  as  irrevocably 
decided  in  the  former  adjudication;  that  he  at  all  times 
while  living  there  had  a  home,  but  in  the  absence  other 
consent  accjuired  no  vest(»d  right  of  homestead  therein; 
but  that  at  all  the  times  while  the  marriage  relation  ex- 
isted between  them  he  did  have  an  inchoate  right  to  se- 
lect a  honu  stead  from  this  separate  property,  with  her 
consent.    That  inchoate  right  never  liaving  vested,  lapr^ed 
whcm  the  decree  of  divorce  was  entered  in  tliis  case,  and 
he  now  has  no  right  of  homestead,  either  vested  or  con- 
tingent, and  no  right  to  an  accounting  for  any  proctetls 
of  this  farm,  even  though  it  be  conceded  that  a  vested 
right  of  hoiiH  stead  in  a  wife's  separate  property  confers 
upnn  the  husband  the  exclusive  right  of  control  and  do- 
minion over  the  proceeds  tlieroof. 

AVe  ar(»  aware  of  the  fact  that  the  second  conclusion  of 
law  of  the  lower  court  states  that  by  reason  of  the  parties 
having  made  this  property  their  home,  and  improved  it. 
it  b(>came  tluMr  homestead.  It  is  possible  that  such  a 
conclusion  might  follow,  but  we  are  not  bound  by  sudi 
conclusion,  and  even  though  we  were,  was  it  the  lepj^, 
lative  intent  that  the  husband  should  have  the  exclusive 
dominion  and  control  of  the  homestead,  which  is  also  th»' 
separate  property  of  the  wife?  AVe  do  not  believe  that 
either  the  statutes  conferring  rights  upon  wives  to  \\\^ 
control  of  their  separate  prop(a-ty,  or  the  divorce  statutes 
of  this  state,  are  in  anywise  modified  or  abridgeil  by  tho 
statutes  of  exemptions  and  homesteads  contained  in  chap 
ter  3G,  Compiled  Statutes.    While  our  statute  does  desig 
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nate  the  husband,  when  the  parties  are  married,  as  the 
head  of  the  family,  it  does  not  necessarily  follow  that  he 
is  thereby  given  exclusive  dominion  and  control  there- 
over, but  it  is  evidently  intended  merely  that  in  case  an 
execution  is  levied  on  such  homestead  such  head  of  the 
famiJy  may  take  the  steps  designated  in  section  5  to  pro- 
tect the  same  from  forced  sale.  It  does  not  follow,  in  our 
opinion,  that  because  the  husband  is  designated  as  the 
proper  person  to  protect  the  homestead  from  forced  sale, 
that  he,  and  he  alone,  has  exclusive  dominion  thereover, 
and  that  he  alone  is  entitled  to  its  proceeds  and  the 
profits  derived  therefrom,  particularly  when  the  prop- 
erty is  the  separate  property  of  the  wife.  Such  a  holding 
would  make  it  possible  for  a  husband  to  select  a  home- 
stead from  the  separate  property  of  the  wife  and  after- 
wards to  drive  and  exclude  her  from  it  and  enjoy  it  for 
the  remainder  of  his  life  to  her  utter  exclusion;  nay, 
even  after  siich  exclusion,  in  case  of  her  demise  before 
that  of  himself,  it  would  entitle  him  to  convey  his  life  es- 
tate in  it  to  third  persons,  the  remainder  vesting  in  his 
heirs,  even  though  such  heirs  might  be  the  children  of  a 
subsequent  wife,  or  collateral  relatives,  in  case  of  failure 
of  issue,  as  provided  in  section  17  of  that  chapter.  Fur- 
thermore, should  we  hold  that  chapter  36  modifies  either 
the  statutes  relating  to  the  separate  property  of  married 
women,  or  the  divorce  statutes,  then  appellant  would  be 
entirely  remediless,  in  case  it  should  be  held  that  the 
latter  act  was  unconstitutional,  as  amendatory  of  acts 
not  designated  therein.  We  are  rather  inclined  to  be- 
lieve that  chapter  36  can  be  so  construe<l  as  to  demon- 
strate that  the  legislature  never  iiitended  that  the  hus- 
band should  have  the  exclusive  control  of  the  homestead, 
it  being  the  property  of  the  wife,  but  that  it  was  intended 
merely  that  in  either  case,  whether  it  be  his  or  her  sepa- 
rate property,  it  was  intended  that  the  homestead  should 
be  for  the  benefit  of  the  whole  family,  and  that  in  a  trial 
of  a  divorce  proceeding  the  court  should  have  the  same 
right  to  dispose  of  the  homestead  as  of  the  other  prop- 
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erty;  that  the  hom<»8t(>a<l  right  in  the  sepjlrate  property 
of  the  wife  is  still  her  separate  projierty,  over  which  the 
husband  cannot  exercise  exclusive  dominion  and  contwl, 
even  to  the  exclusion  of  the  real  owner,  his  wife,  and  that 
in  this  cas(»  it  would  be  inequitable  and  unjust  and  cleariv 
against  the  intent  of  the  legislature  in  framing  that  very 
beneficent  act,  to  hold  that  the  husband  in  this  case  has 
a  right  to  an  accounting,  as  betwecMi  hlnisfdf  and  his  wife, 
out  of  a  hoin(\st(*ad  s<dcM*t(Hl,  if  it  was  selecttnl,  from  her 
separate  i>roperty.    The  decree  is  right  and  is  in  all  things 

Affirmed. 


Dawson  County  v.  S.  n.  IT.  Clark  et  at-.,  RECEmms. 

Filed  June  21, 1899.    No.  105G0,     . 

1.  Statutes:     T?ErKAL.     Repeals   of   statutes   by  implication  are  not 

favored. 

2.  :    General  Provisions:    Constrcction.    Tt  is  a  cardinal  ml? 


of  constrnotion  that  an  act  whose  provisions  are  frcneral  will 
not,  nnh^ss  unavoidable,  be  so  interpreted  as  to  affect  more  par- 
ticular and  positive  provisions  of  a  prior  act  on  the  same  sab- 
ject. 

:    Constrtttion:    Payment  of  Jtoomexts  Against  Mrxm- 


PALTTiES.  The  act  of  isn?.  knowm  as  article  6,  chapter  77,  Coib- 
piled  Statutes,  is  not  repealed  by  section  69,  article  1,  chapter 
14,  Compiled   Statutes. 

4.  :    :     .     Statutes  in  pari  materia    should  be  c?b- 

stnied  tofl|-ether,  and,  if  jiossible,  effect  be  given  to  all  of  their 
provisions. 

5.  :    -:    .     T\y  the  provisions  of  article  6,  chapter  7T. 

Compiled  Statutes,  power  is  conferred  to  levy  taxes  upon  tbf 
taxable  property  of  a  city,  villapre,  or  school  district  to  pay* 
judgment  rendered  against  the  corporation. 

6.  Taxation:    Payment  of  Judoment  Aoainst   City.     A   tax  can  l« 

lawfully  levied  to  pay  a  judgment  against  a  city  having  les 
than  5,000  inhabitants,  or  a  village,  even  though  the  maximiaa 
amoimt  of  taxes  authorized  by  statute  to  be  assessed  for  gefi* 
eral  corjiorate  purposes  has  been  imposed. 
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:     Limit   for   School   Purposes.     Section   11,   subdivision   2, 

chapter  79,  Compiled  Statutes,  limits  the  amount  of  taxes  which 
may  be  imposed  by  a  school  district  to  twenty-live  mills  on  the 
dollar  of  assessed  valuation  for  all  purposes,  except  the  payment 
of  bonds  ihsued  by  the  district  and  the  i3urchase  and  lease  of  a 
schoolhouse. 

:    School  Districts:    Payment  of  Judgment.    A  tax  to  pay 


a  judgment  against  a  school  district  cannot  be  levied  and  col- 
lected where  the  maximum  amount  of  taxes  authorized  by  stat- 
ute for  all  purposes  has  already  been  levied. 

Error  from  tlio  district  court  of  Dawson  county.  Tried 
below  before  H.  M.  Siill»ivan,  J.     Reversed. 

George  (7.  Gillan  and  Warrington  &  Stewart,  for  plaintiff 
in  error. 

References:  Jackson  v,  Washington  County,  34  Neb.  680; 
State  V.  Bah('ork\  21  Neb.  599;  Beatrice  Paper  Co,  v.  Beloit 
Iron  Works.  4(1  Neb.  900;  State  r.  Uag,  45  Neb.  321;  Ilendrlv 
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D,iW;  on  County  v.  Clark. 
NOUVAL,  J. 

Dawsdii  coinity  surd  tlio  r(»ceiv(»i*s  of  tli<'  Union  Pacific 
IvJiihvay  Conipan.v  io  vvvowv  Jfl,llS.(52.  Ix-iiij;  the  amouht 
of  certain  taxes  li*vicfl  for  tin*  y(»ar  IHUTi  \i\Hm  the  road 
bed,  rollinji:  stock,  etc.,  of  said  e(niipaiiy  in  the  hands  of 
the  defendants,  as  reeeivc^rs,  for  the  purpose  of  payini; 
certain  judi»]nents  aj^ainst  thi*  city  of  Lexington,  tlit*  vil- 
lage of  (lothenbnrg,  and  sehoid  district  No.  1,  n»si)ect- 
ively.  Tliere  was  a  trial  to  the  court  upon  an  agiwl 
statement  of  facts,  and,  from  a  judgment  in  favor  of  Ibe 
d(»fendant,  an  error  proceeding  has  bt»en  [)ro<ecuttMl  by 
the  plaintiff. 

The  facts  stipulated  by  the  parties  are  as  follows: 

*'l.  That  the  county  commissioners  of  Dawson  county. 
Nebraska,  while  sitting  as  a  board  of  eqimlization  in 
June,  1895,  and  while  making  the  tax  levy  for  said  vear, 
made  the  following  levies,  for  county  purposes,  for  1895, 
to-wit:  For  count}'  general  fund,  9  mills  on  the  dollar; 
for  county  road  fund,  2  mills  on  the  dollar;  for  county 
bridge  fund,  3  mills  on  the  dollar;  for  county  insane  fund, 
i  of  1  mill  on  the  dollar;  and  for  the  relief  of  indigent 
soldiers  and  sailors'  fund,  1-10  of  1  mill  on  the  dollar. 

"2.  That  in  addition  to  the  above  levies  so  made,  and 
in  accordance  with  resolutions,  notices,  and  certificati'S 
from  proper  officers  of  the  city  of  Lexington,  the  village 
of  Gothenburg,  and  from  school  district  No.  1,  in  said 
Dawson  county,  Nebraska,  the  following  levies  were  made 
by  said  county  commissioners  of  said  Dawsou  county. 
Nc^braska,  for  said  year  1895: 

H^iiy  of  Lexington:  For  general  revenue,  10  mills  on 
the  dollar;  for  water  bonds,  12^  mills  on  the  dollar;  for 
(dectric  lights,  3  mills  on  the  dollar;  and  for  judgment 
fund,  15  mills  on  the  didlar. 

"Village  of  Goth(»nburg:  For  general  revenue,  10  mill.^ 
on  the  dollar;  for  electric  lights,  5  mills  on  the  dollar; 
and  for  judgment  fund,  5  mills  on  the  dcdlar. 

"School  District  No.  1;  For  school  district,  25  mills  P» 
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the  dollar;  for  bond  tax,  10  mills  on  the  dollar;  for  judg- 
ment fund,  20  mills  on  the  dollar,  the  same  being  the 
judgment  referred  to  iii  plaintiff's  petition  in  said  case. 

"That  the  judgment  against  the  city  of  Lexington  was 
upon  a  valid  claim  for  the  sum  of  $3,998;  that  the  judg- 
ment against  the  village  of  Gothenburg  was  upon  a  valid 
claim  for  the  sum  of  |106.87;  and  that  the  judgment 
against  school  district  No.  1  was  upon  a  valid  claim  for 
the  sum  of  |705.05;  and  that  none  of  said  judgments,  or 
any  part  thereof,  have  been  paid.  And  it  is  further  stip- 
ulated and  agree<l  that  the  amount  of  revenue  derived 
from  the  taxes  levied  and  collected  for  ordinary  revenue 
purposes  was  insufficient  to  meet  and  pay  the  current 
expenses  for  said  year  1895,  and  also  to  pay  said  judg- 
ments against  the  city  of  Lexington,  school  district  No.  I, 
and  the  village  of  Gothenburg.  It  is  admitted  that  part 
of  the  Union  Pacific  Railway,  the  same  being  included 
in  the  Union  Pacific  System,  mentioned  in  said  petition, 
runs  through  said  city,  village,  and  school  district,  and 
is  located  in  Dawson  county,  Nebraska,  being  a  part  of. 
the  Union  Pacific  Railway  System,  in  the  hands  of  the 
receivers  of  said  comi)any,  and  that  it  is  affected  to  the 
extent  of  its  proportion  of  said  levies.  It  is  admittcnl  that 
the  amount  due  from  these  defendants,  on  said  levies,  if 
it  shall  be  found  that  the  same  are  valid  and  legal,  and 
that  said  tax  was  legally  assessed,  and  within  the  power 
of  the  proper  officers  of  said  city,  village,  and  school  dis- 
trict to  make,  amounts  to  the  sum  of  |1,118.62,  Avhich 
sum  the  said  defendants  refuse  to  pay,  and  still  refuse, 
for  the  alleged  reason  that  the  same  was  illegally  levied 
and  impos(>d  by  the  officers  so  levying  and  imposing  the 
same,  the  same  bc^ng  beyond  the  limit  imposed  by  the 
statute  for  such  taxation,  a*s  contended  by  the  defendants 
herein;  that  the  several  judgments  herein  mentioned, 
were  not  founded  on  any  bonds  issued  by  said  city,  village, 
or  school  district,  or  any  kind  whatever,  and  that  there 
had  never  been  any  special  vote  by  the  voters  of  said 
city,  village,  or  school  district  recognizing  these  judg- 
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nientft,  and  providing  that  they  should  be  paid  by  a  tax 
levy,  but  that  said  judgments  were  upon  a  valid  claim, 
against  said  city,  village,  and  school  district." 

The  sole  question  presented  for  determination  is  this: 
Can  a  tax  be  levied  to  pay  a  judgment  against  a  city  of 
the  second  class  having  less  than  5,000  inhabitants,  a 
village,  or  school  district  when  not  empowered  so  to  du 
by  a  vote  of  the  electors,  in  addition  to  the  amount  of 
general  tax  authorized  by  law  to  be  imposed  for  citv. 
village,  or  school  district  purposes?  If  an  aflBrmatiie 
answer  be  given  to  the  proposition,  the  taxes  sought  to 
be  recovered  in  this  case  were  legal,  otherwise  invalid, 
and  the  judgment  of  the  district  court  so  holding  should 
be  aflinned. 

The  power  conferrcnl  upon  cities  of  less  than  5,000  in- 
habitants and  villages  to  levy  taxes  is  contained  in  sec- 
tion 69,  article  1,  chapter  14,  Compiled  Statutes  of  1895. 
The  first  and  second  subdivisions  of  said  section  are  as 
follows: 

"I.  To  levy  taxes  for  general  revenue  purposes  not  to 
exceed  ten  mills  on  the  dollar  in  any  one  year  on  all 
property  within  the  limits  of  said  cities  and  villages, 
taxable  according  to  the  laws  of  the  state  of  Nebraska, 
the  valuation  of  such  property  to  be  ascertained  from 
the  books  or  a*ssessment  rolls  of  the  assessor  of  the  proper 
precinct  or  township. 

"II.  To  levy  any  other  tax  or  special  assessment  au- 
thorized by  law.'^ 

By  subdivision  1  the  authority  is  confeiTcd  to  imposes 
tax  not  exceeding  ten  mills  on  the  dollar  within  any  one 
year  for  general  revenue  purposes,  and  if  it  were  not  for 
subdivision  2  of  said  section  G9,  or  some  other  provision 
of  statute,  it  could  not  be  doubted  that  ten  mills  on  the 
dollar  valuation  would  be  the  maximum  limit  of  taxes 
that  could  be  imposcnl  in  a  single  year  by  cities  of  the 
second  class  and  villages,  since  it  is  a  familiar  principle 
that  municipal  corporations  can  exercise  only  such  pow- 
ei-s  as  the  legislature  has  granted.    But  the  lawmakers 
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have  by  said  subdivision  2  conferred  upon  such  cities 
and  villages  the  right  "To  levy  any  other  tax  or  special 
assessment  authorized  by  law.''  Therefore,  if  there  exists 
a  statute  which  permits  the  levy  of  a  tax  to  pay  a  judg- 
ment obtained  against  the  city  of  the  class  named,  or  a 
village,  it  would  seem  too  plain  to  require  argument  that 
the  taxes  in  question  imposed  for  the  purpose  of  paying 
the  judgments  against  the  city  of  Lexington  and  the 
village  of  Gothenburg,  respectively,  ai'e  valid  and  should 
be  sustained.  Plaintiff  asserts  the  validity  of  said  taxes 
upon  the  provisions  of  sections  1,  2,  3,  and  4,  article  6, 
chapter  77,  Compiled  Statutes  of  1895,  which  are  here 
reproduced: 

"Sec.  1.  That  whenever  any  judgment  shall  be  obtained 
in  any  court  of  competent  jurisdiction  in  this  territory 
for  the  payment  of  a  sum  of  money  against  any  county, 
township,  school  district,  road  district,  town  or  city  board 
of  education,  or  against  any  municipal  corporation,  or 
when  any  such  judgment  has  been  recovered  and  now 
remains  unpaid,  it  shall  be  the  duty  of  the  county  com- 
missioners, school  district  board  of  education,  city  coun- 
cil, or  other  corporate  officers,  as  the  case  may  require,  to 
make  pi-ovisions  for  the  prompt  payment  of  the  same. 

"Sec.  2.  If  the  amount  of  revenue  derived  from  taxes 
levied  and  collected  for  ordinary  i)urposes  shall  be  insuf- 
ficient to  meet  and  pay  the  current  expenses  for  the  year 
in  which  the  levy  is  made,  and  also  to  pay  the  judgment 
i-emaining  unpaid,  it  shall  be  the  duty  of  the  proper  of- 
ficers of  the  corporation,  against  which  any  such  judg- 
ment shall  have  been  obtained  and  remaining  unsatisfied, 
to  at  once  proceed  and  levy  and  collect  a  sufficient  amount 
of  money  to  pay  off  and  discharge  such  judgments. 

"Sec.  3.  The  tax  shall  be  levied  upon  all  the  taxable 
property  in  the  district,  county,  township,  town  or  city, 
bound  by  the  judgment,  and  shall  be  collected  in  the 
same  manner  and  at  the  same  time  provided  by  law 
for  the  collection  of  other  taxes. 

*^Sec.  4.  The  corporate  officers  whose  duty  it  is  to  levy 
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and  <H)1I( (t  taxes  for  the  payment  of  current  exj)enses of 
•any  sueli  corporation,  against  which  a  judgment  may  Ik- 
so  obtained,  shall  also  be  required  to  levy  and  collect  the 
spi  rial  tax  theK'in  provideil  for,  for  the  payment  of  judg 
mehts.'* 

It  is  insisted  in  the  brief  of  counsel  for  defendants  that 
these  four  Hectii)n8  niertdy  impose  a  duty,  without  con 
ferring  any  power,  to  levy  a  tax  with  which  to  pay  judj:- 
ments.    To  this  we  are  unable  to  yield  assent.    It  wouW 
be  remarkable  for  the  legislature  to  make  it  the  duty  of 
cities  or  villages  and  school  districts  to  proceed  at  ona' 
to  levy  and  Cidlect  a  tax  sufficient  to  pay  any  judgment 
recovered  against  the  municipality  and  at  the  same  time 
withhold  the  power  so  to  do.     The  language  of  the  m- 
thnis  will  not  a<lmit  of  the  construction  placed  tbem)n 
by  counsel  for  the  receivei-s,  especially  when  due  eonsiil 
eration,  force,  and  effect  are  given  to  sections  3  and  i 
above  quoted.     Section  3  specifies  ui)on  what  pr(»iK^rtT 
the  levy  to  pay  such  a  judgment  shall  be  made,  and  when 
and  in  what  manner  the  same  shall  be  collected;  and  set' 
tion  i  requires  that  the  oftic(>rs,  upon  whom  is  devoM 
the  duty  of  levying  and  collecting  general  taxes  of  the 
corporation  against  which  a  judgment  has  been  rendcrd, 
shall  levy  and   colle(»t  the  tax  to  pay   such   judgment. 
Section  5  of  said  article  (5  not  only  makes  the  officer 
whose  duty  it  is  to  levy  the  tax  pers«)nally  liable  for  tk 
payment  of  the  judgment  if  after  due  demand  they  shall 
refuse  or  n(>gl(  ct  to  make  the  levy,  but  authorizes  the 
OAvner  of  the  judgment  to  invoke  the  writ  of  niandaniu> 
to  compel  the  levy  and  collection  of  the  tax.     The  pn^ 
visions  of  the  sev(>ral  sections  are  nmndatory.    They  wen* 
enacted  by  the  legislature  of  1S(>7  (General  Statutes  ISTS, 
p.  934),  and  were  before  the  court  for  consideration  in 
Jackson  r.  Washiiiffton  Cotnitif,  34  Neb.  (580.     In  that  caj^* 
it  was  contendc^l  that  the  act  of  18G7  (Compiled  StatutesJ. 
ch.  77,  art.  (5)  was  ri^pealed  by  implication  by  the  gem^ral 
revenue  law  pased  in  1879,  and  especially  by  section  Ti 
of  said  act  (Session  Laws  1879,  p.  305),  which  makes  pw- 
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visions  for  the  Icvyiug  of  taxes  for  county  purposes,  but 
this  court  refused  to  sanction  the  doctrine,  and  expressly 
ruled  that  said  article  6  was  not  thus  repealed,  the  court 
in  the  opi«5iion  saying:  "The  rule  is  that  repeals  by  im- 
plication are  not  favored,  and  when  acts  upon  the  same 
subject  can  be  harmonized  by  a  fair  and  liberal  construc- 
tion, it  will  be  done.  (Sedgwick,  Construction  of  Statu- 
toi*y  &  Constitutional  Law  98;  LaiCHon  r.  Gihsotiy  18  Neb. 
137;  State  v.  BahcovJc,  21  Xeb.  599.)  And  this  rule  has 
especial  application  to  cases  where  the  subsequent  stat- 
ute treats  of  the  subject  in  general  terms  but  not  ex- 
pressly contradicting  the  more  particular  and  positive 
provisions  with  reference  to  the  same  subject  in  a  prior 
act.  (Fob'dicl-  r.  VUlnnv  of  Pern/shiinj,  H  O.  St.  480;  Brown 
t\  Countii  Voinnn.s.sionvrs,  21  Pa.  St.  43.)  In  State  v.  Dinjcr^ 
42  N.  J.  Law  327,  the  court  says:  'Where  a  general  law 
and  a  special  statute  come  in  conflict,  the  general  law 
yields  to  the  special  without  regard  to  priority  of  date, 
and  a  special  law  will  not  be  repealed  by  a  general  stat- 
ute, unless  by  express  words  or  necessary  implication.' 
Applying  these  rules  of  construction  to  the  statutory  pro- 
visions in  question  it  is  possible  to  give  effect  to  each.'' 
In  the  light  of  the  doctrine  recognized  and  applied  in 
that  case  there  is  no  escaping  the  conclusion  that  the 
said  act  of  18G7  was  not  repealed  by  imidication  by  the 
adoption  of  section  09,  article  1,  chapter  14,  Compiled 
Statutes,  inasmuch  as  there  is  no  conflict  between  the 
tv^'o  statutes,  but  the  provisions  thereof  can,  and  should 
be,  so  construed  as  to  give  effect  to  each  and  all  of  them. 
The  conclusion  reached  is  strengthened  by  a  considera- 
tion of  section  82,  article  1,  of  said  chapter  14,  relating  to 
city  and  village  taxes  and  the  certification  thereof  to  the 
county  clerk,  which  contains  among  others  the  following 
provision:  "The  amount  which  may  be  so  certified,  as- 
s<*ssed,  and  collected  shall  not  exceed  ten  mills  on  the 
dollar  to  d(^fray  its  general  and  incidental  expenses,  to- 
«>(-ther  with  any  special  assessments  or  special  taxes,  or 
tiuiouuts  assessed  as  taxes  under  the  provisions  of  this 
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chapter,  and  such  sum  as  may  be  autliorizcMi  by  lav  to 
be  levitHl  for  the  payment  of  outstanding  bijnds  and 
debts."  This  lanp^uage  is  indicative  of  the  legislative 
puiiiose  that  taxes  otlier  than  those  impostnl  in  cities  ainl 
villages  of  the  class  we  have  been  considering,  levied  fur 
the  payment  of  outstanding  debts  or  obligations  against 
the  municipality,  such  as  a  judgment  reudered,  couM 
properly  be  certified  to  the  county  clerk.  Wliy  to  be 
thus  certified  unless  the  amounts  were  to  be  levied  aai 
collected?  To  ask  the  question  is  to  invoke  an  affimiatiTe 
answer.  Article  6  of  chapter  77,  Compiled  Statutes,  di.l 
not  extend,  nor  was  its  purjwse  to  do  so,  the  limit  of 
taxation  fixetl  by  secticm  ()9  of  chapter  14,  for  the  obvious 
reason  that  the  first  named  act  was  in  i)oint  of  tiDie  first 
<»uacte<l.  To  sustain  the  taxes  levied  against  thecitvof 
Lexington  and  village  of  Gothenburg,  ivspectively,  it  ww 
not  necessary  that  the  limit  of  taxation  prescribed  by 
said  section  (59  should  be  extended.  As  already  stated 
the  legislature  has  in  the  second  subdivision  in  expr«? 
terms  granted  to  the  cities  and  villages  governed  by  tbt 
act  the  absolute  and  unqualified  right  to  levy  taxes  oibtf 
than  those  for  general  revenue  purposes  authorized  by 
statute.  The  legislature  having  empowered  cities  of  tk 
second  class  having  less  than  5,000  inhabitants,  andvil 
lages,  to  raise  by  taxation  an  amount  sufficient  to  pay  any 
judgment  obtained  against  the  corporation,  we  areforc^i 
to  the  conclusion  that  the  taxes  in  question  levied  agains 
the  property  within  the  city  of  I^exington  and  the  villa?' 
of  Gothenburg,  respectively,  are  legal,  and  that  thedi* 
trict  court  erred  in  holding  the  same  invalid.  That  sort 
taxes  may  be  collected  by  an  action  at  law  seems  to  be 
conceded  by  the  parties,  and  for  present  purposes  weas^ 
sunie  such  to  be  the  case,  without  expressing  an  opinioi 
on  the  subject. 

There  remains  to  be  considered  the  validity  of  th 
school  district  tax.  Sections  11  and  12.  subdivision  i 
chapt(T  79,  Compiled  Statutes,  relate  to  the  levy  and  «»!• 
lection  of  taxes  by  school  districts,  which  sections  aw  ^ 
follows: 
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"Sec.  11.  The  legal  voters  at  any  annual  meeting  shall 
detettnine  by  vote  the  number  of  mills  on  the  dollar  of 
the  assessed  valuation  which  shall  be  levied  for  all  pur- 
poses— except  for  the  payment  of  bonded  indebte<lness 
.and  purchase  or  lease  of  schoolhouse — tvhich  number 
shall  not  exceed  twenty-five  (25)  mills  in  any  year.  The 
tax  so  voted  shall  be  reported  by  the  district  board  to  the 
county  clerk,  and  shall  be  levied  by  the  county  board,  and 
collected  as  other  taxes. 

"Sec.  12.  The  legal  voters  may  also,  at  such  meeting, 
determine  the  number  of  mills,  not  exceeding  ten  mills 
on  the  dollar  of  assessed  valuation,  which  shall  be  ex- 
pended for  the  building,  purchase,  or  lease  of  schoolhouse 
in  said  district,  when  there  are  no  bonds  voted  for  such 
purpose,  which  amount  shall  be  reported  levied  and  col- 
lected as  in  the  preceding  section;  Proimled^  That  the 
aggregate  number  of  mills  voted  shall  not  exceed  twenty- 
five  (25)  mills." 

These  sections,  it  is  very  evident,  contained  two  restric- 
tions upon  the  taxing  powers  of  a  school  district:  First 
— Under  neither  section  is  authority  given  to  levy  a  tax 
unless  the  same  has  been  sanctioned  by  the  legal  voters 
at  the  annual  school  meeting.  Second — The  legislature 
has  fixed  the  maximum  of  amount  of  such  taxes  that  can 
be  imposed,  which  under  section  11  is  twenty-five  mills 
on  each  dollar  of  the  assessed  valuation  for  all  purposes, 
except  the  payment  of  bonds  and  the  purchase  and  lease 
of  schoolhouse.  Section  12  cannot  be  invoked  here,  as 
the  taxes  assailed  were  not  levied  under  the  provisions 
thereof  or  for  the  purposes  therein  specified.  It  appears 
from  the  agreed  statement  of  facts  that  school  district 
No.  1  of  Dawson  county  in  1895  levied  the  maximum 
amount  authorized  by  said  section  11,  and  in  addition 
thereto  a  tax  of  twenty  mills  was  imposed  to  pay  a  judg- 
ment recovered  against  the  district. 

Reliance  is  also  placed  by  plaintiff  upon  article  6,  chap- 
ter 77,  Compiled  Statutes,  already  considered,  to  sustain 
said  taxes.    The  provisions  of  said  article  authorize  the 
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levy  of  a  tax  to  pay  a  judgment  obtained  against  a  school 
district,  but  section  11  of  tbe  school  law  quoted  contain? 
no  provision  for  the  levy  and  collection  of  such  tax  in 
addition  to  the  maximum  amount  named  in  saidsictiun 
of  twenty-five'mills.  In  this  respect  said  section  differs 
materially  from  section  Oft,  article  1,  chai>ter  U.  Com 
I)il<»d  Statut<*H.  The  provisions  of  said  article  (5,  relatinir 
to  the.  levy  and  collwtion  of  taxes  to  pay  judgments,  and 
s(»ction  11  must  be  const ni<^l  together  as  if  they  wereow 
law,  and  effect  be  given  to  both  acts.  When  so  read  and 
eonstru(^l  it  is  plain  enough  that  a  school  district  raayle^ 
gaily  levy  a  tax  to  pay  a  judgment  against  it,  but  such 
tax,  including  those  levied  for  all  other  purposes,  except 
for  the  paynu^nt  of  bonds  issued  by  the  district  and  the 
purchase  and  lease  of  a  schoolhouse,  cannot  in  the  a? 
gregate  exceed  twenty-five  mills  on  the  dollar  of  theas^ 
sesscHl  valuation  of  the  proi)erty  within  the  school  dis^ 
trict.  This  interpn^tation  gives  effect  to  every  clause  in 
both  acts,  according  to  the  rule  for  the  construction  ol 
statutes.  The  other  construction  for  which  the  county 
contends  would  do  violence  to  the  plain  language  of  said 
section  11,  and  extend  the  taxing  power  of  a  school  fe 
trict  beyond  the  limit  therein  prescribed.  While  schcxd 
district  oflic(  rs  may  levy  taxes  to  pay  judgments,  indoin«[ 
so  they  must  keep  within  the  maximum  limit  of  taxatioD 
authorized  by  statute.  The  tax  in  question  imposed  hy 
school  district  No.  1  is  illegal  and  void,  {rnitcd  Sink^^. 
Viiy  of  liurVwtjiou.  24  Fed.  Oas.  1302;  Suprrriwrs  i\  IM 
.^tatrs.  85  U.  S.  71;  Grand  Tslami  d  X.  W.  7?.  Co.  r.  Babr. 
45  Pac.  Rep.  [Wyo.]  494;  Commissioners  of  Oshorn  Conni^ 
V.  Blak'€y  25  Kan.  356.)    For  reasons  stated  the  judgment  is 

Reversed. 
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AUGU»ST  Kastner  v.  State  of  Nebraska. 

Filed  June  21, 1899.     No.  10G34. 

1.  Homicide:  T)e<irees  of  Murder.  Tn  a  prosecution  under  an  in- 
formation for.  murder  in  the  first  degree  it  is  not  reversible  error 
for  the  court  to  properly  advise  the  jury  respecting  the  distinc- 
tion between  the  different  degrees  of  murder. 

2. :    :    Malice:    Evidence.    Where  the  fact  of  killing  is 

shown,  and  no  extenuating  or  mitigating  circumstance  is  proven, 
malice  is  presumed,  and  the  crime  of  murder  in  the  second  de- 
gree is  established. 

8.  Criminal  Law:  Circumstantial  Evidence.  The  test  for  ascertain- 
ing the  sufficiency  of  circumstantial  evidence  is  whether  the 
fncts  and  circumstances  tending  to  connect  the  accused  with 
the  crime  charged  are  of  such  a  conclusive  nature  as  to  exclude, 
to  a  moral  certainty,  every  rational  hypothesis  except  that  of 
his  guilt.     (J/or(7f/ii  v.  f>tai(\  51  Xeb.  672.) 

4.  :    Evidence.    The  state  may  introduce  evidence  to  prove  any 


number  of  facts  and  circumstances  tending  to  connect  the  ac- 
cused with  the  crime,  and  if  they  are  suflficieiit  to  establish  his 
guilt  beyond  a  reasonable  doubt,  he  is  not  entitled  to  an  ac- 
quittal because  of  the  failure  of  proof  with  respect  to  one  or 
more  of  the  facts  relied  upon  for  a  conviction. 

5.  Instructions:    Ximrers.    The  failure  of  the  trial  court  to  number 

consecutively  the  instructions  is  not  reversible  error  if  no  ex- 
ception w^as  specifically  taken  on  that  point  at  the  time  the 
charge  was  given  to  the  jury. 

6.  :  Witnesses:  Detectives.  Where  police  officers  and  de- 
tectives testify  for  the  state  in  a  criminal  prosecution,  their 
testimony  should  be  weighed  with  greater  care  than  that  given 
by  disinterested  witnesses,  nnd  the  jury  should  be  substantially 
so  instructed  by  the  court  in  its  charge. 

7.  :    Criminal  Law:    Evidence.    In  a  criminal  prosecution  di- 


rect and  circumstantial  evidence  adduced  on  the  trial  should  be 
weighed  in  reaching  a  verdict,  and  it  is  not  error  in  such  case  to 
so  instruct  the  jury. 

Repetitions.     Error   cannot  be  predicated   upon 


the  refusal  of  a  request  to  charge,  where  an  instruction,  cov- 
ering the  same  subject,  as  favorable  to  the  complaining  party, 
has  been  given  by  the  court  on  its  own  motion. 

Criminal  Law:   Witnesses:    Rebutting  Evidence.     Strictly  rebut- 
ting testimony  may  be  introduced  by  the  state  even  though  the 
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names  of  the  witnesses  g'iving  such  testimony  are  not  indorefd 
on  the  information. 

10.  :  :  .  The  state  may  introduce  rebutting  evi- 
dence to  meet  any  pertinent  issue  raised  by  the  accused  in  mak- 
ing out  his  case. 

11. :     Improper  Evidence.     Kvidence  which  does  not  tend  to 

establish  the  guilt  or  innocence  of  the  defendant  of  the  crimr 
charged  should  be  excluded,  even  though  its  admission  might 
afford  the  jury  a  remote  **basis  for  a  guess." 

EiiROU  to  the  (liHtrict  coiiii:  for  Douglas  county.  Tried 
below  before  Slahaugh,  J.    Affirmed. 

See  opinion  for  statement  of  the  case. 

Albert  S.  Ritchie,  James  B.  Kell'enneijy  and  Thomm  k. 
Donohoe,  for  plaintiff  in  error: 

The  nineteenth  instruction,  relating  to  malice  and  to  the 
different  degrees  of  murder,  was  en-oneous.  (VoUmerf. 
State,  24  Neb.  8:iS;  IJrwin  v.  State,  29  O.  St  186;  Pro/* 
V.  Freel  48  Cal.  4;«);  Monjan  v.  State,  16  Tex.  App.  593.) 

Instruction  24,  relating  to  circumstantial  evidence, 
was  eiTon(H>us.    {}for(jan  r.  State,  51  Neb.  672.) 

A  portion  of  instruction  25  is  eiToneous  because  it 
singled  out  and  weaki^ned  a  portion  of  the  testiiuonj. 
{Horn  'V.  State,  15  So.  Kep.  [Ala.]  278;  Miles  r.  State,  19 
S.  E.  Kep.  [Ga.]  805;  State  v.  O'Uradif,  65  Vt.  66;  BdUni 
v.  State,  54  Ark.  588;  lirassell  v.  State,  91  Ala.  45.) 

Th(*re  was  error  in  admitting  testimony  of  the  witness 
Stine,  his  name  not  having  been  indoreed  on  the  infor 
mation.  (Kelljf  v.  State,  51  Neb.  572;  People  v.  Quick,  ii 
N.  \V.  Kep.  [Mich.]  302.) 

O.  J,  Smjfth,  Attorney  General,  and  TF.  D.  Oldham,  Dcpnti 
Attorney  General,  for  the  state. 

NORVAL,  J. 

An  information,  consisting  of  two  counts,  was  filed  in 
the  district  court  of  Douglas  county,  charging,  in  th<* 
first  count  thereof,  August  Kastner,  Joseph  Kastner,  anti 
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Lauis  Kastner  with  murder  in  the  first  degree,  by  having 
unlawfully,  purjuisely,  and  feloniously,  and  of  their  de- 
liberate and  premeditated  malice,  killed  and  murdered 
one  Daniel  Tied(»man;  and  in  the  second  count  charging 
the  murder  of  Tled( man  by  said  Kastners  while  they 
were  in  the  commission  of  a  burglary.    Each  of  the  pris- 
oners, to  the  information,  entered  a  plea  of  not  guilty, 
and  August  Kastner,  at  his  request,  was  gi*anted  a  sepa- 
rate trial.    After  a  jrortion  of  the  evidence  had  been  ad- 
duced the  county  attorney  was  permitted  to  enter  a  nolle 
proHvqui  as  to  the  second  count  of  the  information;  and 
at  the  close  of  the  trial  a  verdict  was  returned  finding 
August  Kastner  guilty  of  murder  in  the  second  degree, 
under  the  first  count.     His  motion  for  a  new  trial  was 
overruled,  and  imi)risonment  in  the  penitentiary  for  life 
was  the  sentence  iiui)osed.     By  this  proceeding  he  seeks 
a  reversal  of  this  sentence  and  judgment. 

To  assist  in  understanding  the  discussion  of  the  assign- 
ments of  error  relied  upon  for  reversal  it  is  deemed  ad- 
visable to  biiefly  state  at  this  time  some  of  the  principal 
facts  disclosed  by  the  voluminous  record  in  the  case. 
From  the  evidence  contained  in  the  bill  of  exceptions  it 
appears  that  about  3  o'clock  in  the  morning  of  June  9, 
1897,  burglars  broke  and  entered  the  saloon  of  William 
Nelson,  located  at  the  corner  of  Thirtieth  and  Spaulding 
streets,  in  the  city  of  Omaha,  of  which  fact  the  police  de- 
partment  was  advised   during  the   commission   of  the 
burglary,  and  in  response  to  this  information  policemen 
Daniel  Tiedeman  and  A.  J.  Glover,  together  with  one 
Kiley, — a  reporter  for  one  of  the  city  papers, — proceeded 
at  once  to  Nelson's  saloon.    On  arriving  there  Tiedeman 
and  Kiley  went  to  the  rear  of  the  saloon  and  Glover  pro- 
ceeded to  the  front  of  the  saloon  to  prevent  the  escape 
of  the  burglars,  and  to  apprehend  them  in  case  they  were 
in  the  building.     As  Glover  approached  the  rear  of  the 
saloon  he  discovered,  although  cloudy  and  not  very  light, 
three  persons  on  the  outside  of  the  building;  and  when  he 
^vas  within  a  short  distance  from  them  one  of  the  three 
53 
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turiH  (1  and  shot  Glover  in  the  face  with  a  revolver,  and  in 
the  body  with  a  shotgun,  which  rendered  Glover  uneon- 
Kcious  for  a  time.  lie  identilie<l  with  reasonable  cer- 
tainty the  person  who  fired  these  shots  as  being  the  ac 
cused,  August  Kastner.  The  officer  also,  while  upon  tk 
witnc^ss-stand,  described  a  portion  of  the  clothes  of  tk 
other  two  persons.  Almost  immediately  thereafter  Dan- 
iel Tiedeman  came  around  the  building,  when  he  was 
shot  in  the  abdomen  with  a  shotgun  fired  by  one  of  the 
thi'ee  persons  whom  Glover  had  discovered  going  from 
the  direction  of  the  saloon.  Tie<leman,  shortly  after  re- 
ceiving the  wound,  died  from  the  effects  thereof.  He  was 
unabU*  to  identify  the  person  who  fired  the  fatal  shtH, 
and  no  one  else  witnesseil  the  shooting.  The  pros<'CutioB 
relied  principally  upon  circumstantial  evidence  to  fasten 
guilt  upon  the  accused.  The  defendant  denied  the  shoot- 
ing and  introduced  evidence  tending  to  establish  an  alibi 
With  this  brief  statement  of  the  case  we  will  proceed  to 
a  consideration  of  the  assignments  of  error  argued  bj 
counsel. 

That  portion  of  the  charge  of  the  court  is  assailed 
which  defines  the  different  degrees  of  murder.  It  is  not 
contended,  nor  can  it  be  successfully  asserted,  that  ihk 
l-oition  of  the  charge  euunciat(Hl  incoiTect  legal  priDci- 
pl(  s,  but  the  argument  advancc^d  in  favor  of  the  accused 
is  lluit  it  was  improper  to  define  to  the  jury  the  variuu? 
<1(  griH  s  of  murder,  inasmu<h  as  the  evidence  afhluced  di.^ 
closed  that  Tiedeman  was  killed  by  a  person  who  at  tht* 
time  Avas  committing  a  burglary,  consequently  the  kill 
ing  constituted  murder  in  the  first  degree.  Had  the  de 
fcndant  been  tried  and  convicted  under  the  second  ctiunt 
of  the  information,  which  charge<l  murder  in  the  commit 
sion  of  another  felony, — a  burglary, — there  would  bi' 
more  force  to  the  argument  of  his  counsel  relative  to  tb^ 
question  now  tinder  consideration.  But  the  jury  did  n<»t 
convict  the  accused  of  murder  in  the  second  degree  und.*r 
the  second  count.  This  count  was  eliminatc^i  by  th** 
county  attorney's  voile  prosequi,  and  the  prosecution  was 
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conducted,  and  conviction  had,  under  tlie  fli'st  count, 
which  charged  murder  in  the  first  degree  and  included 
also  all  the  lesser  degrees  of  homicide;  and  it  was 
not  only  proper,  but  it  was  clearly  the  duty  of  the  trial 
judge,  to  correctly  define  to  the  jury  the  different  degrees 
of  murder.  Had  he  failed  to  have  so  instructed  the  juiy, 
we  have  no  doubt  that  defendant's  counsel  would  be  here 
complaining  of  the  omission.  The  accused  was  not  preju- 
diced by  the  jury  having  been  advised  respecting  the  dis- 
tinctions which  mark  the  different  degrees  of  murder. 

The  court  gave  the  folloAving  instruction  on  its  own 
motion :  "19.  In  case  of  homicide,  the  law  presumes  mal- 
ice from  the  unlawful  use  of  a  deadly  weapon  upon  a 
vital  part,  and  when  the  fact  of  unlawful  killing  or  shoot- 
ing causing  death  is  proved,  and  no  evidence  tends  to  show 
express  malice  on  the  one  hand,  or  any  justification,  miti- 
gation, or  excuse  on  the  other,  the  law  implies  malice, 
and  the  offense  is  then  murder  in  the  second  degree.    You 
are  instructed  that  in  law  a  loaded  gun  is  a  deadly 
weapon,  and  if  you  believe  from  the  evidence,  beyond  a 
reasonable  doubt,  that  defendant  August  Kastner  wan- 
tonly and  cruelly,  and  without  justification  or  excuse, 
shot  and  caused  the  death  of  Daniel  Tiedeman  with  a 
deadly  weapon,  then  the  law  presumes  such  shooting  was 
done  maliciously,  unless  you  believe  from  the  evidence  it 
was  done  without  malice."    The  vice  imputed  to  this  in- 
struction by  counsel  for  the  accused  is  that  it  was  not  ap- 
plicable to  the  case  made  by  the  evidence.     It  is  con- 
ceded by  the  same  counsel  that,  where  nothing  but  the 
killing  is  shown,  malice  is  presumed,  and  that  in  such  a 
case  the  instruction  quoted  would  be  a  proper  one  to 
give  the  jury,  but  where  all  the  circumstances  surround- 
ing the  homicide,  and  which  shed  or  cast  any  light  upon 
the  intent  with  which  the  act  was  committed,  are  proven, 
such  an  instruction  is  improper.    This  court  has  stated 
the  rule  in  homicide  cases  to  be  this:  Where  the  fact  of 
killing  is  shown,  and  there  is  no  explanatory  circum- 
stance proven,  malice  is  presumed  and  murder  in  the  sec- 
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ond  degree  is  made  out.  {Preuit  v.  People,  5  Neb.  377; 
Milton  r.  State,  6  Neb.  136.)  And  in  Tollmer  v.  State,  24 
Xeb.  838,  it  was  ruled  that  an  instruction  similar  to  the 
one  above  quoted  should  not  have  been  given,  because 
all  the  circumstances  of  the  killing  had  been  fully  de- 
tailed by  those  who  witnessed  the  homicide,  and  the  de 
cision  in  the  last  named  case  is  relied  upon  to  secure  a 
reversal  here.  In  that  case  all  the  circumstances  sur- 
rounding the  transaction  had  been  detailed  before  the 
jury  by  those  who  were  present,  and  saw  and  heard  what 
transpired.  Ext(»nuating  facts  were  proven  tending  to 
show  want  of  malice  and  that  life  was  taken  in  self-de- 
fense. Manifestly  the  instruction  given  in  that  case,  that 
malice  was  pit^sumed  from  the  facts  of  the  killing  aud 
that  the  crime  was  murder  in  the  second  degree,  was 
highly  pngudicial  to  the  defendant.  But  in  the  ease  at 
bar  no  pei-son  witnessed  the  shooting  other  than  Tiede- 
man,  whose  life  was  taken.  No  one  testified  to  any  ex- 
tenuating circumstance  which  would  have  warranted  the 
jury  in  finding  the  killing  was  in  self-defense,  or  that  the 
offense  was  manslaughter.  Had  the  proofs  adduced  been 
of  such  a  character  as  to  make  it  appear  that  the  killing 
of  TicKleman  was  either  justifiable  or  that  the  offense 
committed  was  below  murder  in  the  second  degree,  then 
the  instruction  criticised  would  have  been  misleading 
and  pn^judicial.  As  no  mitigating  circumstances  wen* 
proven  and  no  evidence  was  adduced  tending  to  reduce 
the  offense  to  manslaughter,  it  was  perfectly  competent 
for  the  court  to  inform  the  jury  what  facts  and  cirt*uni- 
stances  would  justify  them  in  finding  the  accustnl  guiltr 
of  murder  in  the  second  degree.  There  is  no  merit  in  the 
suggestion  of  counsel  that  said  instruction  19  was  er^on^ 
ous  because  there  was  no  evidence  that  Tiedeman  wa^* 
shot  by  the  defendant.  The  many  circumstances  d^ 
veloped  on  the  trial  point  to  the  accused  as  the  person 
who  fired  the  shot  which  cost  Tiedeman  his  life. 

Complaint  is  made  of  the  giving  of  instruction  24. 
which  relattnl  to  the  subject  of  circumstantial  evidence. 
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upon  two  grounds:  First,  because  it  did  not  inform  the 
jury  tLat  "each  circumstance  necessary  or  essenti.al  to 
the  conclusion  of  guilt  must  be  proven  beyond  a  reason- 
able doubt;  and  second,  because  each  paragi'aph  of  the 
instructions  is  not  separately  numbered."    In  Morgan  v. 
State,  51  Neb.  672,  it  was  ruled  that  the  test  to  ascertain 
the  sufficiency  of  circumstantial  evidence  is  whether  the 
facts  and  circumstances  tending  to  connect  the  accused 
with  the  crime  are  of  such  a  conclusive  character  as  to 
exclude,  to  a  moral  certainty,  every  rational  hypothesis 
except  that  of  his  guilt;  and  further,  that  it  is  competent 
for  the  state  to  introduce  evidence  to  prove  any  number 
of  facts  and  circumstances  tending  to  connect  the  pris- 
oner with  the  crime  charged,  and  if  the  facts  so  proven 
are  sufficient  to  establish  his  guilt  beyond  a  reasonable 
doubt,  he  is  not  entitled  to  an  acquittal  because  of  a  fail- 
ure of  proof  with  respect  to  one  or  more  of  the  facts  re- 
lied upon  for  conviction.    The  instruction  assailed  in  the 
case  at  bar  is  within  the  doctrine  of  Morgan  v,  State,  supra. 
The  instruction  contained  no  erroneous  direction  to  the 
jury,  and  if  counsel  for  defendant  desired  a  fuller  state- 
ment of  the  rule  governing  circumstantial  evidence,  they 
should  have  tendered  a  request  embodying  the  law  as 
they  understood  it  to  exist,  and,  if  refused,  have  pre- 
sented the  question  to  the  loAver  court  in  the  motion  for 
a  new  trial,  and  made  the  same  a  basis  for  an  assignment 
in  the  petition  in  error,    {liarr  v,  Citg  of  Omaha,  42  Neb. 
341;  German  Nat.  Bank  of  Hastings  v,  Leonard,  40  Ni  b.  67G; 
Lahiff  i\  Nelson,  40  Neb.  252.)    The  criticism  that  instinic- 
tion  24  contains  several  propositions  which  are  not  sepa- 
rately numbered  is  unavailing,  since  no  exception  to  this 
charge  was  taken  on  that  ground  at  the  time  it  was  read 
to  the  jury,    (i^mith  r.  State,  4  Neb.  277;  Gibson  v.  Snlliran, 
18  Neb.  558;  Tagg  v.  Milkr,  10  Neb.  443;  Morgan  v.  StatCy 
51  Neb.  672.) 

Instruction  25  was  assailed  upon  the  ground  last 
stilted,  and  for  the  reason  already  given  this  objection  to 
the  instiniction  is  oveiTuled, 
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WitiieKscs  Mosiyn  and  Vizzard  calltHl  by  the  state  tes- 
tified to  certain  statements  ma<le  by  Tiedeman  just  prior 
to  his  death  relative  to  the  shooting.  Instruction  2o  re- 
lated to  the  subjeet  of  dying  declarations  and  is  in  this 
language: 

*'You  are  instruetcnl  that  in  prosecutions  for  miinleror 
homicide  the  dying  statements  or  declarations  of  the 
person  with  whose  murder  the  accused  stands  charged, 
when  mat(»rial,  and  made  under  the  sense  of  impending 
death,  are  admiJ^•sible  in  evidence.  Such  declarations  are 
made  when  the  party  making  them  is  at  the  point  of 
death,  and  when  every  hope  of  the  world  is  gone,  and 
when  every  motive  for  falsehood  is  silenced,  and  the 
mind  is  induced  by  the  most  powerful  considerations  to 
speak  the  truth.  The  situati(m  in  law  is  considered  as 
creating  an  obligation  equal  to  that  which  is  imposed  bj 
an  oath  administered  in  a  c<mrt  of  justice. 

"You  are  instructcnl  that  the  declarations  of  Daniel 
Tiedeman  offered  in  evidence  in  this  case  through  certain 
witnesses  were  admitted  under  such  rule  of  law.  But  the 
truth  or  falsity  o/  such  declarations  of  Daniel  Tiedeman 
and  the  degree  of  accuracy  or  inaccuracy  in  the  recital 
thereof  by  the  witnesses  are  matters  for  you  to  weigh 
under  the  same  tests  as  ai>ply  to  other  witnesses,  consid- 
ering all  of  the  circumstances  in  evidence  surrounding 
each  case  and  each  witness.'' 

It  is  admitted  in  the  brief  of  counsel  for  defendant  that 
the  fli-st  part  or  paragraph  of  this  instruction  correctly 
enunciates  the  law  relative  to  dj  ing  declarations,  but  it 
is  strenuously  urged  that  the  last  portion  of  the  instruc- 
tion is  erroneous,  biMause  it  singled  out  the  testimony 
concerning  the  subject  covered  by  this  part  of  the  chai^. 
The  language  of  the  court  below  is  not  susceptible  of 
such  interpretation  placed  thereon  by  counsel.  The  tes- 
timony of  no  witness  is  singled  out  or  given  undue  promi- 
nence in  the  instruction,  but  the  jury  were  properly  ad- 
\'ise<l  that  the  testimony  relative  to  dying  declarations 
was  to  be  weighed  under  the  same  rules  qv  tests  applica- 
ble to  other  tt^stimony. 
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Instruction  29  reads  as  follows:  "You  are  instructed 
that  the  infonnation  in  this  case,  or  the  fact  that  an  in- 
formation has  been  filed  against  the  defendant,  is  not  to 
be  taken  or  considered  by  you  as  evidence  against  him. 
Such  information  contains  simply  the  charge  or  allega- 
tions made  necessary  under  the  law  as  a  basis  upon 
which  an  accused  is  to  be  tried.    And  you  are  further  in- 
structed that  there  is  evidence  in  this  case  that  at  various 
times  police  oflBicers  visited  the  house  of  the  Kastners, 
having  with  them  a  search-warrant  or  search-warrants. 
The  evidence  as  to  the  search-warrants  was  admitted 
merely  for  the  purpose  of  fixing,  or  aiding  in  fixing,  the 
date  or  occasion  on  which  the  officers  were  there,  and  for 
giving  in  part  reason  for  their  recollection  of  other  facts 
and  circumstances  in  evidence  which  transpired  then 
and  there;  and  such  evidence  should  be  considei-ed  by 
you  for  the  purpose  only  for  which  it  was  admitted." 
We  are  unable  to  discover  any  error  prejudicial  to  the 
accused  in  the  language  quoted.    The  court  confined  the 
jury  in  the  consideration  of  the  evidence  relative  to 
search-waiTants  to  the  purposes  alone  for  which  evidence 
was  admitted.    Without  this  cautionary  instruction  the 
evidence  on   that   subject   would   have   prejudiced   the 
minds  of  the  jury  against  the  prisoner.     It  is  unfair  to 
say  that  the  language  employed  by  the  trial  court  as- 
sumed or  asserted  that  anything  in  fact  transpired  at  the 
Kastner  house  when  the  police  officers  visited  it,  or  that 
such  an  impression  was  conveyed  to  the  triers  of  fact  in 
the  case.    Moreover,  this  instruction  is  substantially  the 
same  as  the  defendant's  eighteenth  request;  and  it  is 
a  familiar  rule  that  one  cannot  complain  of  an  instruc- 
tion embodying  the  rule  contained  in  an  instruction  he 
has  himself  requested. 

The  following  instruction  was  given,  of  which  the  ac- 
cused complains:  "30.  CJertain  police  officers  and  detec- 
tives have  testified  in  this  case  on  behalf  of  the  state, 
and  you  are  instructfMl  that  under  the  law  of  this  state, 
in  weighing  their  testimony,  greater  care  should  be  used 
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becaufto  of  the  natural  and  unavoidable  tendency  of  such 
persons  in  procuring  and  stating  evidence  against  the  ac- 
cused." This  instruction  is  in  harmony  with  the  rule 
announctKl  in  Previt  v.  People,  5  N(*b.  378,  and  Heidi  r, 
.S7a/r,  20  Neb.  492. 

It  is  also  urged  that  instruction  31  is  erroneous,  a  copj 
of  which  follows:  "If  the  jury  find  from  the  evidence  that 
all  the  circumstances  upon  which  the  prosecution  relies 
for  a  conviction  will  as  well  apply  to  some  other  person 
or  persons  as  to  the  defendant  August  Kastner,  or  if  such 
facts  and  circumstances  shown  by  the  evidence  are  recon- 
cilable with  any  reasonable  hypothesis  other  than  the 
guilt  of  the  sjiid  defendant,  or  if  such  facts  and  circum- 
stances, together  with  the  direct  evidence  offered  in  this 
case,  do  not  satisfy  the  minds  of  the  jury  beyond  a  rea- 
sonable doubt  of  the  guilt  of  the  defendant,  then  yon 
should  acquit  him."     The  vice  imputed  by  counsel  for 
the  accused  to  the  foregoing  is  that  there  is  not  a  scin- 
tilla of  direct  evidence  in  the  case.     This  contention  is 
not  borne  out  by  the  record  before  us.     While  there  is 
no  direct  evidence  that  the  prisoner  fired  the  fatal  shot, 
ample,  direct,  and  positive  evidence  was  adduced  on  the 
trial   to  establish  the  eorpus  delict i,  which   it   was  the 
sworn  duty  of  the  jurors  to  consider  in  forming  a  venlict 
in  the  ca«e,  and  therefore  the  criticism  made  on  the  in- 
struction is  not  well  taken. 

The  following  request  tendered  by  the  defendant  the 
court  declined  to  give  to  the  jury,  and  such  refusal  is 
assigned  as  error:  "21.  Evidence  has  been  given  of  state- 
ments, acts,  and  conduct  of  defendant  at  the  time  of  his 
arrest,  which  statements,  acts,  and  conduct,  it  is  chiimed. 
tend  to  show  the  guilt  of  the  accusal.  There  is  no  rule 
of  law  or  human  experience  by  which  it  can  be  deter- 
mined how  an  innocent  man  should  or  would  likely  act 
in  such  a  case,  or  that  he  can  be  too  little  moved  for  an 
innocent  man.  A  guilty  man,  under  such  circumstanct^s, 
maj-  appear  calm  and  collected,  while  an  innocent  man 
may  appear  excited  and  nervous.    The  most  that  can  be 
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said  of  such  evidence  is  that,  while  it  is  receivable  and 
is  to  be  weighed  by  the  jury,  it  should  be  received  with 
caution  and  carefully  weighed,  and  no  hasty  conclusion 
of  guilt  drawn  from  it  by  the  jury,  and  in  no  case  is  such 
conduct  alone  sufficient  to  authorize  a  conviction."  No 
reversible  error  was  committed  in  refusing  the  foregoing 
request.  The  court,  by  proper  instruction,  had  already 
pi"operly  ad\'ised  the  jury  concerning  their  duty  in  the 
weighing  of  this  evidence,  and  that  they  alone  should 
deteionine  the  weight  to  be  given  the  testimony  of  the 
several  witnesses.  It  had  been  proven  by  the  state  that 
the  defendant  at  the  time  of  his  arrest  untruthfully  de- 
nied having  any  guns  in  his  possession,  and  had  this  in- 
struction been  given,  the  jury  would  have  inferred  that, 
as  a  rule  of  law,  one  innocent  of  crime  would  just  as 
likely  testify  to  an  untruth  about  having  guns  in  his  pos- 
session as  if  he  were  guilty.  To  reverse  the  cause  for 
the  reason  urged  would  be  to  sanction  a  doctrine  which 
we  deem  unsound. 

The  defendant's  thirty-first  request,  relating  to  the 
burden  of  proof  and  the  quantum  of  evidence  required  to 
justify  a  conviction,  was  rightly  refustnl,  since  the  in- 
struction given  by  the  court  fully  covered  that  feat- 
ure of  the  case,  and  in  language  quite  as  favorable  to  the 
prisoner.  (Korth  i\  StatCj  46  Neb.  631.)  The  charge  of 
the  court  was  full  and  complete,  embracing  every  feature 
of  the  case.  As  to  the  other  requests  tendered  by  the 
defendant,  all  that  need  be  said  is,  so  far  as  they  cor- 
rectly stated  the  law,  the  instinictions  given  by  the  court 
embraced  them. 

E.  D.  Stine,  on  being  called  and  examined  on  rebuttal 
by  the  state,  testified  that  about  March  10,  1896,  he 
visited  the  Kastner  residence  and  saw  there  a  double- 
baiTel,  muzzle-loading  shotgun.  This  testimony  was  ob- 
jected to  by  the  accused,  bt cause  the  name  of  said  wit- 
ness was  not  indorsed  on  the  information.  The  general 
rule  in  this  state  is  that  in  a  criminal  prosecution  the 
names  of  the  witnesses  upon  whom  the  state  relies  to 
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l)r()VO  the  offense  charged  must  be  indorsed  on  the  infor- 
mation before  the  trial.  {Parl:^  i\  i:HatVj  20  Neb.  515; 
iSamUi  \\  Siatv,  24  Neb.  716.)  But  this  rule,  like  manj 
othei-8,  is  not  without  an  exception.  Itebutthig  testi- 
mony pi-oper  may  be  adduced  by  the  state  without  hav- 
ing the  names  of  the  witnesses  indorsed  upon  the  infor- 
mation. (State  r.  Iluvldns,  23  Nib.  309;  Faijcr  v.  iState.  49 
Neb.  439;  lully  r.  Stat(\  51  Neb.  572.)  The  state,  in  mak- 
ing out  its  case  in  chief,  adduced  testimony  from  wit- 
ness! s  whose  names  had  been  properly  indoi'scd  on  the 
information  conducing  to  show  the  possession  by  the 
defendant  of  a  double-barrel  shotgun  about  the  time 
Tiedeman  was  murdered.  Afterward,  tlie  defendant  and 
his  mother  and  sister  testified  lliat  this  gun  had  been 
sold  by  the  mother  prior  to  ilaich  1,  preceding  the  homi- 
cide. The  testimony  of  Stein,  aheady  mentioned,  was 
tluTeui)on  given,  showing  the  same  gun  in  possession  of 
the  defendant  on  a  date  subsequent  to  the  time  of  tlie  al- 
h»ged  sale  thereof  by  Mrs.  Kastner,  the  mother.  The  te^ 
timony  of  Stein  was  rebutting  in  its  nature,  as  its  intro- 
duction was  made  necessary  by  the  testimony  given  on 
behalf  of  the  prisoner;  and  the  case  comes  clearly  within 
the  exception  of  the  rule  stated  by  the  present  chief 
justice  in  Krll;/  r.  State,  supra,  in  the  following  language: 
"Where  it  becomes  necessary  to  call  persons  to  testify  in 
rebuttal  of  testimony  introduced  on  behalf  of  an  avcused 
in  his  defense,  or  if  it  is  rendereil  necessary  by  a  material 
issue  raised  for  the  first  time  in  the  case  by  the  evidence 
for  the  defense,  and  the  evidence  sought  to  be  intit>duce<l 
on  rebuttal  is  obviously  and  purely  rebuttal  in  its  na- 
ture, it  may  be  given  by  witnesses  whose  names  were 
not  indorsed  on  the  infonnation." 

The  action  of  the  trial  court  is  assailed  in  admitting 
evidence  offered  by  the  state  relative  to  holes  in  the  roof 
of  the  Kastner  barn.  The  state  had  introduced  testi- 
mony to  show  that  it  rained  the  night  the  murder  was 
committed  and  that  the  following  morning  when  the 
officers  went  to  the  Kastner  barn  they  found  hanging  up 
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therein  a  hat,  cap,  and  wammus,  that  were  wet,  belong- 
ing to  the  Kastnei'S,  while  other  articles  in  the  barn  were 
dry.  The  contention  of  the  state  was  that  the  articles  of 
clothing  named  were  worn  by  the  defendant  and  his 
father  and  brother  at  the  time  Tiedeman  was  shot,  and 
had  become  wet  on  that  occasion.  The  defendant,  for 
the  purpose  of  overcoming  any  criminating  inference  to 
be  drawn  from  the  wet  clothing,  introduced  evidence  to 
show  that  there  were  holes  in  the  roof  of  the  barn,  and 
therefore  the  hat,  cap,  and  wammus  may  have  become 
wet  by  the  roof  leaking.  In  rebuttal  the  state  showed 
that  while  there  were  holes  in  the  roof  of  the  barn  they 
had  been  made  long  subsequent  to  the  commission  of  the 
crime  charged.  Such  testimony  was  pertinent  and 
proper,  rebutting  in  its  nature,  and  the  defendant  has  no 
reasonable  cause  to  complain  of  the  admission  thereof. 

Jennie  Christensen  testified  on  behalf  of  the  defense 
that  she  saw  Hans  Teterson  at  the  Nelson  saloon  the 
Monday  prior  to  the  shooting,  which  testimony,  on  mo- 
tion of  the  state,  was  stricken  out  as  being  incompetent, 
irrelevant,  and  immaterial,  and  complaint  is  now  made 
of  this  ruling.  We  are  unable  to  discover  the  relevancy 
of  this  testimony,  and  counsel  have  failed  to  point  out 
sufficient  grounds  for  its  retention.  It  is  said  Peterson 
slept  in  the  saloon,  and  as  the  Kastners  were  familiar 
with  the  premises  they  would  not  have  attempted  to 
feloniously  enter  the  building.  But  Jennie  Christensen 
did  not  testify  that  Peterson  slept  in  the  saloon,  but 
merely  stated  that  she  saw  him  there  the  Monday  preced- 
ing the  killing.  It  was  not  shown  that  he  was  there  the 
night  of  the  murder,  so  the  evidence  excluded  was  en- 
tirely too  remote  to  base  an  inference  of  the  innocence  of 
the  accused. 

The  trial  court  excluded  the  offer  of  the  defense  to 
prove  by  one  Hudson  that  Davis  and  Kramer,  who  lived 
near  the  Nelson  saloon,  went  with  a  wagon  in  the  neigh- 
borhood where  the  burglary  was  committed,  and  that 
tji^  day  following  the  murder  they  were  found  in  Burt 
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county  with  shotguns  in  their  possession.  It  is  urged 
that  this  incident  ought  to  have  been  received  in  evi- 
dence "as  the  basis  of  a  guess  that  he,  Kastner,  was  not 
guilty."  Tlie  jury  were  not  chosen  to  guess  of  the  inno- 
cence or  guilt  of  the  defendant.  They  had  a  more  sacred 
duty  to  p(»rform, — to  ascertain,  by  a  consideration  of  com- 
petent evidence,  whether  or  not  the  guilt  of  the  accused 
of  the  crime  charg(»d  was  established  beyond  a  reason- 
able doubt,  and  to  return  a  verdict  accordingly.  The  ju- 
rors, if  they  were  at  liberty  to  venture  a  guess  in  the  case, 
could  just  as  well  have  found  that  Kastner  was  innocent, 
without  the  offered  testimony  being  before  them,  as  if  it 
had  been  received.  There  was  no  error  in  excluding  the 
evidence  to  wliich  reference  has  been  made.  It  wsls  not 
shown,  nor  did  the  defense  tender  proofs  to  establish, 
that  Davis  and  Kramer  were  near  the  saloon  during  the 
night  the  burglarj^  and  murder  occurred,  much  less  at 
the  hour  those  offcMises  were  committcMi. 

Policeman  A.  J.  Glover,  heretofore  mentioned,  and 
who  was  shot  near  the  Nelson  saloon  just  prior  to  the 
killing  of  Tiedeman,  after  detailing  what  transpired  and 
the  pei-sons  he  saw,  and  especially  the  one  who  shot  the 
witness,  made  answer  to  questions  as  follows: 

Q.  Did  you  then  see  the  faces  of  the  men  as  you  turned 
around? 

A.  I  saw  it  as  he  turned  around  to  shoot  me. 

Q.  Did  you  look  at  him  long  enough  in  the  face  so  that 
you  could  recognize  him? 

A.  I  think  I  did. 

Q.  Did  you  look  at  him  long  enough  so  you  could 
notice  how  he  was  dressed? 

A.  I  c(mld  not  notice  him  in  particular  how  he  w^as 
dressed,  if  he  had  not  bcH^n  dressed  in  light.  I  noticed 
that  he  was  dressed  in  light  and  had  on  a  light  soft  hat, 
but  it  was  all  as  quick  as  that  [witness  snapping  his 
finger] .    I  had  to  take  it  in  all  at  a  flash. 

Q.  Did  you  notice  the  man's  fac?  so  that  you  are  able 
to  state  who  that  man  was? 
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A.  Quite  positive;  yes,  sir. 

Q.  Are  you  able  to  state  who  it  was? 

A.  I  think  I  am. 

Q.  You  may  state  if  you  have  ever  seen  that  man  since. 

A.  Yes,  sir. 

Q.  You  may  state  who  it  was. 

A.  My  best  judgment  is  it  was  August  Kastner,  the 
man  sitting  right  there. 

This  last  answer  the  defense  moved  to  have  stricken 
out  as  incompetent,  which  motion  w^as  denied;  and  upon 
this  ruling  is  founded  one  of  the  assignments  of  error. 
It  is  argued  that  the  answer  of  Glover  is  equivalent  to 
"I  think  it  was  August  Kastner,"  and  therefore  inadmis- 
sible. In  the  light  of  the  prior  and  subsequent  testimony 
of  the  witness,  the  criticism  made  upon  it  is  unfair.  It 
clearly  appears  that  the  best  impression  or  recollection 
of  Glover  was  that  he  recognized  the  defendant  as  the 
person  who  shot  him.  It  was  proper  to  allow  the  answer 
to  remain  in  the  record.  We  have  examined  the  other 
assignments  of  error  directed  against  the  admission  of 
testimony  and  do  not  find  any  ruling  assailed  worthy  of 
serious  consideration  or  specific  notice  at  this  time.  The 
rules  governing  the  admission  of  testimony  were  ob- 
served by  the  trial  coui-t  and  its  action  is  approved. 

Lastly,  it  is  urged  that  the  evidence  is  insufficient  to 
support  a  verdict  of  guilty.  We  have,  with  that  degree 
of  care  which  the  serious  nature  of  the  case  demands, 
read  and  considered  the  evidence  contained  in  the  bill 
of  exceptions,  and  the  conclusion  is  irresistible  that  the 
defendant  has  no  just  cause  to  complain  of  the  verdict 
returned.  The  bill  of  exceptions  contains  over  900  type- 
written pages,  and  it  would  serve  no  useful  purpose  to 
summarize  the  evidence  therein  recorded.  The  defend- 
ant is  indeed  fortunate  that  a  verdict  in  the  first  degree 
was  not  returned  against  him.  He  was  accorded  a  fair 
trial;  and  no  prejudicial  error  appearing,  the  judgment  is 

Affirmed. 


^1 
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JosiAH  W.  Craig  v.  Fred  W.  Weai>. 

Filed  June  21, 1899.    No.  8941. 

1.  Beal  Fstate  Ag-ents:  Commissions.  A  real  estate  aprent  who  hais 
heon  instriimcMital  in  producing"  a  purchaser  for  laud  listed  with 
him  for  sale  is  entitled  to  his  contract  commission  even  though 
the  owner  of  the  property  consummate  the  sale  in  igTiorauee  oi 
the  services  rendered  by  the  agent. 


2.  :    :    P^xcKssivE  Recoveky:    Remittitur.     Evidence  ex- 
amined, and  recovery  held  to  be  excessive. 

Error  from  the  district  court  of  Dous^las  county. 
Tried  below  before  Scott,  J.  Alfirmed  upon  filiny  of  remU- 
iitur. 

Weaver  d  GiUcr,  for  plaintiff  in  error. 

E.  C.  Page,  eonira. 

Sullivan,  J. 

Wead  sued  Ci'aig  to  recover  a  broker's  commission 
claimed  to  have  been  earned  in  negotiating  a  sale  of  a  citj 
lot.  The  jury  found  in  favor  of  the  plaintiflf;  and  judg- 
ment having  been  rendered  on  the  verdict  the  defendant 
brings  the  record  here  for  review. 

The  principal  contention  is  that  the  evidence  does  not 
warrant  a  recovery.  We  think  it  does.  It  is  conce<le<l 
that  def<'ndant  owned  the  property  and  listed  it  with  the 
plaintiff  for  sale.  That  a  sale  was  effected  and  the  lot 
conv(\v(^l  to  Thomas,  who  afterwards  deeiled  it  to  Frank. 
is  establishe<l  beyond  controversy.  But  it  is  denie<l  that 
Wead  did  anything  to  bring  about  the  sale,  and  it  is  also 
denied  that  Thomas  was  the  real  purchaser.  The  court 
charg(Hl  the  jury  that  there  could  be  no  recovery  if 
Thomas  bought  the  lot  acting,  not  for  himself,  but  as  the 
agent  of  Fiank  and  with  the  view  of  making  a  commission 
on  the  sale.  Assuming  for  the  purposes  of  the  case  that 
the  instruction  is  a  correct  statement  of  the  law  appli- 
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cable  to  the  facts  disclosed  on  the  trial,  we  proceed  to 
inquire  whether  the  jury  were  justified  in  finding  that 
Thomas  was  himself  the  purchaser  and  not  merely  the 
agent  of  Frank  in  the  transaction.  The  evidence,  al- 
though somewhat  conflicting,  tends  to  prove,  and  does 
to  our  satisfaction  show,  that  the  plaintiff  first  brought 
to  the  notice  of  Thomas  the  fact  that  the  property  was 
fot  sale  and  that  the  owner's  price  was  $4,400;  that  on 
numerous  occasions  he  talked  to  Thomas  about  buying 
it;  that  Thomas,  at  the  suggestion  of  Frank,  and  dealing 
directly  with  Craig,  bought  the  lot  and  gave  in  payment 
therefor  his  own  money  and  his  own  property;  that 
Thomas  dealt  with  Craig  instead  of  Wead,  because  he  at 
first  hoped  he  would  be  able  in  so  doing  to  secure  better 
terms;  that  before  Thomas  made  the  purchase  he  had 
assurance  from  Frank  thfit  the  latter  would  buy  the  lot 
from  him  for  $4,700.  These  facts  certainly  show  that 
Thomas  was  the  real  purchaser;  that  he  did  not  act  in 
the  capacity  of  an  agent;  that  he  did  not  invent  Frank's 
money  in  the  lot  nor  hold  the  title  in  trust  for  him.  The 
requirements  of  the  instruction  were  fully  met  by  the 
proof.  But  it  is  said  that  the  defendant  dealt  with 
Thomas  on  the  assumption  that  he  was  the  agent  of 
Frank  and  that  the  agency  of  the  plaintiff  in  producing 
the  purchaser  was  unknown  at  the  time  the  bargain  was 
concluded.  This  is  true,  but  it  is  not  material.  Accord- 
ing to  the  rule  established. by  the  decisions  of  this  court, 
a  real  estate  agent  who  has  been  instrumental  in  produc- 
ing a  purchaser  is  entitled  to  his  contract  commission 
even  though  the  sale  be  made  by  the  owner  of  the  prop- 
erty in  ignorance  of  the  service  renderc  d  by  his  agent  in 
the  matter.  {Pofrin  v,  Curran,  13  Neb.  302;  Anderson  v. 
To^,  16  Neb.  10;  Butler  v.  Kenmird,  23  Neb.  357.)  In  the 
last  mentione<l  case  Rekse,  C.  J.,  delivering  the  opinion, 
said:  "It  is  a  well  established  rule  in  this,  as  well  as 
other  states,  that  where  a  broker  is  employed  to  sell  real 
(State,  it  is  not  necessary  that  the  whole  contract  shoul  1 
be  completed  alone  by  him  in  order  to  entitle  him  to  hia 
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commission,  but  if  through  his.  instrumentality  the  pur- 
chaser and  owner  are  brought  in  contact  and  a  sale  is 
made  through  the  instrumentality  of  the  agent,  lie  is 
entitle<l  to  his  compensation,  and  this  without  reference 
to  whether  the  owner,  at  the  time  the  sale  was  perfected, 
had  knowledge  of  the  fact  that  he  was  making  the  sale 
through  such  instrumentality." 

It  is  further  contended  on  behalf  of  defendant  that 
there  should  be  a  revei^sal  of  the  judgment  because  the 
verdict  is  contrary  to  the  second  paragraph  of  the  courfs 
charge  to  the  jury.  It  is  argued  that  the  instruction 
means  that  the  plaintiff  was  not  entitled  to  a  finding  in 
his  favor  unless  it  appeare<l  that  he  had  disclosed  the 
purchaser  to  Craig  before  the  sale  was  consummated. 
We  think  the  language  in  question  will  not  bear  that 
construction,  and  it  is  evident  the  jury  did  not  so  under- 
stand it.  The  thought  which  the  court  intendcnl  to  convey 
was  afterwards  expressed  in  these  words:  "If  the  plain- 
tiff did  obtain  a  purchaser,  arul  if  that  purchaser,  through 
the  instrumentality  of  the  plaintiff,  was  brought  to  the 
defendant,  and  if  that  purchaser  was  ready  to  pay  the 
agreed  price  the  defendant  was  to  take  for  his  lot,  the 
plaintiff  would  be  entitled  to  his  commission  whether  the 
defendant  sold  the  lot  or  not  to  the  party.'^ 

The  final  contention  that  the  recovery  is  excessive 
seems  to  be  well  grounded.  Evidently,  in  the  view  of 
both  Craig  and  Thomas,  the  real  consideration  paid  for 
the  lot  was  |4,400,  and  only  upon  this  sum  should  the 
commission  have  been  alloweil.  The  judgment  will  be 
affirmed  if  there  be  file<l  in  this  court  within  thirty  days 
a  remittitur  for  the  sum  of  ^6.45;  otherwise  the  judfjraent 
will  be  reversed. 

Judgment  accordingly. 
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Charles  A.  Sibley  v.  William  W.  Rice  et  al. 

Filed  June  21, 1899.    No.  8936. 

1.  Open  Account:  Charges.  An  item  in  an  open  account  which,  in- 
cludes not  only  a  disbursement  of  the  debtor's  mone}'  in  the 
hands  of  the  creditor,  but  also  a  disbursement  of  the  creditor's 
private  funds  for  the  debtor's  use  and  benefit,  is  a  legitimate 
and  valid  charg'e. 

2. :  Limitation  0¥  Actions.  Evidence  examined,  alid  held  suf- 
ficient to  sustain  the  finding  and  judgment  of  the  trial  court. 

Error  from  the  district  court  of  Lincoln  county.  Tried 
below  before  Neville,  J.     Affirmed. 

T.  Fulton  Oantt,  for  plaintiflE  in  error. 

Wilcox  &  EaUigany  contra. 

Sullivan,  J. 

This  action  was  instituted  by  William  W.  Rice,  Henry 
W.  King,  and  Charles  Rice,  as  partners,  to  recover  of 
Charles  A.  Sibley  a  sum  of  money  alleg(Ml  to  be  due  upon 
an  open  account  The  items  constituting  the  account 
arise  out  of  a  connected  series  of  transactions  covering 
a  period  of  several  years.  The  answer  presented  among 
other  defenses  the  statute  of  limitations.  A  trial  to  a 
jury  in  the  district  court  of  Lincoln  county  resulted  in  a 
verdict  and  judgment  in  favor  of  the  plaintiffs.  The  de- 
fendant prosecutes  error. 

The  last  item  on  the  debit  side  of  the  account  was  en- 
tered October  9,  1890,  and  is  as  follows:  "To  cash  paid 
M.  S.  Ayer  &  Co.,  f  882.20."  Whether  this  item  is  a  proper 
charge — whether  it  represents  an  actionable  demand  in 
favor  of  the  plaintiffs  and  against  the  defendant — is  the 
only  question. discusseil  by  counsel  and,  therefore,  the 
only  one  which  we  are  called  upon  to  decide.  The  con- 
tention of  counsel,  as  we  understand  it,  is  that  the  entry, 
as  elucidated  by  the  evidence,  represents  merely  a  dis- 
54 
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burseiiK  nt  by  the  plaintiffs  of  Sibley's  money  for  Sibley  s 
use.  This  view  of  the  matter  is  quite  plausible,  but  al- 
to}j:etlier  incorrect,  as  we  shall  now  proceed  to  show.  The 
plaintiffs  are  lawyers  engaged  in  the  practice  of  their 
profe;-sion  in  the  state  of  Massachusetts.  They  were  em- 
ployed by  the  d(»f(»ndant  in  an  action  brought  against 
him  and  another  by  !M.  S.  Ay(»r  &  Co.  to  recover  for  goods 
sold  and  delivered.  While  the  cause  was  pending,  and  in 
a  j)roc(H.Mling  ancillary  tluTcto,  the  court,  by  an  appro- 
priate order,  impounded  in  their  hands  the  sum  of 
fl,14r).02,  which  they  had  rt^ceived  from  the  foreclosure 
of  a  chattel  moHgage  belonging  to  their  client.  Aver 
&  Co.  aft(»nvar(ls  recovered  a  judgment  in  the  action  for 
?1, 224.21  and  obtained  an  order  for  the  application 
ther(»to  of  the  im]H»unded  fund,  except  so  mucli  thereof 
as  should  be  necessary  to  pay  the  costs  of  the  fore<'losun\ 
Sibley  ai)p(»ale<l  to  the  supreme  judicial  court,  but  the 
proci^Mling  was  eventually  abandoned  and  the  judginem 
of  the  trial  ccuirt  affirmed.  While  the  appeal  was  pend- 
ing these  plaintifTs  ai)plied  IJ*?99.0S  of  the  money  in  their 
hands  to  the  payment  of  the  expenses  of  the  raortgajri*- 
for(»closure.  This,  of  course,  was  the  application  of  the 
d(»fendant's  money  to  the  payment  of  items  of  indebtiMl- 
ness  for  which  he  was  justly  liable.  He  raises  no  qui^stion 
whatev<T  as  to  the  authority  of  plaintiffs  to  make  the 
disbursement,  and  d<u's  not  deny  the  correctness  of  the 
it(  nis  paid.  After  the  affirmance  of  the  judgment  in  favor 
of  :M.  S.  Ayer  &  Co.  the  plaintiffs  accounted  to  the  su 
perior  court  for  the  sum  of  :p745.88  as  the  balance  in  their 
hands  belonging  to  Sibley.  The  court,  however,  rej/eted 
some  of  the  items  of  expense  incurretl  in  the  foreclosjure 
of  the  chattel  mortgage,  and  on  October  9,  1S90,  made  an 
order  requiring  plaintiffs  to  pay  into  court  the  sum  of 
^^82.20.  They  complied  with  this  order,  but  in  doin? 
so  were  obliged  to  pay  out  of  their  own  funds  the  sum 
of  |137.0(>.  This  was  money  paid  for  Sibley's  benefit. 
Consequently  there  was  includtnl  in  the  charge  of  |8S120 
the  sum  of  $137.00,  which  was  a  perfectly  legitimate 
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debit  item.    Tlie  action  having  been  commenced  October 

4, 1894,  was  not  barred  by  the  statute  of  limitations.    The 

judgment  is 

Affirmed. 


George  E.  Draper  v.  William  Z.  Taylor  et  ai^. 

Filed  Juxe  21, 1899.    No.  8933. 

Quieting  Title:  Pleading.  In  an  action  to  quiet  title  to  real  es- 
tate the  plaintiff  maj'  allefire  in  his  petition  as  jnany  claims  of 
ownership  as  he  may  have. 

:    Color   of   Title:    Soldier's   Additional   Homestead.     A 


person  who  has  purchased  a  soldier's  "additional  homestead 
right'*  and  has,  under  proper  powers  of  attorney,  located  the 
same  and  entered  into  possession  of  the  land  upon  which  the 
location  was  made,  has  color  of  title  to  the  entire  tract  described 
in  the  receiver's  receipt. 

3.  Buling  on  Motion.    It  is  not  error  to  deny  a  motion  which  cannot 

be  allowed  in  toto, 

4.  New  Trial:  Affidavit:   Newly-Discovered  Evidence.     A  motion 

for  a  new  trial  on  the  ground  of  newly-disi'overod  ovidrnce 
should  ordinarily  be  siip])orled  by  the  affidavit  of  the  party  mak- 
ing" the  application,  as  well  as  by  the  affidavit  of  his  attorney. 

5.  :    :    .     The  affidavit  of  the  new  witness  should 

also  be  produced  or  its  absence  satisfactorily  accounted  for. 

6.  Impeaching  Evidence:    Fofndation.    It  is  not  error  to  reject  im- 

peaching" evidence,  where  no  proper  foundation  has  been  laid 
therefor. 

7.  J?ossession  of  Land.    Possession  of  land  is  notice  to  the  world  of 

the  possessor's  rights  therein. 

8.  Quieting  Title:    Dechee  for  Plaintiff.    Evidence  examined,  and 

held  to  sustain  the  finding  and  judgment. 

Error  from  the  district  court  of  Hitchcock  county. 
Ti-ied  below  before  Welty,  J.    Affirmed. 

L,  H.  Blael'ledfjc  and  IF.  S.  Morhiny  for  plaintiff  in  error. 

WUVium  0.  Woolwan,  contra. 
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SrLLIVAN,   J. 

William  Williams,  who  had  been  a  private  soldier  in 
the  civil  war,  took  up  a  homestead  of  120  acres  in  the 
state  of  Arkansas  and  occupied  the  same  until  18ST, 
when  he  exchanged  it  for  other  lands.    In  1878  he  sold 
his  "additional  homestead  rij?ht"  to  Oilmore  &  Thomas, 
of  the  city  of  Washing^ton,  for  a  consideration  of  $30  and 
executed    irrevocable    powers    of    attorney    authorizing 
them  to  locate  the  scrip  and  empowering  them  to  substi- 
tute the  name  of  the  person  who  should  by  assignment 
of  the  riglit  become  entitled  to  receive  the  final  receipt 
and  patent  for  the  land  located.     William  M.  Everetrs, 
acting  for  Taylor,  the  idaintiff  herein,   purchased  the 
right  of  Williams  from  Gilmore  &  Thomas,  and  in  May, 
1878,   located  the  scrip  in   Hitchcock  county  near  the 
village  of  Culbertson.     After  doing  so  he  delivered  the 
powere  of  attorney  and  receiver's  receipt  to  Taylor,  who 
took  immediate  possession  of  the  land  and  occupied  it  in 
connection  with  his  adjoining  homestead.    The  first  year 
he  plowed  several  acres  and  planted  it  to  corn.    He  alw 
plowed  several  furrows  along  two  sides  of  the  tract  to 
serve  as  a  fire-guard.    The  next  year  and  for  several  years 
thereafter  he  tried  to  crop  a  portion  of  the  land,  but  the 
crops  seem  to  have  been  complete  failures.     The  gi-eater 
portion  of  the  land  was  used  for  pasturage,  and  some 
times  range  cattle  and  town  cows  mixed  with  Taylor's 
cattle  and  grazed  upon  this  and  other  lands  in  the  vicin 
ity.     It  was  g(»nerally  known  in  the  neighb<)rhm)d  that 
Taylor  was  occujiying  the  premises  under   a   claim  of 
ownersliip.    Taylor  lived  in  Culbertson.    In  1882  his  ret^i 
dence  was  burned  and  all  his  valuable  papers,  inclu'ling 
his  muniments  of  title,  were  lost  in  the  fire.     In  the  sjinie 
year  one  Joe  Hunter  went  upon  the  land  in  question  with 
a  load  of  timbers  and  commenced  to  build  a  "dug-out," 
but  upon  being  informed  by  Taylor  that  the  i>roperty  wa.« 
his,  he  abandoned  his  purpose  and  moved  off.     The  land 
was  taxed  by  the  county  authorities,  and  frona  1878  to 
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1887,  with  the  exception  of  one  year,  Taylor  paid  the 
taxes.  It  seems  that  in  1884  the  land  was  sold  for  the 
non-])aynient  of  the  taxes  of  1883.  Taylor  was  the  pur- 
chase r  at  the  tax  sale,  and  in  1886  obtained  from  the 
county  treasurer  a  tax  deed  in  the  usual  form,  but  which, 
in  cons(»quence  of  a  mistake,  did  not  correctly  describe 
the  pix'uiiscs.  Taylor's  object  in  allowing  the  taxes  to 
become  delincjuent  for  1883  was  to  obtain  a  tax  deed 
and  thus  repair  the  h)ss  sustained  by  the  destruction  of 
his  title  papers.  By  reason  of  the  misdescription  in  the 
tax  deed  it  was  not  recorded,  and  Taylor,  according  to 
his  testimony,  never  claimed  any  right  or  title  under  it. 
March  20,*  1884,  the  patent,  which  was  issued  in  the  name 
of  Williams,  was  fonvarded  to  Taylor,  who  caused  it  to 
be  recorded  in  the  otiice  of  the  county  clerk  on  October 
28,  188(5.  A.  I).  King  located  in  Culbertson  in  December, 
1885,  and  soon  after  became  acquainted  with  Taylor, 
who  projwsed  to  sell  him  the  forty-acre  tract.  King  tes- 
tified that  Taylor  based  his  claim  of  ownership  on  a  tax 
title.  This  Taylor  emphatically  denies,  and  his  account 
of  the  matter  is  i>robably  correct,  as  the  defective  tax 
deed  had  not  been  issued  at  the  time  the  negotiations 
for  a  sale  of  the  land  were  pending.  The  taxes  for  the 
year  1888  became  delinquent,  and  the  land  was  sold  at 
private  tax  sale  to  King,  who  afterwards  paid  the  taxes 
charged  against  it  for  the  years  1889,  1890,  1891,  and 
1892.  December  14,  1891,  a  tax  deed  was  issued  to  King 
and  was  recorded  on  the  same  day.  In  1888  Taylor 
leased  a  portion  of  the  land  for  a  brick  yard  and  probably 
renew^ed  the  lease  for  the  following  year.  Fred  D.  Pitney 
discovered  the  defect  in  Taylor's  title  and  through  his 
brother-in-law,  an  attorney  named  Boyle,  obtained  from 
Williams,  without  consideration,  a  quitclaim  deed  to  the 
land.  This  deed  was  executed  by  Williams  under  the 
impression  that  Pitney  was  the  owner  of  the  land  lo- 
cated under  the  scrip  which  he  sold  to  Gilmore  & 
Thomas.  The  deed  to  Pitney  was  recorded  in  November, 
1888.    Afterwards  Pitney  and  wife  conveyed  the  land  to 
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Boylo,  who  irconvoycd  it,  by  deed  containing  a  special 
warranty,  to  Mrs.  Pitney.  After  these  deeds  were  re- 
conh'd-the  IMtneys  ex(Muted  a  mortgaj^e  on  this  and 
otlier  lands  to  J.  \V.  Dolan,  as  trustee,  to  stHMire  an  in- 
debtedness of  Jpi,300  due  to  the  Ilitehcoek  County  Bank, 
of  which  King  was  pri  sident.  This  mortgage  was  after- 
wards i)urchnsed  by  (Jeorge  E.  Draper,  a  director  of  the 
bank.  In  1S})2  Draper  obtained  a  decree  foreclosing  the 
mortgage  in  an  action  to  which  Taylor  was  not  a  party. 
To  i)revent  the  dcciee  fiom  being  executed  by  a  sale  of 
the  forty-acre  tract  and  to  quiet  his  title  and  possession 
Taylor  brought  this  action  and  obtained  in  the  district 
court  the  relief  demanded.  Draper  by  this  proceeding 
in  eiTor  brings  the  record  here  for  review. 

Tayh)r,  in  his  petition,  bases  his  claim  of  ownership 
on  (1)  adveise  possession,  and  (2)  the  transfer  to  him  of 
the  rights  of  William  \\'illiams  as  the  original  owner  of 
the  scrip  under  which  the  land  was  located.  Tlie  objec- 
tion to  the  form  of  the  pleading  being  raised  for  the  first 
time  in  this  court  is  not  entitled  to  be  considered.  But  if 
the  question  were  properly  before  us  for  decision,  we 
would  be  comi>elled,  on  the  authority  of  (irvfjonf  i\  lAing- 
ilon,  11  Neb.  1G6,  to  resolve  it  in  favor  of  the  plaintiff. 

It  is  claimed  that  the  court  eiTcd  in  n^fusing  to  sus- 
tain a  joint  motion  made  by  King  and  I)^ap^r  to  s?t  aside 
the  submissi<m  of  the  cause  and  for  leave  to  introduce 
additional  test inionj-.  The  motion  was  made  more  than 
six  months  after  the  cause  was  submitted.  King  had  al- 
ready bi^fore  the  court  sufficient  evidence  to  entitle  him 
to  a  decree  for  the  taxes  which  he  had  paid.  This  rtdief 
he  aflerwanls  obtained,  and  it  was  the  only  relief  to 
which  he  would  have  b(  en  entitled  if  his  a]>plication  had 
been  sustained.  Clearly  then  the  court  did  not  err  in 
denying  the  motion.  If  a  motion  is  not  good  in  the  form 
in  which  it  is  presented,  it  is  not  error  to  overrule  it. 
{IlmMmn  v.  First  Xat.  Bank  of  Tobias,  5(5  Neb.  247,  76  N. 
W.  Kep.  570.)  But  aside  from  this  technical  reason  for 
sustaining  the  ruling,  we  think  it  was  au  entirely  just 
and  proper  exercise  of  judicial  discretion, 
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Immediately  after  the  court  announced  its  findings 
and  rendered  its  decree  Draper  and  King,  each  for  him- 
self, filed  a  motion  for  a  new  trial  based  in  part  on  a 
claim  of  newly-discovered  evidence.  Each  motion  was 
supported  by  the  affidavit  of  the  attorney  representing 
the  parties  and  was  in  substance  the  same  as  the  affi- 
davit previously  filed  in  support  of  the  motion  to  re-open 
the  cause.  Both  motions  were  overruled,  and  Draper  as- 
signs this  action  of  the  court  for  error.  His  contention 
is  that  he  made  a  showing  of  newly-discovered  evidence 
which  ought  to  have  procured  for  him  a  new  trial  of  the 
issue.  Without  deciding  whether  there  was  a  sufficient 
showing  of  diligence,  and  without  discussing  the  charac- 
ter of  the  new  evidence  and  its  probable  influence  as  a 
factor  in  another  trial,  we  think  the  district  court  made 
no  mistake  in  refusing  to  vacate  its  decree.  It  is  our  un- 
derstanding of  the  rule  that  not  only  must  counsel  not 
have  known  of  the  evidence  upon  which  the  application 
is  based,  but  the  applicant  himself  must  have  been  igno- 
rant of  its  existence.  To  be  sure  the  affidavit  states  that 
"neither  defendants  nor  their  counsel,  by  reason  of  the 
nature  of  the  evidence,  ♦  ♦  ♦  were  able  sooner  to  dis- 
cover said  evidence,"  and  "because  knowledge  of  the  ex- 
istence thereof  could  be  but  very  indefinitely  known  to 
any  of  the  parties  to  the  action  except  the  plaintiff.'^ 
No  affidavit  was  filed  by  Draper  or  King,  and  how  their 
attorney  could  know  that  they  were  ignorant  of  the  facts 
set  out  in  his  affidavit  is  something  we  are  not  quite  able 
to  comprehend.  At  best  his  statement  in  regard  to  the 
matter  is  the  merest  hearsay.  (14  Ency.  PL  &  Pr.  823; 
Hilliard,  New  Trials  [2d  ed.']  499;  State  v.  Kellerman,  14 
Kan.  135;  Broat  v.  Moor,  44  Minn.  468;  State  v.  Campbell , 
115  Mo.  391.)  There  should  also  have  been  presented  in 
support  of  the  motion  the  affidavit  of  the  new  witness 
stating  the  facts  to  which  he  would  testify,  or  there  should 
have  been  a  satisfactory  reason  given  for  not  obtaining 
such  affidavit.  {Hand  t\  Langland,  67  la,  185;  Quinn  v. 
State,  123  Ind.  59;  Mcl^eod  v,  Shellij  Mfg.  Co.,  108  Ala.  81; 
14  Ency.  PI.  &  Pr.  825.) 
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For  the  i)urp<)se  of  impeaching  Fred  D.  Pitney,  who 
testified  for  plaintiff,  the  defendants  offei^ed  in  evidence 
the  deimsition  of  the  witness  taken  in  the  foreclosure 
case.  The  offer  was  rejected,  and  of  this  ruling  Draper 
complains.  The  attention  of  the  witness  had  not  been 
directed  to  the  matters  contained  in  the  deposition.  Xo 
opportunity  had  been  given  him  to  explain,  and,  there- 
fore, the  evidence  was  properly  excluded.  {Ilanscf/m  v. 
Ihny}W(x1y  35  Neb.  504;  Wood  Kiirr  Bank  v.  Kcllcy^  29  Neb. 
590;  3  Jones,  Evidence  sees.  848,  849.) 

The  theory  of  the  dc^fense  that  Taylor's  possession  wag 
not  continuous,  exclusive,  and  adverse  as  to  all  of  the 
land  is  supported  by  some  evidence,  as  is  also  the  claim 
that  he  had  not  succeeded  to  the  equitable  rights  of 
William  Williams;  but  we  think  the  finding  of  the  trial 
court  is  clearly  the  only  one  warranted  by  the  evidence 
in  the  record.  Taylor's  possession  of  the  land  was 
notice  to  the  world  of  the  extent  and  character  of  his  in- 
terest therein.  Pitney  acquired  nothing  more  than  the 
naked  legal  title.  This  was  all  he  pledged  to  the  bank, 
and  it  was  all  the  bank  assigned  to  Draper.  The  judg- 
ment is 

Affirmed. 


Charles  B.  Rustin  v.  Standard  Life  &  Accident 
Insurance  Company. 

Filed  June  21, 1899.    No.  8956. 

1.  Accident  Insurance:    Overexertion.     The  term   "voluntary  over- 

exertion" in  a  policy  of  accident  insurance,  means  conscious  or 
intentional  overexertion,  or  a  reckless  disregard  of  consequences 
likelj'  to  ensue  from  great  physical  effort. 

2.  :   .    It  cannot  be  s.nid  as  a  matter  of  law  that  the  slight 

elevation  of  a  300-|X)und  weig-ht  by  a  strong  man  accustomed  to 
lifting   is  voluntary   overexertion. 

3.  :    Unnecessary  Lifting.     A  condition  in  a  contract  of  cas- 
ualty insurance  forbidding  unnecessary  lifting  is  not  broken  by 
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an  act  of  lifting  which  was  apparently  reasonable  and  performed 
in  the  line  of  duty. 

Question  for  Ji  ry.     Evidence  examined,  and  held  to  be 


sufticient  to  entitle   the  plaintiff  to  have  the  case  submitted  to 
the  jury. 

Error  from  the  district  court  of  Douglas  county. 
Ti'itd  below  before  Scott,  J.    Ixcvvrsed, 

Jamvs  H.  McIulo.sh  and  Charles  A.  GoffSy  for  plaintiff  in 
error: 

Where  the  terms  of  a  life  insurance  policy  will  bear 
two  inteii)retations,  that  one  will  be  adopted  which  sus- 
tains the  claim  for  indemnity.  (Ooodirin  v.  Provident  Sav- 
ings d  Lifr  A.s.s'n,  66  N.  W.  Kep.  [la.]  157.) 

It  was  for  the  jury  to  say  what  conclusion  sh(mld  be 
drawn  from  the  facts,— that  is,  whether  or  not  the  lift- 
in|^,  which  caused  the  injury  to  the  plaintitT,  was  unnec- 
essary, or  whether  the  lifting  was  in  fact  overexertion 
under  the  circumstances,  and  if  overexertion,  whether 
the  overexertion  was  voluntary.  The  court  could  not 
draw  these  conclusions  of  fact  from  the  testimony,  and 
it  was  error  to  have  done  so.  {Grant  i\  Cropscy,  8  Neb. 
205;  Eaton  v.  Carnifh,  11  Neb.  231;  Atchison  &  N.  R.  Co. 
V.  Baihy,  11  Neb.  332;  llvff  r.  Ames,  16  Neb.  139;  City  of 
Lincoln  v,  Gillilan,  18  Neb.  114;  Johnson  v.  Missouri  P,  R, 
Co.,  18  Neb.  690.) 

L.  F,  Crofoot,  contra. 

References:  Lait  i\  Burlington  &  M.  R,  R.  Co.,  11  Neb. 
201;  linms  v.  City  of  Fairmont,  2S  Neb.  866;  ChUvgo,  B. 
&  Q.  R.  Co.  V.  Barnard,  32  Neb.  306;  Dehning  r.  Iktroit 
Bridge  &  Iron  Worlcs,  46  Neb.  557;  Chicago,  B.  d  Q.  R.  Co. 
V.  Landaucr,  36  Neb.  643;  Slay  ton  v.  Fremont,  E.  d  M.  V. 
R.  Co.,  40  Neb.  844;  Young  r.  Mutual  Accident  Ass^n^  25 
Chicago  Legal  News  143. 

Sullivan,  J. 

This  action  was  brought  by  Charles  B.  Rustin  to  re- 
cover on  a  policy  of  accident  insurance  issued  to  him  by 
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the  Standard  Life  &  Accident  Insurance  Company.    The 
injiii  V  upon  which  tlie  claim  for  indemnity  is  grounded 
was  tlie  result  of  an  effort  on  the  part  of  plaintiff  to  i-aise 
a  heavy  dumb  hell  from  the  ground.    The  contract  con- 
tained a  stipulation  exemi)ting  the  company  from  lia- 
bility for  injuries  occasioned  by  unnecessai-y  lifting  and 
voluntary  overexertion.    The  action  was  defended  on  tbe 
theory    that    the    accident    was    within    the    exemption 
clause.     The  trial  court,  at  the  conclusion  of  i)laintiff's 
testimony,  iuhtructf'd  tlie  jury  to  return  a  verdict  in  favor 
of  the  defendant.     The  correctness  of  this  instruction  is 
the  single  qu(»stion  presented  by  the  record  for  decision. 
The  facts  being  undisputed,  we  are  only  required  to  de- 
termine whetlu*r  they  are,  under  the  most  favorable  con- 
struction, sullicic  lit  to  sustain  a  verdict  in  favor  of  the 
insured.    Kustin  was  described  in  his  application  for  in- 
surance as  a  captalist.    After  the  issuance  of  the  pulley 
he  b:*came  president  of  the  Tourtlaud  Beach  Association, 
a  comi)any  owning  and  conducting  a  pleasure  i-t^ort  near 
the  city  of  Omaha.    This  company  was  arranging  to  give 
an  exhibition  representing  the  destruction  of  Pompeii, 
and  the  plaintiff  was  on  the  ground  superintending  the 
preparatory  work.    While  thus  engaged  he  sustained  the 
injury  in  question.     His  own  account  of  the  accident  is 
as  follows:    *X\)nstruction  was  going  on  for  giving  the 
show  called  Tomjx  ii,'  and  I  was  out  there  superintend- 
ing the  building  of  the  seats,  and  so  on;  and  at  noon  I 
took  my  lunch,  and  after  dinner  I  went  out  in  the  shade 
of  a  tree,  and  was  lying  down,  smoking.    There  had  been 
an  ariaiigt  ineiit  made  for  the  commencement  of  a  per 
fornunice  by  ililler, — I  have  forgotten  what   Miller,— a 
stroi?g  man,  who  was  going  to  give  an  exhibition  with 
dumb-bells.    These  dumb-bells  were  on  a  bar  or  handle, 
each  five  or  six  feet  long,  and  purported  to  weigh  225  and 
450  pounds.    While  lying  there  smoking,  I  noticed  some 
boys  fooling  with  the  lighter  dumb-bell, — the  225  weight. 
It  was  very  apparent  to  me  they  were  a  little  shy  in 
weiglit,  and  so  I  got  up  from  where  I  had  been  reclining? 
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and  went  upon  the  platform  where  the  bells  had  just 
been  delivered^  and  picked  up  the  large  dumb-bell,  said 
to  weigh  450  pounds;  picked, it  up  with  apparent  ease, 
but  had  it  out  of  balance.    It  was  down  on  the  right  side. 
I  didn't  get  it  in  the  center  of  gravity.    In  bringing  it  to 
a  level,  I  raised  my  right  arm,  and  something  gave  away 
with  a  loud  report, — one  of  the  ligaments  of  my  back." 
Rustin  furtlier  testified  that  he  was  in  good  physical  con- 
dition at  the  time  he  was  injured;  that  he  was  accus- 
tomed to  lifting  and  believed  he  could  lift  450  pounds 
without  injury  to  his  system;    that  in  his  opinion  the 
heavier  dumb-bell  did  not  weigh  more  than  300  pounds, 
and  that  his  primary  purpose  in  lifting  it  was  to  test  its 
weight  with  the  view  of  protecting  his  company  and  the 
public  from  an  imposture  which  he  suspected  the  pro- 
fessional athlete  was  about  to  peri)etrate.    This  evidence, 
we  think,  was  sufficient  to  warrant  a  recovery  and  should 
have  been  submitted  to  the  jury.    Kustin's  injury,  it  is 
true,  was  the  natural  result  of  overexertion  while  at- 
tempting to  raise  the  dumb-bell  and  bring  it  to  a  hori- 
zontal position;  but  that  fact  is  not  of  itself  conclusive 
in  favor  of  the  company.    The  contract  right  to  indem- 
nity was  not  lost  because  the  injury  resulted  from  over- 
exertion, unless  the  overexertion  was  conscious  and  in- 
tentional.    {Mam(facti(7rrs  Accident  Imlemnity  Co,  v.  Dor- 
fjiiHj  58  Fed.  Kep.  952;  Johnson  v.  London  Gnarantcc  &  Ac- 
cident Co.,  72  N.  W.  Rep.  [Mich.]  1115.)    Surely  it  cannot 
be  said  as  a  matter  of  law  that  the  plaintiff  was  aware  of 
the  probable  result  of  his  act,  or  that  he  acted  with  a 
reckless  disregard  of  consequences  likely  to  ensue.    That 
he  failed  to  accurately  gauge  his  own  strength,  or  else 
to'coiTcctly  estimate  the  weight  of  the  dumb-bell,  is  evi- 
dent; but  accident  insurance  is  not  designed  to  furnish 
indemnity  only  in  cases  where  the  policy-holder  orders 
his  conduct  with  grave  circumspection  and  a  provident 
foresight  of  consequences.    Mere  contributory  negligence 
is  no  answer  to  an  action  on  a  contract  of  insurance. 
Neither  is  there  any  absolute  inference  that  the  lifting 
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wa«  unnocossary.  Accordiiijj  to  the  plaintiff's  tostiniony, 
the  act  was  thc»  product  of  a  reasonable  motive  and  was 
performed  in  the  line  of  duty.  An  accident  i>i)licy  un- 
doubtedly contemphites  that  even  a  capitalist  will  do 
some  lifting  without  physical  or  moral  compulsion.  Tir- 
cumstances  in  evidence  discredit  the  reason  given  for 
the  lifting,  but  they  do  not  indisputably  condemn  it  as 
false.  The  quest i<m  was  for  the  jury  to  detenuine.  The 
judgment  is  reversed  and  the  cause  remanded. 

Revekskd  and  kemandkd. 


Thomas  Sullivan  v.  State  of  Nebraska. 

FiLKO  June  21, 1899.     No.  10641. 

1.  Instructions:     Objectionb:     Review.     Objections    to    instructions 

not  brought  to  the  attention  of  the  district  court  by  a  motion 
for  a  new  trial  cannot  be  successfuUy  urged  in  this  court. 

2.  Criminal  Law:   Confe^'sionr:    Corroboration.    One  cannot  be  con- 

victed of  a  felony  upon  his  own  unsupported  extra-judicial  con- 
fession that  a  crime  has  been  committed.  Such  confession  may 
be  sufficient  to  prove  the  defendant's  connection  with  the  crim- 
inal act,  but  there  must  in  all  cases  be  proof  aliunde  of  the  es 
sential  facts  constituting  the  crime. 

3.  :  :  .  Rut,  while  a  voluntary  confession  is  in- 
sufficient, standing  alone,  to  prove  that  a  crime  has  been  com- 
mitted, it  is  competent  evidence  of  that  fact,  and  may,  with 
slight  corroborative  circumstances,  be  sufficient  to  wnrrant  a 
conviction. 


:  :  CiRcrnsTANTiAL  Evidence,  Circumstnnces  cap- 
able of  an  innocent  construction  may  be  interpreted  in  the  light 
of  the  defendant's  confession,  and  the  fact  under  investigation 
be  thus  given  a  criminal  aspect. 

:  Declarations.    A  declaration  may  be  a  part  of  the  rw  gtxUt 


without  being  precisely  coincident  with  the  main  transaction. 
It  is  sufficient  that  there  was  between  the  two  an  immediate 
casual  relation,  and  that  the  statement  'was  a  spont^neons  char- 
acterization of  the  act. 
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6. :    :    Res  Gest.s:    Homicide.     The  accused  procured  a 

revolver  in  a  saloon,  went  about  fifty  feet,  fired  a  shot  and 
killed  a  man,  ran  back  to  the  saloon,  threw  the  revolver  on  the 
floor,  and  exclaimed,  **My  God!  I  have  killed  Tom  Kirk)and,  my 
best  friend,"  then  hurried  back  to  the  dying  man,  raised  his  head, 
and  a^ain  declared  that  he  had  shot  his  best  friend,  and  that  he 
would  be  hanged.  Heltly  That  such  declarations  constituted 
parts  of  the  res  gestw,  and  were  legitimate,  independent  evidence 
of  the  homicidal  act. 

Error  to  the  district  court  for  Douglas  county.  Tried 
below  before  Slabaugh,  J.     Affirmed, 

William  F.  Ourley  and  Lee  S.  Estelle,  for  plaintiff  in 
error: 

Confession  without  proof  of  corpus  delicti  will  not  sup- 
port a  conviction.  {Vommomcealth  t*.  Ackert,  133  Mass. 
402;  Matiheirs  t\  State,  55  Ala.  187;  Williams  t\  People^  101 
111.  382;  Priest  v.  State,  10  Neb.  393;  People  r.  Hennessey , 
15  Wend.  [N.  Y.]  147;  Stringfellow  v.  State,  26  Miss.  157.) 

(7.  J.  Smyth,  Attorney  General,  and  W,  D.  Oldham,  Deputy 
Attorney  General,  for  the  state. 

Sullivan,  J. 

On  an  information  charging  him  with  the  crime  of 
murder  Thomas  Sullivan  was  tried,  convicted,  and  sen- 
tenced to  imprisonment  in  the  penitentiary  for  a  period 
of  eleven  years.  Of  the  errors  assigned  the  sufficiency 
of  the  evidence  to  sustain  the  verdict  is  the  only  one  prop- 
erly before  us  for  consideration.  The  action  of  the  court 
in  giving  and  refusing  certain  instructions  is  called  in 
question  and  discusse<l  by  counsel  at  considerable  lengtli, 
but  the  point  was  not  raised  in  the  motion  for  a  new  trial 
and  cannot  be  successfully  urged  for  the  first  time  in  this 
couri.  The  substance  of  the  accusation  against  the  de- 
fendant is  that,  with  premeditation  and  malice,  he  shot 
and  killed  one  Thomas  Kirkland.  On  the  trial  the  truth 
of  the  charge  was  shown  by  the  prisoner's  voluntary  con- 
fessions made  to  police  officers  on  the  night  of  the  tragedy. 
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It  is  now  contended  that  such  confessions  were  the  only 
proofs  of  the  corpus  delicti,  and  that  they  were  not  com- 
petent evi(h»nce  of  that  fact.  We  do  not  assent  to  either 
proposition.  Independent  of  the  deliberate  and  volun- 
tary confessions,  the  salient  facts  disclosed  by  the  record 
are:  That  on  the  nip;ht  in  question  Sullivan  became  in- 
volved in  .a  quarrel  with  some  colorcnl  men  near  the  Tenth 
striH^t  viaduct,  in  the  city  of  Omaha;  that  while  the  broil 
was  in  pro}];ress  he  ran  into  the  saloon  of  Walter  Bran- 
dise,  obtain(Ml  a  revolver,  and  ran  out  again,  declaring 
that  he  intended  to  kill  "a  black  nigger;"  that  he  ran 
north  to  the  alley;  that  just  across  the  alley  a  man,  who 
afterwards  provinl  to  be  Kirkland,  was  seen  walking 
south;  that  there  was  the  flash  and  report  of  a  pistol; 
that  the  man  walking  south  fell  on  the  sidewalk,  where 
he  was  immediately  after  found  dead;  that  just  after  the 
shot  was  fired  Sullivan  ran  back  to  the  saloon,  threw  the 
revolver  on  the  floor,  and  exclaimed,  *'My  God!  I  have 
killed  Tom  Kirkland,  my  best  friend,"  or  words  to  that 
effect;  that  he  then  hurried  back  to  the  dying  man. 
rais(»d  his  head,  and  again  declan*d  that  he  had  shot  or 
killcHl  his  best  friend  and  that  he  would  be  hanged.  No 
pei*son,  other  than  Kirkland  and  Sullivan,  was  seen  on 
the  street  or  in  Uw  vicinity  at  the  time  the  shot  was  fired. 
There  was  no  direct  evidence  of  any  wound  upon  the 
body  of  the  deceased,  and  the  circumstances  above  de- 
tailed, togethcT  with  the  prisoner's  subsequent  confes- 
sion that  he  shot  him  under  the  impression  that  he  was 
a  negro,  constitute  the  whole  of  the  evidence  tending  to 
show  that  d(^ath  was  the  result  of  a  gunshot  wound. 

In  this  case*  the  elements  of  the  corpus  drlicfi  are,  first, 
the  death  of  Thomas  Kirkland;  and  se<»ond,  the  criminal 
agc^ncy  of  some  one,  not  necessarily  the  defendant,  in 
causing  such  death.  (People  r.  Palmer,  109  N.  Y.  113; 
Carlton  r.  Peoph\  150  111.  ISl;  f^tate  r.  Jones.  106  Mo.  302: 
People  i\  Siwonsen,  107  Cal.  345;  Johnson  i\  Gommonircnlth. 
29  Gratt.  [  Va.]  7!K).)  The  uniform  doctrine  of  the  Ameri- 
can cimrts  is  that  a  conviction  for  felony  will  not  be  »us- 
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tiiined  wlien  the  only  evidence  of  guilt  is  the  extra-judi- 
cial confession  of  the  defendant  that  a  crime  has  b(*en 
committed.  His  confession  may  be  sufficient  to  prove  his 
own  connection  with  the  alleged  criminal  act,  but  there 
must  in  all  cases  be  proof  aliunde  of  the  essential  facts 
constituting  the  crime.  {Priest  v.  State,  10  Neb.  393; 
Smith  i\  State,  17  Neb.  358.  See,  also,  6  Am.  &  Eng.  Ency. 
Law  [2d  ed.]  p.  581,  where  the  cas€^  are  collected.)  But 
while  a  voluntary  confession  is  insufficient,  standing 
alone,  to  prove  that  a  crime  has  been  committed,  it  is, 
nevertheless,  competent  evidence  of  that  fact,  and  may, 
with  slight  corroborative  circumstances,  establish  the 
corpus  delicti  as  well  as  the  defendant's  guilty  participa- 
tion. Discussing  this  question  Nelson,  C.  J.,  in  People  t\ 
Badfjleji.  16  Wend.  [N.  Y.]  53,  said:  "Full  proof  of  the 
body  of  the  crime,  the  corpus  delicti,  independently  of  the 
confession,  is  not  required  by  any  of  the  cases;  and  in 
many  of  them  slight  corroborating  facts  were  held  suf- 
ficient." The  doctrine  of  this  case  was  distinctly  ap- 
proved in  People  t\  Jaehue,  103  N.  Y.  182,  where  it  was 
held  that  equivocal  circumstance  ofTercd  as  proof  of  the 
coj'pus  delicti,  might  be  interpreted  in  the  light  of  the 
prisoner's  confession  and  the  fact  under  investigation  be 
thus  given  a  criminal  aspect.  In  State  v.  Hall,  31  \V.  Va. 
505,  the  court,  considering  this  question,  said:  '*We  know 
of  no  decisions  anywhere  thsit  hold  the  admissions  of  the 
defendant  are  not  competent  evidence  tending  to  prove 
the  corpus  delicti,  but  they  certainly  are  competent  evi- 
dence tending  to  prove  that  the  crime  charged  has  been 
committed."  It  has  often  been  held  in  cases  where 
there  was  no  direct  proof  of  the  crime,  as  in  pros**- 
cutions  for  adultery  and  trials  for  homicide  where 
the  body  of  the  deceased  had  not  been  found,  that 
the  defendant's  extrajudicial  confession,  in  connection 
with  other  incriminating  circumstances,  would  warrant 
a  conviction.  (Ifj/a7i  v.  State,  100  Ala.  94;  State  t?.  Jjimh, 
28  Mo.  218;  State  v,  Patterson,  73  Mo.  695;  Commonr 
wealth  V,  Md^ann,  97  Mass.  580;  United  States  v.  Williams, 
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1  Cliff.  [U.  S.]  20;  VHitvd  States  v.  Gilbert,  2  Sum.  [U.  S.] 
19;  CommoHtccaUh  v.  Tarr,  4  Allen  [Mass.]  315.)  We 
think  that  if  every  statement  and  declaration  of  Sullivan 
were  regarded  as  being  nothing  more  than  a  confession 
of  his  criminal  agency  in  jiroducing  the  death  of  Kirk- 
land,  the  verdict  Avould  still  be  sustained  by  sufficient 
proof.  But  some  of  the  declarations  of  the  dc  fendant 
were  certainly  substantive  evidence  of  the  fact  declared, 
considereil  entirely  apart  from  the  circumstance  that 
they  were  admissions  against  interest.  They  were  parts 
of  the  res  gesta\  events  incident  to  the  main  transaction; 
they  were  concomitant  acts  speaking  through  the  prin- 
cipal actor.  In  point  of  time  they  were  closely  related 
to  the  homicide,  and  between  it  and  them  there  was  an 
immediate  casual  relation.  "/iVs  gestec,^^  says  Wharton, 
"are  events  speaking  for  themselves,  through  the  instinct- 
ive words  and  acts  of  participants,  not  the  words  and 
acts  of  participants  when  narrating  the  events.  What  is 
done  or  said  by  participants,  under  the  immediate  spur 
of  a  transaction,  becomes  thus  part  of  the  transaction, 
because  it  is  then  the  transaction  that  thus  speaks.'' 
(Wharton,  Criminal  Evidence  [8th  ed.]  sec.  262.)  To  de- 
termine what  declarations  come  properly  within  the  res 
gestw  is  sometimes  a  matter  of  great  difficulty.  Then* 
appears  to  be  no  arbitrary  time  limit,  but  the  authori- 
ties are  agreed  that  competency  in  all  cases  depends  upon 
the  declaration  being  substantially  coincident  with  the 
fact  from  which  it  springs  and  of  which  it  is  explanatory. 
(2  Jones,  Evidence  sec.  351.)  That  the  language  used  is 
narrative  in  form  and  refers  to  past  events  is  not  alone 
sufficient  to  condemn  it  as  hearsay.  In  Common trealth  c, 
Uaelett,  84  Mass.  136,  the  declaration  of  a  man  after 
leaving  his  room  where  he  had  been  stabbed  was  received 
in  evidence,  although  his  assailant  had  fled  before  the 
declaration  was  made.  In  Lamlnrt  v.  People,  29  Mich.  71. 
the  complaint  of  a  person  who  had  been  robbed  was  held 
to  be  competent,  although  made  in  the  absence  of  the 
defendant  some  three  minutes  after  the  robbery.     In 
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People  V.  ^impfioUy  48  Mich.  474,  which  was  a  homicide 
case,  it  appeare<l  that  a  woman  had  been  shot  while  walk- 
ing on  the  street.  A  person  living  a  block  distant  on  the 
opposite  side  of  the  street  heard  the  report  and  ran  to 
her  immediat(*ly.  What  the  deceased  then  said  impli- 
cating the  defendant  was  held  to  be  part  of  the  res  gcstw. 
In  State  r.  Walker,  78  Mo.  380,  the  excited  utterance  of  a 
bystander,  made  the  moment  after  a  shot  was  fired 
which  killed  one  of  the  parties  to  an  affray,  was  held  to 
be  admissible  as  illustrative  of  the  act  which  gave  ris(^ 
to  the  exclamation.  In  Mismnri  1\  R.  Co.  v.  Baier,  37  Neb. 
235,  the  court  received  as  part  of  the  ren  gestw  an  account 
of  a  railroad  accident  given  immediately  after  its  occur- 
rence by  the  person  whose  injuries  Avere  the  subject  of 
the  suit.  The  doctrine  of  the  case  is  stated  in  the  sylla- 
bus as  follows:  "A  declaration  to  be  part  of  the  res  gcsttp 
n(H  d  not  necessarily  be  coincident  in  point  of  time  with 
the  main  fact  proved.  It  is  enough  that  the  two  are  so 
clearly  connected  that  the  declaration  can,  in  the  ordi- 
nary course  of  affairs,  be  said  to  be  a  spontaneous  ex- 
planation of  the  real  cause."  Tested  by  the  rule  thus 
stated,  especially  when  such  rule  is  considered  in  con- 
nection with  the  facts  to  which  it  was  applied,  it  is  quite 
dear  that  the  declarations  of  Sullivan  in  the  saloon  and 
while  holding  the  dead  body  of  Kirkland  were  parts  of 
the  res  r/estw  and  so  legitimate  independent  evidence  of 
the  homicidal  act.  While  the  failure  of  the  public  prose- 
cutor to  make  strict  proof  of  the  fatal  wound  merits  ju- 
dicial reprobation,  it  is  not  alone  sufficient  to  require  a 
reversal  of  the  sentence.  Every  material  averment  of 
the  information  is  supported  by  competent  and  adeiiuate 
proof;  and  the  judgment  is,  therefore, 

Affirmed. 
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George  Graves,  appelt.ant,  v.  J.  D.  Macfarland 

ET  AL.,   APPELLEES. 
Filed  June  21, 1899.    No.  8926. 

1.  Summons:     Sheriff's    Return.      An   officer's  return,   within  the 

meaning  of  the  statute  relating  to  the  service  of  process,  in- 
cludes not  only  the  certificate  of  service,  but  also  the  delivery 
of  the  writ  to  the  office  from  which  it  issued. 

2.  :    Service:    Time  to  Make  Return.    If  a  summons  be  serred 

within  the  time  limited  by  the  statute,  the  court  from  which  it 
issued  acquires  jurisdiction  of  the  pei*son  of  the  defendant,  and 
may  render  a  valid  judgment  against  biin,  notwithstanding  the 
officer's  failure  to  make  his  return  during  the  life  of  the  writ, 

3.  Mortgage-Foreclosure:      Deficiency     Judgment.       In    an    action 

brought  to  foreclose  a  real  estate  mortgage  the  district  court, 
prior  to  1S07,  was  authorized  to  render  a  deficiency  Judj^^ment 
against  a  purchaser  who  had  assumed  and  agreed  to  pay  the 
incumbrance  in  suit. 


:    :    Notice.    The  jurisdiction  of  the  district  court  to 

render  a  deficiency  judgment  under  the  provisions  of  section  84T 
of  the  Code  of  Civil  Procedure  did  not  depend  upon  the  senice 
of  any  notice  other  than  the  original  summons. 

:    :    :    Pleading.     A  deficiency  judgment  again^t 


a  purchaser  of  mortgaged  premises  is  not  void  because  the  \yeT- 
sonal  liability  of  such  purchaser  is  not  shown  b^'  the  petition. 
It  is  sufficient  if  the  fact  is  di.sdosed  by  the  answer  of  the  mort- 
gagor who,  claiming  to  stand  in  the  attitude  of  a  surely,  de- 
mands exoneration. 

C.  Service  of  Summons:  Insufficiency  of  Evidence.  Evidence  ex- 
amined, and  found  insufficient  to  supi>ort  the  finding  of  the  trial 
court. 

Appeal  from  the  district  court  of  Antelope  county. 
Heard  below  before  Kobinson,  J.     Reversed. 

J,  F.  lioydj  for  appellant. 

S.  D.  Thornton^  eonira. 

Sullivan,  J. 

This  is  an  appeal  by  George  Graves  from  a  judgment 
of  the  district  court  of  Antelope  county.     The  facts  es 
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sential  to  an  understanding  of  the  questions  presented 
for  decision  are  these:  The  appellant,  who  was  plaintiff 
below,  purchased  of  Lyman  Seiler,  in  August,  1890,  a 
lot  in  the  city  of  Lincoln  subject,  according  to  the  recital 
of  the  deed,  to  an  incumbrance  of  fll,600.  In  January, 
1892,  the  mortgagee,  J.  D.  Macfarland,  brought  an  action 
in  the  district  court  of  Lancaster  county  to  foreclose  his 
mortgage,  making  Seiler  and  Graves  and  Avife  parti(»s 
defendant.  Mr.  and  Mrs.  Graves  resided  in  the  city  of 
Neligh,  in  Antelope  county,  and  process  was  sent  to  the 
sheriff  of  that  county  for  ser-*Mce  upon  them.  The  writ 
was  issued  on  January  10  and 'was  made  returnable  Janu- 
ary 18.  It  was  not  in  fact  returned  and  filed  in  the  office 
of  the  clerk  of  the  district  court  until  January  23.  Tlie 
sheriff's  certificate,  which  is  dated  January  10,  recites 
that  on  January  15  the  summons  was  personally  served 
upon  Mrs.  Graves  and  a  copy  left  at  the  usual  place  of 
residence  of  George  Graves.  Seiler  appeared  in  the  ac- 
tion and  in  due  time  filed  an  answer,  in  which  he  alleged 
that  Graves  had  agreed  to  pay  the  mortgage  in  suit  and 
asked  that  he  be  required  to  perform  his  contract.  While 
Macfarland  in  his  petition  demanded  a  deficiency  judg- 
ment against  Graves,  he  did  not  allege  an  assumption 
by  him  of  the  indebtedness  or  state  any  other  fact  upon 
which  to  base  his  claim  to  that  relief.  Mr.  and  Mrs. 
(jraA-es  made  no  appearance  in  the  case  and  were  d«v 
faulted.  The  court  rendered  a  decree  of  foreclosure,  and 
made  a  finding  to  the  effect  that  the  appellant  had  as- 
sumed the  payment  of  Macfarland's  mortgage.  After- 
wards, without  notice,  a  deficiency  judgment  for 
11,102.23  was  rendered  against  Graves  alone.  This  judg- 
ment was  then  assigned  to  Seiler,  who  Avas  attempting 
to  enforce  it  when  the  appellant  brought  this  action 
against  him  to  obtain  a  perpetual  injunction. 

It  is  contended  that  the  summons  not  having  been  re- 
turned within  the  time  limited  by  the  statute,  the  court 
acquired  no  jurisdiction  over  the  person  of  the  appellant, 
and  that  the  judgment  rendered  against  him  was  there- 
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fore  void.  We  think  counsel  is  right  in  asserting  that 
the  file-mark  of  the  clerk  is  the  proper  and  primary  evi- 
dence of  the  time  when  the  summons  was  returned  by  the 
sheriff.  And  it  must,  under  the  authorities,  be  concede*] 
that  the  return  contemplated  by  the  law  includes  not 
only  the  officer's  certificate  of  service,  but  also  the  de- 
livery of  the  writ  to  the  office  from  which  it  issued.  (Al- 
derson,.  Judicial  Writs  &  Process  sec.  184;  Nelson  v.  Cook, 
19  III.  440;  Carilrr  v,  Amhrson,  27  111.  358.)  It  does  not 
follow,  however,  that  a  service  which  is  valid  when  made 
becomes  a  nullity  because  the  officer  fails  to  make  due 
return  of  the  writ.  When  the  summons  is  served  the 
action  is  pending;  the  court  has  jurisdiction  of  the  par- 
ties and  cannot  be  divested  of  the  authority  over  thera 
by  any  fault  or  omission  of  the  sheriff.  It  is  not  the  of- 
ficer's return  that  gives  the  court  power  to  hear  and  de- 
termine the  cause,  but  the  fact  of  service  during  the  life 
of  the  writ.  The  return  is,  of  course,  the  appropriate 
evidence  of  the  jurisdictional  fact,  but  it  is  not  conclu- 
sive. There  is  no  good  reason  why  a  defendant  who  has 
been  duly  served  should  complain  because  the  court  was 
not  possessed  of  the  proof  of  service  within  the  time  fixe<l 
by  the  statute.  {Smith  v.  Pay  ton,  13  Kan.  302;  Cl^ngh  n 
McDonald,  18  Kan.  114;  Miller  v.  Forbes,  49  Pac.  Rep. 
[Kan.]  705.) 

The  next  question  for  consideration  is  the  power  of 
the  court  to  render  a  personal  judgment  in  favor  of  Mac- 
farland and  against  Graves  in  the  absence  of  an  allega- 
tion in  the  petition  showing  that  Graves  had  assumed  the 
mortgage  debt.  It  is  the  settled  doctrine  of  this  court 
that  one  who  purchases  mortgaged  premises  and  assumes 
as  part  of  the  consideration  to  pay  the  mortgage  debt 
becomes  personally  liable  for  any  deficiency  that  mar 
remain  after  applying  the  proci^ds  of  the  foreclosure 
sale.  {Cooper  t\  Foss,  15  Neb.  515;  Stover  v,  Tompkins,  34 
Neb.  4G5;  Roehrell  v.  Blair  Savi7igs  Bank,  31  Neb.  128; 
Hare  v.  Murphy,  45  Neb.  809.)  The  purchaser  in  such 
case  is  regarded  as  the  principal  debtor,  and  the  mort- 
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gagor  stands  as  to  him  in  the  situation  of  a  surety.  The 
answer  of  Seiler,  then,  was  in  the  nature  of  a  cross-action 
to  comi)el  the  purchaser  to  perform  his  alleged  agree- 
ment and  to  compel  the  plaintiff  to  obtain  satisfaction 
from  a  principal  debtor.  The  relief  demanded  was  ger- 
mane to  the  action  to  foreclose  and  for  a  deficiency  judg- 
ment, and  the  court,  if  Graves  was  before  it,  acquired 
jurisdiction  to  detenuine  the  issue  Avhich  Seiler  presented 
for  decision.  It  is  true  that  Graves  never  did  assume  or 
agree  to  pay  the  mortgage  and  that  the  allegations  of 
Seller's  answer  were  absolutely  false,  but  it  was  never- 
theless appellant's. duty,  if  served  with  summons,  to  ap- 
pear and  by  a  proper  pleading  put  such  allegations  in 
issue;  otherwise  they  would  stand  confessed.  Consider- 
ing the  counter-claim  in  the  nature  of  an  action  for  the 
exoneration  of  a  surety,  Ave  think  on  the  face  of  the  rec- 
ord the  court  had  jurisdiction  to  render  the  deficiency 
judgment.  (1  Brandt,  Suretyship  &  Guaranty  sees.  192, 
206;  9  Ency.  PI.  &  Pr.  468.) 

Counsel  for  appellant  insists  that  the  court  was  not 
authorized  to  render  a  deficiency  judgment  without 
special  notice  of  the  application  therefor.  The  usual 
practice  undoubtedly  was  to  serve  such  notice  when 
practicable;  but  the  statute  wiiich  gave  the  right  to  -a 
deficiency  judgment  in  an  action  to  foreclose  a  mortgage 
did  not  require  it.  Section  847  of  the  Code  of  Civil  Pro- 
cedure, which  was  repealed  in  1897,  clearly  contemplated 
no  other  notice  than  that  imparted  by  the  original  sum- 
mons. 

We  come  now  to  the  question  of  the  sufficiency  of  the 
evidence  to  sustain  the  finding  of  the  trial  court  that 
there  w^as  due  service  of  the  summons  in  the  foreclosure 
suit  upon  George  Graves.  In  our  judgment  the  proof 
completely  warrants  the  claim  of  appellant  that  he  w^as 
never  served,  and  that  the  officer's  return  of  service  was 
false.  The  district  court  was,  of  course,  in  a  better  posi- 
tion than  we  are  to  determine  the  credibility  of  wit- 
nesses.   We  do  not  lose  sight  of  that  fact    We  take  it 
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into  account  and  give  it  proper  weight,  but  we  are  still 
utterly  unable  to  avoid  the  conviction  tliat  tlie  trial  judp* 
in  his  conclusion  upon  this  point  was  wrong,  entirely  and 
manifestly  wrong.     It  is  claimed  that  the  seiTice  was 
made  at  tlie  residence  of  Graves  in  Neligh  on  the  IStli 
of  January  by  delivering  copies  of  the  writ  to  Mrs. 
Graves.    The  sheriff  testified  to  this  and  stated  that  one 
of  the  members  of  the  county  board  was  with  him  at 
the  time;  but  this  gentleman  being  called  as  a  witness 
was  not  able  to  confirm  the  sheriff's  statc^ment.     There 
was  no  explanation  of  the  fact  that  the  summons  was 
not  returned  on  the  day  the  certificate  of  service  is  al- 
h»ged  to  have  been  written,  nor  for  several  days  after  the 
return  day.     Upon  this  point  the  sheriff  was  strangely 
silent.     If  service  had  really  been  made,  it  would  seem, 
in  the  natural  and  orderly  cimrse  of  business,  that  the 
summons  would  have  bein  maihHi  to  the  clerk  of  the 
district  court  at  Lincoln  as  soon  as  the  certificate  of 
service  had  been  indorsed  upon  it.     And  if  service  had 
really  been  made,  it  seems  quite  remarkable  that  Graves 
should  give  no  attention  whatever  to  the  suit.     Three 
witnesses,  all  apparently  credible  and  one  entirely  dis- 
interested, testified  in  the  most  explicit  and  positive  man- 
ner that  on  January  15  the  sheriff  did  not   visit  the 
(irav(»s'  residence.     The  date  is  d(»finitely  fixed  by  the 
fact  tliat  a  daughtc  r  of  Mr.  and  Mrs.  Graves  who  had 
been  recently  married  was  expecteil  home  on  that  day 
in  accordance  with  her  wedding  card  announcement.  It 
also  appears  that  Mrs.  Graves  was  seriously  sick  at  the 
time.     We  think  the  plaintiff  in  this  action  has  shown 
by  the  r(H]uisite  quantum  of  proof  that  he  was  not  sen^etl 
with  summons  in  the  foreclosure  suit.     Wherefore  the 
judgment  of  the  district  court  is  reversed  and  a  judgment 
rendered  in  this  court  making  the  temporary  order  of  in- 
junction perpetual. 

Revt-hised. 

IlAnuisox,  C.  eJ.,  expressed  no  opinFon  as  to'  the  doc- 
trine statcHl  in  fifth  paragraph  of  the  syllabus. 
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NoRVAL,  J.,  dissenting, 

I  find  myself  unable  to  reach  the  conclusion  that  the 
evidence  adduced  on  the  trial  is  insuflflcient  to  sustain 
the  finding  of  the  court  below  that  service  of  summons 
was  not  duly  made  upon  George  Graves  in  the  foreclos- 
ure cause.  In  addition  to  the  sheriff's  return  indorsed 
on  the  summons  in  that  suit,  and  the  presumption  which 
must  be  indulged  in  favor  of  its  truthfulness,  there  is 
the  clear,  positive,  and  direct  testimony  of  that  officer 
that  he  served  the  summons  on  Graves  at  his  residence  in 
Neligh  on  the  date  named  in  the  return  by  leaving  a  true 
copy  of  the  writ  for  him  with  Mrs.  Graves.  Certainly 
this  evidence  was  sufficient  to  support  the  finding  of 
the  district  court.  There  was  a  large  mass  of  evidence 
introduced  tending  to  show  that  the  summons  was  not 
served  upon  Graves,  which  would  have  warranted  the 
court  below  in  deciding  this  point  in  favor  of  Graves. 
There  was  a  sharp  conflict  in  the  evidence,  and  to  disturb 
the  judgment  of  the  district  court  is  to  disregard  the  rule 
time  and  again  asserted  and  applied  by  each  member  of 
this  court  that  a  finding  of  fact  based  on  conflicting  evi- 
dence will  not  be  disturbed  on  review. 


John  Dunn  v.  State  of  Nebraska. 

FiLBD  June  21, 1899.    No.  10705. 

1.  Assault  with  Intent  to  Rape:    Conviction.     Evidence  examined, 

and  found  sufficient  to  sustain  the  verdict. 

2.  Information:   Venue.    An  information  whose  caption  is  "State  of 

Nebraska,  Greeley  County,  ss.,"  and  which  charg-es  that  a  desig- 
nated crime  was  committed  "in  said  county  and  state  aforesaid," 
alleges  the  venue  with  sufficient  certainty. 

3. :    Criminal  Assault:    Name  of  Victim.     Identity  of  name 

ordinarily  affords  a  presumption  of  identity  of  person;  and  where 
the  name  of  the  victim  of  a  criminal  assault  is  the  same  in  two. 
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countH  of  an  informal  ion,  the  law  presumes  that  the  reference 
in  both  counts  is  to  the  same  person. 

:     CoiTNTS:    iNRTRt^CTioNS.     An   instruetion  is  not  erroneous 


which,  in  substance,  informs  the  jury  that  a  conviction  on  either 
count  of  an  information  would  be  warrant imI  only  by  proof  be- 
yond a  reasonable  doubt  of  the  essential  elements  of  the  crime 
charpf^'d  in  such  count;  and  that  there  might  be  a  conviction  on 
one  count  and  an  acquittal  on  the  other. 

5.  Bape:  Kksistanc'e:  Ixstuictions.  For  tlie  purpose  of  illustrating 
the  proposition  that  in  prosecutions  for  rape  the  measure  of  the 
woman's  resistance  need  not  be  in  all  cases  the  same,  it  is  not 
error  for  the  court  to  say  to  the  jury,  irresju^ctive  of  the  facts 
of  the  particular  case,  that  "a  strong",  able-bodied  woman  could 
protect  herself  when  a  girl  fourteen  years  old  could  not." 

6. :  CoRRonoRATm:  Evidkxce:  Instructions.  It  is  not  es- 
sential, in  a  trial  for  the  crime  of  rape,  that  the  prosecutrix  be 
corroborated  by  direct  evidence  of  the  particular  fact  constitut- 
ing the  crime.  I*ro<)f  of  incriminating  circumstances  and  corrob- 
orative facts  is  sufficient,  and  an  instruction  which  so  states  the 
law  is  not  erroneous. 

7.  Assault  With  Intent  to  Bape:    Evidence.     To  warrant  a  convic- 

tion for  an  assault  with  intent  to  commit  a  rape  the  evidence 
must  show^  beyond  a  reasonable  doubt  that  the  accused  at  the 
time  intended  to  use  whatever  force  might  be  necessary  to  over- 
come all  resistance  and  accomplish  his  purpose. 

8.  Instructions:  CoNSTRrcriox.     Two  paragraphs  of  a  charge  to  the 

jury,  one  immediately  following  the  other,  will  be  considered 
together,  and  treated  as  one,  when  they  relate  to  a  particular 
phase  of  the  case,  and  each  is  plainly  complemental  of  the  other. 

9.  :  KErETiTioxs.    After  a  jury  in  a  criminal  case  has  been  once 


informed  that  there  can  be  no  conviction  without  proof  beyond 
a  reasonable  doubt,  and  that  their  conclusion  should  be  based 
on  the  evidence,  the  failure  to  reiterate  such  statements  in  other 
paragraphs  of  the  cliarge  is  not  error. 

10.  Witnesses:    Oiijection  to  (^rESTiONS.    A  party  cannot  reserve  his 

objection  to  a  question  calling  for  incompetent  testimony  until 
the  answer  of  the  witness  has  been  received.  Such  reservation 
is  deemed  a  waiver  of  the  right  to  object. 

11.  Bape:   Evidence.    In  a  prosecution  for  rape  evidence  of  the  con- 

duct and  exclamations  of  the  prosecutrix,  tending  to  show  that 
she  was  sick  and  lame  for  several  days  after  the  assault,  is  com- 
petent. 

EuuoK  to  the  (lislri(*t  court  for  Greeley  county.    Tried 
below  before  Thompson,  J.     Affirmed, 
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Doyle  &  JAiniijaUy  for  plaintiff  in  error. 

C.  J.  Hnn/tlt^  Attornvj/  Gnicralj  and  TV.  D.  Oldham,  Deputy 
Attorney  Uouraly  for  the  state. 

Sullivan,  J. 

There  are  two  counts  in  the  Information.  In  the  first 
the  defendant  John  Dunn  is  charged  with  the  ravishment 
of  Louise  I.  Lund;  in  the  second  he  is  charged  with  a 
felonious  attempt  to  ravish  her.  The  trial  resulted  in 
an  acquittal  on  the  first  count  and  a  conviction  on  the 
second.  We  will  not  discuss  the  evidence,  for  it  would 
sei*ve  no  useful  puii)ose  to  do  so.  That  it  is  sufficient  to 
sustain  the  verdict  in  favor  of  the  state,  we  entertain  no 
sort  of  doubt;  and  we  may  add  that  if  the  defendant  had 
been  found  guilty  of  rape,  we  should  not  disturb  the  ver- 
dict on  account  of  any  weakness  in  the  proof. 

The  first  count  of  the  information  was  unsuccessfully 
assailed  by  a  motion  to  quash  and  a  general  demurrer. 
It  is  now  contended  that  there  was  no  averment  that  the 
crime  therein  alleged  was  committed  within  the  territo- 
rial jurisdiction  of  the  court.  The  caption  of  the  informa- 
tion is:  "State  of  Nebraska,  Greeley  County,  ss."  Then 
follows  a  recital  that  James  K.  Swain  is  county  attorney 
of  Grc^eley  county,  and  an  allegation  that  the  defendant, 
"in  said  county  and  state  aforesaid,"  committ(Hl  the  of- 
fense. This  was  sufficient  to  fix  the  venue.  The  caption 
was  by  reference  incorporated  into  and  made  a  part  of 
the  information.  The  precise  point  was  raised  and  de- 
cided in  Hartley  i\  xS/a/r,  53  Neb.  310.  In  that  case 
NoRVAL,  J.,  delivering  the  opinion,  said:  "Whether  the 
caption  is  or  is  not  a  part  of  an  information,  it  is  unneces- 
sary to  determine.  The  venue  given  at  the  top  of  this 
information,  it  is  very  evident,  was  made  a  part  thereof 
by  reference  had  thereto  in  the  third  count  of  the  in- 
formation. This  doctrine  was  recognized  and  applied, 
with  respect  to  a  criminal  complaint  before  a  justice  of 
the  peace,  in  Rema  v.  IStatc,  52  Neb.  379," 
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By  spi'cial  dtnnurror,  and  aUo  by  a  motion  to  require 
tho  state  to  elect  upon  which  count  it  would  proceed  to 
trial,  the  defendant  challenf^ed  the  authority  of  the  court 
to  try  him  on  both  charges.  The  arj^ument  is  that  the 
information  contains  no  direct  averment  that  the  victim 
of  the  felonious  assault  and  the  victim  of  the  rape  wa,i 
the  same  person.  The  evidence  given  on  the  trial  havini; 
shown  conclusively  that  both  counts  relate  to  the  same 
transaction,  the  point  is  not  of  real  importance;  but  if 
it  were,  the  identity  of  name  would  afford  a  presumption 
of  identity  of  person  and  justify  the  ruling  of  the  district 
court.  (1  Jones,  Evidence  sec.  99;  State  v.  KvIhoc^  76  Mo. 
f)05;  matv  r.  McOuirc,  87  Mo.  642;  People  i\  liolfe,  61  Cal. 
541;  CampheU  w  Wallaee,  46  Mich.  320.) 

It  is  ass(»rted  that  the  third  paragraph  of  the  court'^s 
charge  to  the  jury  assumes  that  the  defendant  committed 
the  crime  described  in  the  second  count.  The  language 
in  question  is  as  follows:  "You  are  instructed  that  the 
burden  rests  upon  the  state  to  prove  every  material  alle- 
gation in  each  count  in  the  information  beyond  a  reason- 
able doubt,  and  unless  the  allegations  are  so  proven  you 
cannot  find  the  defendant  guilty  upon  such  count  as  is 
not  so  proven;  but  if  you  should  find  that  it  was  not  so 
proven  upon  the  first  count,  but  was  so  proven  upon  the 
second  count,  in  that  case  your  verdict  would  be  guilty 
upon  the  second  count  of  the  information."  This  in- 
struction is  not  artistically  framed,  but  its  plain  import 
is  that  conviction  of  the  crime  charged  in  either  count 
would  be  warranted  only  by  proof  beyond  reasonable 
doubt  of  the  essential  elements  of  such  crime,  and  that 
there  might,  according  to  the  finding  of  the  jury,  be  a 
conviction  on  one  count  and  an  acquittal  on  the  other. 
To  extract  any  other  meaning  from  it  requires  a  ruthless 
distortion  of  the  text. 

Exception  is  taken  to  the  following  language  found  in 
the  tenth  paragraph  of  the  charge  to  the  jury:  "A  strong, 
able-bodied  woman  could  protect  herself  when  a  girl 
fourteen  years  old  could  not"     The  statement  is  criti- 
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cised  as  being  inapplicable,  because  the  evidence  dis- 
closed no  striking  disparity  of  age,  intelligence,  or  phys- 
ical development  between  the  prosecutrix  and  the  ac- 
cused. The  sentence  quoted,  standing  alone,  would  seem 
to  bo  incapable  of  mischief.  Being  the  suggestion  of  a 
common-place  fact,  it  is  difficult  to  see  how  it  could  have 
beguiled  an  intelligent  jury  into  error.  It  was  designed 
merely  to  illustrate  the  proposition  that  the  measure  of 
resistance  required  of  the  woman  is  not  necessarily  the 
same  in  all  cases.  In  its  proper  environment  it  was  cer- 
tainly harmless.  {Richards  v.  State,  36  Neb.  17;  Thompson 
t\  State,  44  Neb.  366;  People  v.  Connor,  27  N.  E.  Rep.  [N. 
Y.]  252.) 

The  court  said  to  the  jury  in  the  eleventh  paragraph 
of  the  instructions:  "You  are  instructed  that  in  the  case 
of  rape  it  is  not  essential  that  the  prosecutrix  should  be 
corroborated  by  the  testimony  of  other  witnesses  as  to 
the  particular  act  constituting  the  offense,  and  if  the  jury 
believe  from  the  testimony  of  the  prosecutrix  and  the 
corroborating  circumstances  and  facts  testified  to  by 
other  witnesses,  that  the  defendant  did  make  the  assault 
as  chargeil,  ♦  ♦  ♦  the  law  would  not  require  that 
the  testimony  of  the  prosecutrix  should  be  corroborated 
by  other  witnesses  as  to  what  transpired  at  the  immedi- 
ate time  and  place  when  it  is  alleged  the  assault  was 
made."  The  vice  imputed  to  this  instruction  is  that  it 
told  the  jury  that  they  might  convict  the  defendant  Avith- 
out  any  evidence  corroborating  the  testimony  of  the  pros- 
ecutrix in  regard  to  the  alleged  criminal  act.  While  the 
law  in  this  class  of  cases  requires  that  the  prosecutrix 
shall  be  corroborated,  it  does  not  demand  that  the  cor- 
roboration shall  be  by  direct  evidence  of  the  particular 
fact  constituting  the  crime.  Proof  of  incriminating  cir*- 
cumstances  is  sufficient.  [Krum  v.  State,  10  Neb.  728; 
Fafier  r.  State,  22  Neb.  332;  Ilammond  w  State,. 3d  Neb. 
252.)  This  is  exactly  the  idea  which  the  instruction  con- 
veys. It  is  not  susceptible,  we  think,  of  any  other  rej^- 
^onable  interpretation, 
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The  giving  of  the  twelfth  and  thirteenth  paragraphs  of 
the  charge  is  assigne<l  for  error.  They  are  as  follows: 
(12.)  **To.  constitute  the  crime  charged  in  the  second 
count  of  the  information,  there  must  have  been  an  at- 
tempt to  commit  rai)e,  and  that  intent  must  have  been 
manift^sted  by  an  assault  for  that  purpose  upon  the  per- 
son of  the  pi()S(  cutrix,  Louise  I.  Lund,  and  in  order  to 
convi<*t  the  defendant  the  jury  must  be  satisfied  beyond 
a  reasonable  doubt  that  he  did  use  force,  and  that  against 
the  will  of  the  said  Louise  I.  Lund,  in  an  attempt  to  have 
sexual  intercourse  with  her."  (13.)  "You  are  instructed 
that  to  sustain  a  conviction  for  assault  with  intent  to 
commit  rape  the  evidence  must  show  that  the  accused 
had  a  purpose,  not  only  to  have  sexual  intercourse  with 
the  pn)seeutrix,  but  must  have  intended  also  to  use  w^hat- 
ever  degree  of  forei^  might  be  necessaiy  to  overcome  her 
r(*sistance  and  accomplish  his  object."  To  entitle  the 
state  to  a  verdict  on  the  second  count  it  was  necessary 
that  theiv  should  be,  not  only  sufficient  proof  of  the  al- 
leged assault,  but  also  proof  beyond  a  reasonable  doubt 
that  the  accused  at  the  time  intended  to  use  whatever 
force  might  be  nee(»ssary  to  overcome  all  resistance  and 
accomplish  his  pur])ose.  (Knnn  i\  State,  supra;  Johmon 
i\  State,  27  Neb.  ()87;  SJchnur  r.  State,  28  Neb.  814.)  In 
the  first  of  these  instructions  the  jury  were  told  that  they 
could  not  convict  the  defendant  without  finding  that  he 
intended  to  use  force  to  execute  his  Avill.  In  the  second 
they  were  plainly  informed  that  a  conviction  could  not 
be  sustaine<l  unless  he  intended  to  employ  a  specific  de- 
gree of  force.  These  two  instructions  are  practically  one; 
th(\v  d(  al  with  a  particular  phase  of  the  case,  and,  being 
in  juxtaposition,  were  undoubtedly  considered  together 
by  the  jury  ami  each  inter]>reted  in  the  light  of  the  other. 
In  view  of  the  evidence,  which  tends  to  show  that  the 
prosecutrix  was  a  willing  and  active  participant  in  the 
affair,  or  else  the  victim  of  a  brutal  and  determined  as- 
sault, we  think  it  impossible  that  the  jury  were  misled 
by  the  instructions, 
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A  further  complaint  against  the  twelfth  paragraph  of 
the  charge  is  that  it  did  not  tell  the  jury  that  their  verdict 
must  be  baaed  on  the  evidence.  In  Elliott  v.  iitatej  34  Neb. 
53,  it  was  held  that  the  failure  of  the  court  to  advise  the 
jury  that  their  finding  must  rest  upon  actual  proof  is 
reversible  error.  That  case  is  differentiated  from  this  by 
the  fact  the  court  there  gave  no  direction  at  all  in  regard 
to  the  matter.  In  this  case,  in  another  part  of  the  charge, 
the  court  told  the  jury  that  there  could  be  no  conviction 
without  proof  beyond  a  reasonable  doubt,  and  that  the 
proof  should  be  deemed  to  be  beyond  a  reasonable  doubt 
when  the  evidence  impressed  them  with  a  conviction 
upon  which  they  would  act  without  hesitation  in  the 
more  important  affairs  of  life.  Furthermore,  the  jury 
were  by  the  fifteenth  instruction  directed  to  carefully 
consider  all  the  evidence  and  bring  in  their  verdict  ac- 
cordingly. The  objection  to  the  instruction  is  without 
merit. 

The  fourteenth  instruction  relates  to  the  complaints 
made  by  the  prosecutrix  tliat  an  outrage  had  been  per- 
petrated upon  her.  It  seems  to  be  a  perfectly  accurate 
statement  of  the  law  on  that  subject  and,  as  an  abstract 
proposition,  is  not  questioned  by  counsel  for  defendant. 
It  is  insisted,  however,  that  its  practical  effect  was  to 
permit  the  jury  to  consider  incompetent  evidence  re- 
ceived over  defendant's  objection.  It  appears  that  Gar- 
field Luse,  being  called  as  a  Avitness,  testified  that  the 
prosecutrix  told  him  of  the  assault  immediately  after  it 
was  committed.  He  was  then  asked,  "Did  she  say  that 
Barney  Dunn  hxid  thrown  her  out  of  the  buggy?''  She 
answered,  without  objection,  ''Yes,  sir.''  After  the  an- 
swer was  received  an  objection  was  interposed  and  the 
court  overruled  it.  The  defendant  tendered  an  instruc- 
tion stating  that  the  prosecutrix  might  be  asked  whether 
an  outrage  had  been  committed  on  her  and  that  she  might 
ansAver  yes  or  no;  but  that  the  particulars  of  the  com- 
plaint were  not  competent  evidence,  and  that  the  testi- 
mony of  Garfield  Luse  as  to  the  particular  facts  of  the 
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eomplaint  should  not  be  considered  in  reaching  a  verdict 
The  (juestion  proi>oiind(Nl  to  Luse  was  manifestly  im- 
])roi>er.  It  plainly  called  for  incompetent  evidence,  but 
the  right  to  object  to  it  was  waived.  A  party  cannot  re- 
R<»rve  his  objection  until  his  adversary's  question  has 
elicited  an  unsatisfactory  ansAver.  (Ofccr/cWcr  r.  Kanin- 
auijK  29  Neb.  427;  Broxrn  t\  Cleirland,  U  Neb.  239;  Went- 
cm  Home  Iuh.  Co.  r.  RivharihoUy  40  Neb.  1.)  The  evidence 
being  before  the  jury,  they  were  entitled  to  consider  it 
The  <l(»f(*n<lant'H  instruction  was  rightly  refused  for  an- 
other reason.  The  rule  stated  in  the  introductory  pan 
would  exclude  from  consideration  the  testimony  of  the 
prosecutrix  touching  the  complaints  made  by  her,  not- 
withstanding the  fact  that  the  whole  of  such  testimony 
was  received  without  objection. 

The  fifth  instruction  requested  by  the  defendant  was 
properly  re-fused,  for  the  reason  that  the  substance  of  it 
was  included  in  the  general  charge,  and  because  it  eon- 
tains  an  unwarranted  assumption  that  the  mother  of  the 
prosecutrix  had  accused  her  of  lewdness. 

Evidence  of  the  conduct  and  exclamations  of  the  prose- 
cutrix tending  to  show  that  she  was  sick  and  lame  for 
some  days  after  the  assault  was  properly  received. 

There  is  no  material  error  in  the  record  and  the  judg- 
ment is 

Affirmed. 
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George  W.  Doane,  appellee,  v.  City  of  Omaha,         h^siji 
appellant. 

Filed  Sei»tember  21,  1899.    No.  8968. 

Statutes:  Meaning  of  "^fAv":  Municipal  Corpoeations:  Special  As- 
sessments: Injunction.  The  word  "may,"  when  used  in  a  stat- 
ute or  enactment  to  impose  a  duty  or  delegate  a  power,  the 
performance  of  which  involves  the  protection  of  public  or 
private  interests,  will  be  read  as  "must,"  and  construed  as  man- 
datory. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Powell,  J.     Affirmed. 

Tlie  facts  are  stated  in  the  opinion. 

W.  J.  Connell  and  E.  U,  Scott,  for  appellant: 

In  absence  of  a  statutory  requirement,  appellee  was 
not  entitled  to  notice,  either  personal  or  by  publication, 

(815) 
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of  the  passage  of  resolutions  requiring  the  construction 
of  a  sidewalk  in  front  of  his  premises.  {State  v.  Comniii- 
sioncrSy  29  Atl.  Rep.  [N.  J.]  429;  Morris  v.  Comptroller,  54 
N.  J.  Law  268;  Oil  City  v.  Im\j,  164  Pa.  St.  370.) 

When  the  charter  or  ordinances  of  a  city  require  the 
giving  of  notice  by  publication,  no  other  or  different 
notice  is  necessary.  {In  re  Bannford,  50  N.  Y.  509;  Miller 
i\  Mayo.  88  Oal.  568;  Chamhtrs  v.  Sattrrkc,  40  Gal.  497; 
Iixs  V.  Irey,  51  Neb.  136.) 

Oeorfje  TT.  Doane^  pro  se: 

Where  the  statute  directs  the  doing  of  a  thing  for  the 
sake  of  justice  or  the  public  good,  the  word  "may''  is  the 
same  as  "shall."  {People  v.  Buffalo  County,  4  Neb.  159; 
Hurford  r.  City  of  Omaha,  4  Neb.  336;  Superri^^orsv.  United 
States,  4  Wall.  [U.  S.]  435;  People  v,  Supervi.mrs,  51  N.  Y. 
405;  Johnston  r.  Pate,  95  N.  Oar.  71.) 

Refer(»nce  as  to  notice:  Men'itt  v.  Village  of  Portchcsterj 
71  N.  Y.  309. 

Harrison,  C.  J. 

This  action  Tvas  instituted  to  obtain  an  injunction 
against  the  levy  of  a  spe(*ial  assessment  by  the  city  of 
Omaha  to  pay  the  expenses  of  making  a  sidewalk  on  or 
near  the  propei-ty  or  premises  owned  by  the  plaintiff. 
A  trial  of  the  issues  resulted  in  a  decree  in  favor  of  the 
plaintiff,  and  the  city  presents  this  appeal. 

There  are  but  two  questions  raiseil  and  discussed,  both 
of  which  relate  to  the  notice  which  was  given,  or  which 
it  was  necessary  to  give  or  for  the  owner  of  the  prop- 
erty to  have,  of  the  resolution  or  action  of  the  city  au- 
thorities by  which  the  sidewalk  was  ordered  to  be  made. 
It  was  and  is  asserted  that  the  owner  of  the  property  had 
actual  notice  of  such  order.  Whatever  significance  might 
have  attached  to  actual  notice,  if  it  had  existed,  it  must 
be  said  that  the  evidence  on  this  subject  was  directly  in 
conflict,  and  that  there  was  none  is  supported  by  the  evi- 
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(iMiee,  and  the  apparent  finding  thereon  will  not  be  dis- 
turbed. 

At  the  time  the  city  council  passed  the  resolution 
which  required  the  construction  of  the  sidcAvalk  in  ques- 
tion (here  was  in  force  an  ordinance  which  provided  for 
the  publication  of  any  such  resolution  during  a  pre- 
scribed period  of  time,  llie  same  to  be  notice  to  any  and 
all  propertj^-owners  to  be  affected;  also,  that  on  residents 
of  the  city  "a  copy  of  the  resolution  may  be  personally 
sen^e<l,"  etc.  The  original  sccfion  of  the  ordinance  in 
relation  to  notice  was  of  publication  alone,  but  had  been 
amended,  the  amendatory  portion  being  applicable  to 
notice  to  residents  of  the  city.  The  contention  herein  is 
in  regard  to  the  construction  to  be  given  the  ordinance, 
or,  specifically,  the  word  "may."  Is  it  to  be  given  its 
ordinai-y  permissive  signification,  or  is  it  to  be  read 
as  "must,"  and  mandatory?  Within  the  rule  for  con- 
struction of  statutes  and  enactments  of  the  nature  of  the 
one  under  consideration  the  word  "may"  will  be  read  as 
"must,"  and  as  mandatory.  {People  v.  Commissioners  of 
Buffalo  Count j/y  4  Neb.  150;  IJurford  t\  City  of  Omaha,  4 
Neb.  33(>;  Sedgwick,  Statutory  Construction  [2d  ed.]  375, 
14  Am.  &  Eng.  Ency.  Law  979;  State  v.  Mayor  of  Jersey 
City,  30  Atl.  li(^p.  [N.  J.]  531;  People  r.  Commissioners  of 
Highways.  22  N.  E.  Kep.  [111.]  596;  State  v.  Mayor,  28  Atl. 
Rep.  [N.  J.]  713.)  It  folloAvs  that  the  decree  of  the  dis- 
trict court  must  be 

Affirmed. 


Henry  W.  Yates,  appellee,  v.  City  of  Omaha  et-  al., 

appellants. 

FiLKD  September  21,  1899.    No,  8969. 

Statutes:  Municipal   Corporations:    Special  Assessments:    Injunc- 
tion. 

Appeal  from  the  district  court  of  Douglas  county. 
Heard  below  before  Powell,  J.    Affirmed. 
56 
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W.  J.  Council  and  Iac  S.  Estclle,  for  appellants. 
Gvonjc  \\\  Doane,  contra. 

II  AUK  I  SOX,  C.  J. 

It  is  stipulated  that  the  de<*ision  in  this  cause  shall  bo 
governed  by  that  in  the  case  of  Donne  i\  Cihj  of  Omahn^  58 
Neb.  815,  in  which  an  opinion  is  filed  of  this  date.  The 
decree  of  the  district  court  is 

Affirmed. 


-__.,      State  of  Nebraska  v.  Bank  of  nEMixGFORT>  F/r  al., 

«g   ^76|  APPELLEES,   AND    HaMILTON-BROWN    SHOE    CoMFANY 

ET  AL.,  APPELLANTS. 

Filed  Skptember  21,  1899.    No.  8964. 

1.  Insolyent  State  Banks:  Ditties  of  Receivers.  A  receiver  of  a 
stnte  hank  appointed  in  proceeding's  under  the  provisions  of  sec- 
tion 34,  chapter  S,  Compiled  Statutes,  takes  possession  and  holds 
tlje  assets  of  a  bank  in  favor  of,  and  to  assert  and  jfiiiird  the 
claims  of,  the  depositors  and  other  creditors  as  the  paramount 
and  superior  claims  ag'ainst  the  a.ssets. 

2. :    PnEKEiJUED  Clauis.     In   the  adjustment  and  settlement  of 

claims,  those  of  depo.sitors  and  other  general  creditors  who 
trusted  the  bank  in  the  course  and  transaction  of  its  le^jj-itimate 
business  may  be  preferred  over  claims  which  orig-inated  in  the 
pursuit  and  conduct  of  a  business  by  the  bank  in  which  it  had 
no  leg^al  authority  or  power  to  engage. 

Appi:al  from  the  district  court  of  Box  Butte  county. 
Heard  below  before  Westovek,  J.     Affirmed. 

ChOrlcs  B.  Keller,  for  ai)pellants. 

»Sm?7A  P.  Tut  tie,  for  receiver. 

Harrison,  C.  J. 

The  Bank  of  HeTninn:ford,  a  corporation  formefl  under 
the  laws  of  this  state,  and  located  and  in  business  at 
Hcmingford,  purchased  a  store  building  and  hits  upon 
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which  it  stood,  also  the  stock  of  merchandise  contained 
in  the  store,  of  all  of  which  the  bank  afterward  made  a 
conditional  sale  to  ^lary  E.  Jones.  The  vendee  defaulted 
in  fulfillment  of  the  conditions  of  the  sale,  and  the  bank 
took  possession  of  the  property  on  or  about  March  7, 
1893,  from  which  time  until  October  2,  18J>5,  when  the 
bank  w^as  closed  and  taken  in  charge  by  the  state  bank- 
ing board,  the  bank  had  conducted  the  mercantile  busi- 
ness. In  the  due  course  of  proceedings  to  "wind  up''  the 
affairs  of  the  bank  a  receiver  was  appointeil,  who  took 
possession  of  the  assets  of  the  bank,  inclusive  of  the 
store  building,  the  real  property  upon  which  it  was  situ- 
ated, also  the  stock  of  merchandise.  The  appellant  had 
sold  merchandise  to  the  bank  during  the  time  the  latter 
was  running  the  store,  and  which  had  been  placed  therein 
as  a  part  of  the  stock  for  sale,  and  sold  in  the  course  of 
the  retail  trade;  and  for  the  unpaid  portions  of  the  bill 
or  accounts  due  and  unpaid  claims  were  duly  presented 
to  the  receiver,  each  of  which  w^as  returned  indorsed: 
"Xot  filed,  for  the  reason  it  is  not  a  legal  claim  against 
the  Bank  of  Hemingford.  Dated  December  20,  1895. 
Ira  E.  Tash,  Receiver  Bank  of  Hemingford."  The  ap- 
pellants, by  petition  of  intervention  in  the  proceeding  in 
district  court  wherein  the  receiver  had  been  appointed, 
set  up  and  asserted  their  respective  claims,  and  after 
trial  a  decree  was  rendered  by  which  certain  claims  for 
parties  of  amounts  collecte<l  by  the  bank  on  accounts 
against  a  party  who  had  owned  and  conducted  the  store 
(it  was  the  conditional  vendee  of  the  bank  and  the  debt 
contracted  by  her)  were  pref(»rred,  the  depositors  of  the 
bank  ordered  paid  in  full,  and  if  any  assets  remained 
they  were  to  be  applied  in  payment  of  the  claims  of  ap- 
pellants and  others  who  had  similar  claims  and  who  had 
also  asserteil  them  in  the  same  manner  as  appellants 
had  their  claims.  Appellants  claim  that  they  should 
have  been  accorded  preferred  claims  against  any  amount 
in  the  hands  of  the  receiver  derived  or  realized  from  the 
sale  of  the  store  property,  inclusive  of  the  merchandise, 
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or  at  l<'ast  sliould  not  liavo  bcH^n  postponod  in  favor  of  the 
otlur  crcMlitois  of  the  bank.  It  is  conecHlesl  by  all  parties, 
and  is  true,  that  tho  bank  was  not  anthorized  to  engage 
jxTnianently  or  as  a  venture  in  the  business  of  selling 
nierehandise  at  retail,  or  to  use  the  ecnnnion  <j:eneral  ex- 
l»ression,  "in  keei)inj^  a  store,"  and  in  so  doing  it  pro- 
ecMMh'd  without  warrant  in  its  artiides  of  ineoiporation 
and  h(»nee  without  h^gal  right.  It  has  be  en  decided  that 
if  a  bank  not  autliorized  by  its  articles  of  incorporation 
engagers  in  a  busin<»ss  other  than  banking,  an  acoiuint 
for  articles  furnisluMl  it  in  and  about  the  conduct  of  such 
busin(*ss  may  b(*  coUecttMl  from  it,  and  that  it  had  no 
power  to  mak(»  the  contract  out  of  which  the  debt  arises 
is  of  no  avail  to  it  as  a  defense  in  an  action  against  it  to 
recovcT  the  amount  of  the  account,  {.inn riran  Nat.  Bank 
r.  'National  Wall  Paprr  Co.,  77  F<h1.  Kep.  S.!.)  But  a  re- 
ceiver a])pointcd,  as  in  this  case,  nnd(T  the  provisions 
of  our  banking  act  will  answer  in  such  matters  as  herein 
in  controversy,  not  alone  for  the  bank  or  as  representing 
or  "standing  in  the  shoes  of  the  bank,"  but  will  gnanl, 
protect,  and  ])r(»serve  the  rights  and  intt^'ests  of  cre<litors, 
and  look  to  and  secure  their  proper  adjustment  relatively 
to  all  claims  and  each  to  the  other.  {IhinUufton  v,  Connor, 
51  Neb.  214.) 

In  the  absfmce  of  evidence  to  the  contrary,  and  there 
is  none,  it  will  be  i)resumed  that  the  depositors  dealt 
with  the  bank  as  a  bank  and  not  as  a  store-ke<^per,  and 
believed  it  to  be  and  trusted  it  fis  engag(Hl  in  legitimate 
banking  and  not  in  venture >s  or  transactions  not  contem- 
plated in  the  artich^s  of  its  incor])oration,  and  in  whieii 
its  ca])ital  and  funds,  or  a  portion  thercnif,  must  be  used, 
and  they  are  entithnl  to  demand  of  right  that  the  funds 
diverted  and  ( mployed  for  purposes  other  than  the  bank- 
ing business,  if  such  funds  have  been  returned  to  or  are 
in  th(^  jmssession  of  the  bank,  or,  in  the  event  of  its  in- 
solvcMicy,  have  been  taken  by  its  duly  appointed  receiver, 
tog(^th(T  with  any  funds  or  property  which  in  the  course 
of  the  outside  dealing  have  been  mingled  with  what  were 
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originally  put  to  the  unauthorized  use  by  the  bank,  be 
appropriated  to  the  i)aynient  of  their  just  claims  aj^ainst 
the  bank  to  the  exclusion  of  pariies  who  have  accounts 
airainst  the  bank  which  orio;inated  exclusively  in  the  un- 
authorized busiiH  ss.  The  parties  who  trusted  the  bank 
as  a  store-ke(  per  knew  that  it  was  an  incorporated  bank, 
and  must  have  known,  or  will  be  charged  with  the  knowl- 
edge, that  it  was  not  properly  in  the  retail  mercantile 
business. 

It  is  urged  Avith  considerable  stress  that  quite  a  large 
percentage  of  the  goods,  the  accounts  or  bills  for  which 
were  presented  to  the  receiver  as  claims  by  the  appel- 
lants, was  in  the  stock  in  the  store  at  the  time  it  passed 
into  the  possession  of  the  receiver  of  the  bank;  also,  that 
there  Mas  an  account  in  the  books  of  the  bank  in  Avhich 
the  store  figure<l  as  a  party  and  by  or  from  which  it  was 
possible  to  ascertain  Avhat  money  had  come  to  the  bank 
from  the  store  business  as  a  source,  and  in  this  connec- 
tion that  the  creditors  of  the  bank,  as  a  store-k(M^p(>r, 
ought  to  be  preferred  as  to  funds  or  property  which  came 
from  the  store  to  the  bank  or  its  receiver,  or  at  least  to 
share  equally  in  them  with  the  other  creditors  of  the 
bank.  There  was  evidcmce  to  the  effect  that  "ninety 
per  cent"  of  one  bill  of  goods,  the  account  for  which  was 
the  basis  of  the  claim  of  one  of  the  appellants,  remained 
unsold  and  in  the  stock  in  the  store  when  the  receiver 
took  iK)ssession,  and  relative  to  some  othei*s  of  the  claims 
of  appellants  similar  conditions  prevaile<l,  except  the 
per  cents  of  goods  named  were  smaller;  but  here  it  must 
be  said  that  this  is  not  an  action  to  recover  the  specific 
articles  or  goods  or  their  proceeds,  but  is  in  the  nature 
of  an  action  to  recover  on  an  account  against  the  bank, 
and  the  evidence  to  which  attention  has  been  directed 
can  have  but  little,  if  any,  w(^ight,  except  as  it  might 
avail  to  awaken  and  move  the  equitable  feelings  and 
powers  of  the  c(mrt;  but  the  appelhints  are  in  no  position 
to  invoke  the  equity  powers  of  the  courts  as  against  the 
rights  of  the  depositors  and  general  creditors  of  the  bank, 
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Thm»  was  also  ti^stiinony  to  the  effort  that  in  tlie  books 
of  the  bank  an  aecount  Iiad  been  kept  with  the  store,  and 
the  reeoid  statis  that  some  i)a};<  s  of  the  books  of  the  bank 
were  introdured  in  (evidence  to  sliow  portions  at  least  of 
the  aeeonnt  with  the  store,  but  these  are  not  in  the  re<-or'l 
pr(»sented  hc»re,  and  from  all  that  is  before  us  on  the  sub- 
ject it  cannot  be  said  that  thert*  is  evidence  which  in  any 
dej«:ree  tends  to  show  that  funds  taken  frimi  the  bank 
to  the  store  business  had  been  fully  repaid  and  that  there 
were  funds  or  i)rotits  from  the  store  business  to  which 
the  appellants  mijxht  possibly,  equitably,  be  said  to  have 
any  rij^ht  to  demand  they  be  i>aid  on  their  claims  as  dis- 
tinctively and  specitically,  to  coin  an  expn»ssion,  store 
funds.  The  decree  of  the  district  court  was  right  and 
must  be 

Affirmed. 


RiciiAUDsox  Dm  G  Company  et  al.  v.  Simon 
Obi:ufi:i.dku. 

Filed  September  21,1899.    No.  8982. 

Conditional  Sale  of  Goods:  Futcue  PruciiASEs:  Acjency.  The  afrrec- 
nionl  on  which  this  uetiuu  was  based  Idd  our  of  oan<1itiunal 
sule»  and  not  of  agency;  that  purdiases  of  jifoods  niiide  by  the 
vendee  of  the  contract  were  not,  l)y  virtue  thereof,  for  the 
benefit  or  in  behalf  of  the  vendors.  (Uirhardtton  Dru^  Co.  r. 
7V ((.>(/<///,  52  Neb.  OUS,  72  N.  \V.  Kcp.  10L\S;  Richardtfon  Duty  Co.  t. 
Phiinmn;  5G  Neb.  523,  7G  N.  W.  Kep.  lOSG.) 

Error  from  the  district  court  of  Lancaster  county. 
Tried  beU)w  before  Tibbets,  J.     Itvrcrsvd. 

John  P.  Mnulv,  for  plaintiffs  in  error. 
Gconjc  E,  Ilihncr,  contra, 

IIA'IRISON,  C.  J. 

The  defendant  in  error  instituted  this  action  in  the 
district  court  of  Lancaster  county  against  the  Richard- 
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son  Drug  Company,  the  Lincoln  Paint  &  Color  Company, 
Thomas  L.  Teasdall,  and  Alice  M.  Teasdall  to  recover  an 
amount  alleged  to  be  his  due  on  an  account  for  goods 
and  merchandise  sold  and  delivered  to  the  two  last- 
named  parties,  who,  it  was  pleaded,  purchased  as  agents 
for  and  in  behalf  and  for  the  benefit  of  the  two  stated 
comi)anies.  The  defendants  in  error  were  giv.en  a  judg- 
ment against  the  drug  company  and  paint  and  color  com- 
pany, grounded  on  the  proposition  that  the  Teasdalls 
were,  by  an  agi*eement  entered  into  by  them  and  the  drug 
company  and  paint  and  color  company  prior  to  the  pur- 
chases, the  charges  for  which  w^ere  embodied  in  the  ac- 
count in  suit,  constituted  the  agents  of  the  companies  and 
the  purchases  were  for  them  and  their  benefit. 

The  contract  to  which  we  have  referred  was  construed 
by  this  court  in  an  opinion  in  the  case  of  the  Richardson 
Drug  Co.  v.  Teasdall  reported  in  52  Neb.  698,  72  N.  W. 
Rep.  1028;  also  in  the  decision  in  the  case  of  the  Richard- 
son Drug  Co.  v.  Plummcr,  56  Neb.  523,  76  N.  W.  Rep.  1086, 
and  in  each  was  determined  to  be  one  of  conditional  sale 
and  not  one  of  agency,  and  in  the  latter  opinion  it  was  . 
stated  by  Sullivan,  J.,  who  wrote  it  for  the  court,  that 
the  agreement  "did  not  contemplate  that  the  Teasdalls 
should  possess  any  agency  to  purchase  goods,  and  pledge 
the  credit  of  the  plaintiffs  in  error  for  their  payment." 
This  is  directly  in  point  in  the  present  case,  and  conform- 
ably to  the  views  then  expressed  the  judgment  in  the  case 
at  bar  is  erroneous  and  must  be  reversed. 

Reversed  and  remanded. 


Nebraska  Ti^^LErnoxE  Company,  appellant,  v.  John   ,g  ^ 
F.  Cornell  et  al.,  appellees.  \%  fS 

Filed  September  21,  1899.    No.  10417. 

Petition  for  Injunction:  Invalid  Statute.  A  petition  for  equitable 
relief  by  injunction,  where  the  allegations  are  of  the  unconsti- 
tutionality of  the  law  or  laws  under  which  acts  are  threatened 
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or  beinpT  done  of  which  the  complaint  is  made,  Is  not  sufficient 
to  invoke  the  equity  powers  of  the  court,  unless  there  are  other 
allcfifntions  which  complete  a  statement  of  a  ease  for  equitable 
relief. 

ArrEAL  from  the  district  court  of  Lancaster  county. 
II(  arcl  bellow  before  CoiiNisii,  J.     Affirmvd. 

ir.  W,  } foreman  and  .1.  R,  Talbot,  for  appellant 

C.  J.  fimyth,  Attovnry  (Ivmraly  contra. 

Harrison,  C.  J. 

In  an  act  of  the  h»fpslature  which  became  by  its  terms 
of  eff(  ct  July  10,  1897,  it  was  in  substantte  provided  that 
the  board  of  transportation  should  have  the  power  to 
re{2;ulate  eei-tain  rates  of  charp:es  of  tele])hone  companies, 
the  power  and  manner  of  procedure  by  the  board  t )  be  tlie 
same  as  possessed  by  it  in  regard  to  railroads.     After 
the  time  stated  in  the  act  at  which  it  should  become 
effeotive  a  comi)laint  was  made  and  filed  with  the  board 
in  which  it  was  allep^ed  that  the  appellant  company  had 
established,  or  was  exacting:,  rates  lor  services  in  the 
state  of  Nebraska  and  the  city  of  Omaha  which  were  too 
high,  unjust,  and  extortionate.    The  board  was  asked  to 
investigate  the  charges  of  the  com]>laint,  and  grant  relief. 
The  a])pellant  was  served  with  a  notice  issued  by  the 
board  to  appear  and  answer  the  complaint.    The  appel- 
lant pn^sented  to  the  board  objections  to  its  jurisdiction 
on  the  grounds  that  it  was  an  unconstitutional  body  and 
the  unconstitutionality  of  the  act  of  1897,  to  which  we 
have  before  referred  and  under  the  provisions  of  whi«*h 
the  complaint  had  been  filed.    The  board,  by  its  secretar- 
ies, heard  arguments  on  the  objections,  overruled  them, 
and  held  the  matter  for  hearing  on  the  merits.     The  ap- 
pellant then  c(>mmeneed  this  action  in  the  district  court 
of  Lancaster  county,  the  n^lief  sought  being  to  enjoin  fur- 
ther proceedings  by  th(»  board  or  its  secretaries  in  the 
matter  of  the  complaint.    It  was  asserted  in  the  petition 
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filed  that  the  act  by  which  tlie  legislature  had  provided 
for  a  board  of  transportation  and  its  secretaries  was  with- 
out constitutional  authority  or  in  direct  d(*fiance,  or  Avae 
at  least  an  evasion,  of  the  constitution  of  the  state;  also, 
that  the  law  of  1897,  which  purported  to  give  the  board 
power  over  telephone  c()nipani(»s,  was  unconstitutional 
and  void.  It  was  further  alleged  that  the  board  and  its 
secretaries  pretended  to  have  authority  to  hear  the  com- 
plaint, to  call  the  i)etitioner  (api)ellant)  before  it,  inquinj 
into  its  business  and  business  methods,  make  it  produce 
its  books  and  give  the  information  apparently  demanded 
by  the  complaint,  and  to  fix  rates  of  charges  for  services 
performed  by  the  company  for  the  public;  that,  unless 
restrained,  the  board  and  its  secretaries  would  do  these 
things,  for  the  doing  of  which  it  pretended  to  have  the 
power,  to  the  "great  expense,  loss  of  time,  annoyance, 
and  unjust  exposure  of  the  petitioner's  business,  and 
will  proceed  to  establish  and  fix  the  rates  to  be  charged 
by  your  petitioner  in  the  prosecution  of  its  business,  as 
hereinbefore  set  foi-th,  to  the  great  and  irreparable  in- 
jury of  your  petitioner."  A  temporary  injunction  was 
granted.  A  demurrer  was  filed  to  the  petition,  which  on 
hearing  was  sustained  and  the  action  dismissed.  The 
company  has  aj)pealed  to  this  court. 

The  finding  of  the  district  court  in  sustaining  the  de- 
murrer was  that  "tlie  petition  does  not  state  a  cause  of 
action."  The  question  of  those  argued  which  we  deem 
proper  to  examine  is  of  the  sufficiency  of  the  facts  al- 
leged in  the  petition  to  show  an  injury,  present  or  threat- 
ened, wliich  would  warrant  or  uphold  an  application  to 
a  court  for  the  equitable  remedy  of  injunction.  It  has 
been  said  by  this  court:  "The  test  of  equity  jurisdiction 
is  the  absence  of  an  adequate  remedy  at  law;  but  an 
adequate  remedy  at  law  is  one  that  is  as  practicable  and 
efficient  to  the  ends  of  justice  and  its  prompt  adminis- 
trati(m  as  ihe  remedy  in  equity"  (I\i  chard  son  Drug  Co.  v. 
Meyer,  54  Nib.  319,  74  N.  W.  Kep.  575.  See,  also,  Wclton 
V.  Dickson,  38  Neb,  7G7,  57  N,  W.  K^^p.  559);  also,  that 
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"where  public  officers  are  proceeding  illegalh'  under 
claim  of  ri{i;ht,  they  may  be  enjoined."  (See  Morris  v.  Mar- 
rvll,  44  Neb.  30,  and  cases  cited.)  In  each  of  the  cases 
cited  it  fully  ajjpearcHl  from  the  petition  that  the  acts 
t^ouj^ht  to  be  enjoined  would  result  in  injury  to  the  com- 
plainant, and  for  which  he  had  no  adequate  remedy.  No 
doubt  the  execution  of  a  law  which  is  unconstitutional,  if 
probable  or  neeessary  material  injury  will  result  for 
which  there  is  no  ttde(iuate  remedy  at  law.  will  be  en- 
joined, but  a  petition  is  not  sufficient  which  merely  al- 
leges the  unconstitutionality  of  the  law  under  which  the 
proceedings  or  acts  of  which  there  is  complaint  are  being 
threatened,  had,  or  committed;  there  must  be  other  alle- 
gations which  make  a  case  for  equitable  relief.  (Thtma^ 
i\  AV>i/T,  22  K.  E.  IJep.  [Va.]  157.)  There  must  be  further 
allegations  which  disclose  some  recognized  ground  of 
equity  jurisdiction,  such  as  a  reasonable  apprehension  of 
irreparable  injury  to  the  conqjlainant,  no  adequate  rem- 
edy at  law,  or  a  resultant  multiplicity  of  suits  to  be 
avoided.  (Reach,  ^Modern  E^iuity  Practice  sec.  758.) 
Tlu»re  are  allegations  in  the  petiti<m  in  the  case  at  bar 
that  the  board  of  transi>ortation  is  an  unccmstitutitmal 
body;  that  the  laws  under  which  it  was  acting  and  pro- 
l>os(d  to  act  were  unconstitutional;  and  that  a  complaint 
against  the  appellant  had  been  tiled  with  the  board,  that 
its  jurisdi<'tion  had  been  attacked,  and  the  constitutional 
right  to  its  existence  and  of  the  legislative  acts  under 
which  it  was  acting  presented  and  overruled.  It  is  also 
stated  that  the  appellant  had  been  r(>quired  to  answer  the 
com])laint,  and  a  time  has  been  fixed  for  the  hearing. 
Whether  the  hearing  will  result  in  an  order  and  whether 
favorable  or  unfavorable  to  the  api)ellant  are.  matters  of 
pure  speculation  or  conjecture,  and  if  made,  it  could  not 
be  enforced  except  by  action  in  the  courts,  in  which  the 
objections  now  urged  would  be  of  as  much  avail  as  in  the 
present  suit.  The  only  further  allegations  of  the  petition 
are  to  the  effect  that  to  be  subjected  to  a  hearing  will 
cause  the  appellant  business  disturbances,  inconvenience. 
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and  expense.  The  se  are  but  statements  of  possible  inci- 
dental results  of  a  hearing,  if  one  should  take  place. 
There  was  no  statement  of  an  actual  material  injury,  but 
rather  of  something  possible  or  conjectural.  This  was 
not  sufficient.  (Businrss  Men's  Lvof/ttc  i\  Waddill,  45  S.  W. 
Kep.  [Mo.]  202;  People  i\  Canal  Board  of  New  Torh  55  N. 
Y.  390;  10  Ency.  PL  &  Pr.  950,  and  note  2.)  It  follows 
that  the  district  court  was  right  in  its  finding.  The  con- 
clusion reached  on  this  branch  of  the  case  renders  unnec- 
essary the  consideration  of  the  other  questions  presented. 
The  judgment  is 

Affirmed. 

Sullivan,  J.,  concurring  specially. 

I  agree  to  the  judgment  of  aflfirmauce,  but  not  to  the 
reasoning  of  the  foregoing  opinion. 


Gage  County  et  al.  v.  Geouge  E.  King  Bridge 
Company. 

Filed  September  21,  1890.    No.  8975. 

1.  Claim  Against  County:  Appeal  by  Taxpayer.     A  taxpayer  may 

appeal  from  the  allowance  by  a  county  board  of  a  claim  against 
a  county.     (Compiled  Statutes,  art.  1,  ch.  18,  sec.  38.) 

2.  :  .     Such  appeal  is  not  entirely  a  personal  and  private 


matter  of  the  appellant,  but  is  of  public  interest  and  concern. 
:  :  Parties.     The  county  is  a  party  to  the  suit  in  the 


appellate  court,  but  may  not  by  any  action  therein  rob  the 
apiH'al  of  its  significance  or  hinder  or  prevent  the  hearing  of 
the  api:)eal. 

4.  : :  DismiSkSal.    A  court,  in  the  exercise  of  the  power  it 

possesses  over  its  process  and  proceeding's,  may  dismiss  an  ap- 
peal from  the  allowance  by  a  county  board  of  a  claim  against 
the  county,  if  it  be  shown  that  the  appeal  was  not  taken  in  good 
faith,  but  to  make  its  dismissal  the  subject  of  sale  to  the  claim- 
ant. 

5.  : :  .    The  attack  upon  the  appeal  may  be  by  mo- 
tion to  dismiss. 
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6.  Motion  to  Dismiss  Appeal:'  Misconduct  of  Appellant:   Lache;^. 

The  motion  to  dismiss  an  apjM'al,  if  based  on  occurrences  subse- 
quent thereto  or  on  the  groimd  that  the  process  and  proceed- 
ing's of  the  court  are  being*  used  to  further  corrupt  practices 
or  purposscs,  should  be  presented  as  soon  as  maj-  be  after  the 
facts  have  become  known  to  the  mover,  but  will  be  entertained 
at  any  time  during  the  proceeding's  before  trial  on  the  merits, 
and  after,  if  the  reasons  for  the  motion  were  not  discovered 
before;  and  any  delay  in  the  presentment  of  the  motion  before 
trial  will  not  constitute  its  waiver,  unless  it  appears  that  the 
delay  was  purposely  or  without  excuse. 

7.  Trial  Without  Jury:  Evidexce:  Review.    In  a  hearing*  to  the  court 

without  a  jury  it  will  be  presumed  that  none  but  competent  and 
proper  evidence  was  considered,  and  the  reception  of  incompe- 
tent or  improper  evidence  will  not  suffice  to  reverse  a  judg'ment 
based  upon  findings  sustained  by  the  evidence  with  the  objec- 
tionable matter  eliminated. 

8.  Appeal  'From.  County  Board:  Dismissal.    The  findings  herein  upon 

which  the  order  of  dismissal  of  the  appeal  was  predicat4?d  were 
sustained  by  the  evidence. 

9.  Harmless  Error.    Errors  of  the  district  court  which  were  without 

prejudice  to  the  rights  of  a  plaintiff  in  an  error  proceeding  to 
this  court  are  of  no  avail. 

Error  from  the  district  court  of  Gage  county.  Tried 
below  before  Stuli.,  J.     Affirmed. 

L.  W.  Colby,  for  Julius  A.  Smith,  plaintiflf  in  error. 

Samuel  liiHalrr,  for  Gage  county. 

E.  O.  Kretsiuger  and  /.  R,  Barcrofty  for  defendant  in 
error. 

Harrison,  C  J. 

On  August  1,  1894,  the  board  of  supervisors  of  Gage 
county  allowed  claims  in  favor  of  the  George  E.  King 
Bridge  Company  in  the  aggregate  the  sum  of  f  18,438.5(;, 
and  in  the  month  of  August,  1895,  allowed  a  claim  of  the 
same  company  to  the  amount  of  |4,854.45,  and  disallowed 
a  claim  of  the  company  for  |1 ,409.56.  From  the  first 
mention(Hl  allowance  there  was  an  appeal  to  the  district 
court  by  Julius  A.  Smith  as  a  t^ixpayer  of  the  county, 
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and  from  the  second  there  were  separate  appeals  by  Ju- 
lius A.  Smith,  J.  H.  McDowell,  and  Daniel  Freeman  as 
taxpayei*s  of  the  county.  There  was  also  an  appeal  by 
the  bridge  company  from  the  disallowance  of  the  claim 
for  11,409.56.  After  the  appeals  to  the  district  court  had 
been  perfected  the  bridge  company  filed  a  petition,  to 
which  Julius  A.  Smith  filed  an  answer.  These  were  filed 
in  the  appeal  of  the  latter  from  the  allowance  of  the  claim 
of  the  former  for  f  18,438.56.  For  Gage  county  there  was 
filed  an  amended  answer  in  which  there  appeared  the 
following:  "The  said  defendant  further  says  that  the 
said  George  E.  King  Bridge  Company,  for  the  puii)ose  of 
compromising  all  of  the  claims  and  controversies  em- 
braced in  said  several  suits  and  arising  and  growing  out 
of  said  transactions,  has  agreed  to  receive  and  accept 
from  said  defendant  the  sum  of  $18,000  in  full  satisfac- 
tion and  discharge  of  all  claims  in  all  said  suits  now 
pending  in  this  court,  being  for  the  aggregate  sum  of 
f24,985.f)6,  and  release  and  convey  all  his  right  or  inter- 
est in  said  bridges,  approaches,  and  material  for  which 
said  claims  are  made  to  the  said  county  of  Gage,  in  con- 
sideration of  which  the  said  county  of  Gage,  by  its  said 
board  of  supervisors,  has  agreed  to  accept  said  proposi- 
tion as  full  settlement  and  compromise  of  all  such  claims, 
demands,  controversies  between  the  said  plaintiff  and  the 
said  Gage  county  of  every  kind  and  nature,  and  said 
defendant  hereby  consents  that  judgment  may  be  ren- 
dered in  this  cause  accordingly.  Judgment  to  be  entered 
against  the  George  E.  King  Bridge  Company  for  all  costs 
in  all  suits  now  pending."  To  this  answer  of  the  county 
the  bridge  company  presented  wiiat  was  stjded  a  "Keply 
and  Acceptance,"  in  which  there  was  stated  its  agree- 
ment to  the  settlement  between  it  and  the  county,  as  set 
forth  in  the  amended  answer  of  the  latter.  Tliere  is  in 
the  record  on  this  same  subject  the  following:  "We,  the 
undersigned,  members  of  the  Gage  county  board  of  su- 
pervisors, being  informed  that  the  honorable  judge  of 
the  district  court  directed  that  the  members  of  the  board 


830  NKBRA8KA  REPORTS.  [VoLuS 

Gage  County  v.  King  Bridge  Co. 

should  sign  a  stahMiieiit  as  to  what  they  were  willing  to 
do  in  settlement  of  tlie  claims  now  pending  in  said  coun 
in  favor  of  the  George  E.  King  Bridge  Companj  and 
agflinst  Gage  county,  in  ooniplianee  with  said  directions 
hereby  state:  That  it  is  the  judgment  of  the  said  super- 
visoi's  that  the  settlement  proposed  bj'  the  King  Bridge 
(^)mpany,  wh(»rein  said  company  agi'ee  to  accept  war- 
rants for  flS,()00  in  full  settlement  of  said  claims  and 
pay  all  costs  in  said  actions,  that  said  proposition  is  a 
fair  and  just  settlement,  and  that,  in  the  opinion  of  these 
supervisors,  the  county  is  justly  indebtcnl  to  the  said 
King  Bridge  Company  in  said  amount/'  On  December 
17,  18!M>,  the  bridge  company  filed  a  motion,  from  which 
we  now  quote: 

*'Now  comes  the  plaintiff,  the  George  E.  King  Bridge 
ronqiany,  by  its  duly  authorized  attorneys,  and  moves 
the  court  to  strike  from  the  fih^s  the  transcript  of  appeals 
in  said  actions  from  the  countj'  clerk  of  said  county,  and 
dismiss  said  appeals,  and  deny  said  appellants  J.  A. 
Smith,  Daniel  Fre(nian,  and  J.  H.  McDowell  the  right 
and  privilege  to  a])pear  further  in  this  court,  for  the  fol- 
lowing reason,  to-wit: 

"1.  Said  appeals  have  been  taken  by  the  said  Smith, 
lIcDowell,  iiud  Freeman  for  the  sole  purpose  of  exacting 
money  from  this  plaintiflT,  and  not  in  good  faith  for  the 
purpose  of  protecting  their  rights  as  taxpayers  or  the 
rights  of  any  other  of  the  citizens  of  said  county  as  tax- 
pay(*rs. 

"2.  For  the  reason  that  said  appeals  were  taken  for  a 
mercenary  purpose*  and  for  the  pui'pose  of  blackmailing 
this  plaintiff  and  extorting  money  from  him  unlawfully, 
and  not  for  the  purpose  of  advancing  justice  or  protect- 
ing the  interests  of  any  of  the  taxpayers  of  said  county. 

'*3.  For  the  further  reason  that  the  affidavits  support- 
ing this  motion  show  tliat  said  Smith,  ilcDowell,  and 
Fiecman  have  taken  said  appeal  and  used  the  procei^s 
of  this  court  for  the  purpose  of  unlawful  extortion  and 
blackmail,  and  that  said  appeals  are  not  being  prose- 
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cutert  in  good  faith,  but  for  the  sole  purpose  of  extorting 
money  unlawfully  from  this  plaintiff,  and  to  the  personal 
advantage  of  said  appellant." 

On  hearing,  which  was  of  date  December  18,  189G,  a 
motion  filed  by  the  plaintiff  in  eiTor  to  strike  the  amende<l 
petition  of  the  county  frcmi  the  record  was  overruled. 
Judgment  was  rendered  against  the  county  in  accord- 
ance with  the  statements  fil{>d  by  it  and  the  bridge  com- 
pany, and  of  date  December  19,  1896,  an  entry  was  made 
of  the  dismissal  of  the  appeals  of  the  taxpayers.  The 
journal  entry  of  this  action,  after  some  preliminary  state- 
ments of  the  hearing,  etc.,  continues  as  follows:  "And 
the  court,  upon  consideration  whereof,  and  being  fully 
advised  in  the  premises,  finds  as  follows,  to-wit:  That 
the  said  Julius  A.  Smith  and  the  said  J.  H.  McDowell 
and  the  said  Daniel  Freeman,  appellants,  begun  and 
prosecuted  their  said  appeals  in  bad  faith,  and  that  said 
appeals  were  begun  and  institut(»d  by  said  Smith  and 
ifcDowell  and  Freeman  for  the  sole  and  only  purpose  of 
exacting  money  from  the  said  George  E.  King  Bridge 
Company,  in  this  case,  and  that  the  said  appellants  have 
wrongfully  and  corruptly  used  the  processes  of  this  court 
for  the  purpose  of  levying  blackmail  upon  the  said  George 
E.  King  Bridge  Company,  and  that  the  said  appellants 
were  willing  and  anxious  to  dismiss  their  said  appeals 
at  any  time  the  said  George  E.  King  Bridge  Company 
would  pay  them  their  prices,  to-wit,  the  said  Julius  A. 
Smith,  |4,000,  the  said  J.  H.  McDowell,  $500,  and  the 
said  Daniel  Frec^man,  |500;  that  the  said  appellants  did 
not  at  any  time  appeal  said  cases  for  the  interest  or 
benefit  of  themselves  as  taxpayers  or  for  any  other  tax- 
payers in  the  county  of  Gage,  but  the  sole  and  only  in- 
ducement, motive,  and  object  that  the  said  appellants 
had  in  taking  said  appeals  was  for  the  unlaAvful  and  cor- 
rujit  purpose  of  extorting  money  from  the  said  George 
E.  King  Bridge  Company  for  a  relea.se  or  dismissal  of 
their  said  appeals;  that  the  said  appellants  were  willing, 
at  any  time  from  the  time  of  the  institution  of  their  said 


832  KEBRASKA  REPORTS.  [Vol.5S 

Gape  County  v.  King  Bridge  Co. 

ai>i>cal8,  to  sell  and  dispose  of  their  pretended  riglit  in 
their  said  affiants  for  money  so  unlawfully  exacted  and 
attenipte<l  to  be  extorte<l  from  the  said  George  E.  Kinjj 
Bridge  Company.  Tlie  court  therefore  finds  that  the  said 
extortion,  bad  faith,  attempted  corruption  and  black- 
mail of  the  said  ai)pellants  have  destroyed  and  annulled 
their  said  appeals,  and  that  they  do  not  exist  in  good 
faith  and  should  not  be  permitted  to  be  continued,  prose- 
cuted, or  carried  on  further,  and  that  the  prmesses  of 
this  court  should  not  be  us(hI  by  said  appellants  for  base, 
corrupt,  or  unlawful  purposes,  and  that  the  conduct  of 
the  said  appellants  in  prosecuting  their  said  appeals, 
if  permitted  to  continue  for  the  said  purposes  of  corrup- 
tion, extortion,  and  blackmail,  will  bring  the  ccmrt  into 
disrepute  and  be  a  scandal  upon  justice  and  the  dignity 
of  the  court.  Said  motion  is  therefore  sustained  and  the 
appeals  of  the  said  Julius  A.  Smith,  J.  H.  McDowell,  and 
Daniel  Frei^man  are  hereby  dismissed  at  their  costs, 
taxe<l  at  | ." 

Julius  A.  Smith  presents  the  case  to  this  court  by  peti- 
tion in  error. 

We  will  first  give  our  attention  to  the  motion  to  dismiss 
the  appt^als  to  the  extent  it  attacked  the  one  taken  by 
the  plaintiff  in  error.  During  the  course  of  the  hearing 
the  following  letters  were  introduced: 

^^J.  A.  Smith,  Attorney  at  Law, 

"Beatrice,  Neb.,  December  13,  1895. 

"/7ow.  J.  R.  Barcroff,  Dcs  ^foinc8,  Toira — Dear  Sir: 
Yours  of  yesterday  at  hand.  It,  so  far  as  I  am  concfrned, 
is  desirnl  that  some  action  should  be  taken  at  this  term 
in  all  of  my  appc^als.  In  the  first  appeal  the  county  at- 
torney has  filed  an  answer  for  the  county.  He  has  done 
the  same  thing  in  my  last  appeal,  and  I  think  also  Free- 
man's, but  not  McDor-ahrs.  Judge  Bush,  now  holding 
court,  holds  'that  a  dismissal  of  an  appeal  is  the  end  of  a 
case,  and  that  it  does  not  require  an  order  affirming  a 
judgment.^  This  ruling  was  in  an  appeal  of  my  own 
from  judgment  of  the  county  board. '  I  think  it  would 
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be,  if  passible,  better  that  you  be  here  a  day  or  two  sooner 
than  20th.  I  shall  in  my  first  appeal  confess  your  mo- 
tions, and  if  ease  is  not  settled,  ask  leave  to  file  demurrer. 
Our  old  judges  both  go  out  of  the  judicial  harness  this 
year,  and  I  want  these  bridge  matters  determined  be- 
fore one  of  them  if  possible  and  convenient  to  you. 

"Kesp.  yours,  J.  A.  SMrrn." 

"J.  A.  Smith,  Attorney  at  Law, 

"Beatrice,  Neb.,  December  25,  1895. 
"iff on.  J.  R.  Barcroft,  Des  Mohws,  Iowa — Dear  Sir: 
Youi-s  23d  inst.  at  hand.  I  am  willing  to  dismiss  ap- 
peals upon  the  following  terms  and  manner:  Terms 
f3,500,  $800  to  be  paid  from  last  appeal,  which  is  to  be 
first  dismissed  and  money  secured,  when  the  balance, 
|2,700  may  be  deposited  in  Beatrice  Nat.  Bank  by  certifi- 
cate in  my  name  and  indorsed  in  blank  condition  that  it 
is  to  be  delivered  to  me  when  you  secure  warrants  for 
first  appeal.  I  think  the  other  appellants  can  be  settled 
with  for  the  balance  of  the  $4,000,  which  you  offer.  I 
have  seen  Mr.  Freeman.  He  will  take  $300.  Have  not 
seen  McDowell,  but  presume  his  attorneys  will  settle 
for  not  excelling  |250.  Mr.  Freenmn  is  one  of  the 
largest  taxpayers  in  the  county,  and  I  have  no  doubt  he 
could  go  to  the  supreme  court  should  his  appeal  be  dis- 
missed upon  your  idea  that  but  one  appeal  can  be  en- 
tertained under  our  statute.  I  want  matter  of  settle- 
ment settled  at  once,  or  rather  this  term,  and  I  think  it 
can  be  done,  and  would  suggest  that  you  again  come  out 
notwithstanding  employment  of  local  attorney. 

"Yours  truly,  J.  A.  Smith." 

"J.  A.  Smith,  Attorney  at  Law, 

"Beatrice,  Neb.,  December  27, 1895. 
''//on.  J,  R.  Barcroft y  Drs  Moines,  Iowa — Dear  Sir: 
Yours  26th  at  hand.  I  have  no  doubt  but  what  last 
appeal  can  be  disposed  of  any  day  and  money  paid.  As 
plainly  indicated  in  my  last  letter,  I  want  simply  in  cash, 
when  that  is  done,  what  the  last  appeal  leaves  proportion- 
67 
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ately  to  the  total  amount  of  both  appeals,  and  the  bal- 
ance of  the  money  deposited  as  indicated  to  await  your 
receipt  of  warrants  for  first  appeal,  which  I  think  can 
be  accomplishe<l,  if  your  attorney  sp  desires,  at  this  term. 
These  terms  are  reasonable  and  secures  every  one.  I 
have  no  idea  other  appellant  will  settle  with  settlement 
contingent  upon  result  of  my  first  appeal, — a  matter  in 
which  they  have  no  earthly  interest.  I  trust  you  will  be 
convinced  of  the  reasonableness  of  the  above  proposi- 
tion and  instruct  Jilr.  Kretsinger  to  that  effect.  Our 
court  will  be  in  session,  I  understand,  some  time  and  I 
believe  all  appeals  can  be  disposed  of  if  properly  pushed 
and  presented. 

^'Kesp.  yours,  J.  A.  Smith." 

There  were  also  some  affidavits  read  in  support  of  the 
motion.  That  the  letters  had  been  written  and  sent  was 
admitted,  or  not  denied.  In  an  affidavit  Julius  A.  Smith 
stated:  "That  while  negotiations  have  been  entered  into 
in  the  cases  for  the  payment  of  a  consideration  for  the 
dismissal  of  these  appeals,  they  have  never  amounted  to 
anything  and  have  never  been  instituted  or  suggested  in 
the  first  instance  by  this  defendant,  but  always  by  agents 
or  attorneys  of  plaintiff." 

A  consideration  of  the  evidence  leads  to  the  conclusion 
that  the  court  was  warranted  thereby  in  its  findings,  and 
its  judgment  of  dismissal  of  the  appeal,  in  response  to 
the  motion,  was  a  righteous  one.  The  decision  of  the 
motion  upon  the  "merits"  was  right.  It  is  urged  in  this 
connection  that  courts  will  not  or  cannot  dismiss  appeals 
on  the  grounds  and  for  the  reasons  which  sufficed  for  the 
dismissal  of  this  one.  A  court  will  endeavor  to  do  what 
is  just  and  right,  and  if  to  effectuate  its  purpose  calls  for 
the  dismissal  of  an  appeal,  it  will  be  done.  It  is  the 
exercise  of  a  power  inherent  in  the  court.  Where  it  i« 
entirely  apparent  that  an  appeal  is  frivolous,  the  appel- 
late court  will  dismiss  it  {Johnson  v.  f>t.  Paul  /?.  Co.,  71 
N.  W.  Rep.  [Minn.]  619),  and  we  have  no  hesitancy  in 
saying  that  where  it  is  shown  that  the  a^  :>eal  of  a  matter 
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like  the  present  one  was  for  the  purpose  of  selling  the 
dismissal  to  the  adverse  party  the  appeal  may  be  dis- 
missed. For  a  discussion  of  the  power  of  courts  over 
actions  or  appeals  and  to  dismiss  them  see  Stewart  r. 
Biitlet\  59  N.  Y.  Supp.  573. 

It  is  also  argued  that  an  appellant  may  dismiss  his 
appeal  for  a  consideration.  This  may  be  true  where  the 
matter  in  controversy  is  his  own  private  aflfair.  We  will 
say  here  that  while  an  appeal  of  the  nature  of  this  one  is 
by  the  one  person,  the  taxpayer,  and  apparently  solely 
for  him  and  his  benefit,  it  is  in  reality  for  himself  and 
other  persons  of  his  community  or  the  public.  The  only 
possible  tenable  ground  which  we  can  discover  upon 
which  the  appellant  might  rest  his  right  to  dismiss  such 
an  appeal  for  a  consideration  is  that  he  is  only  interested 
in  the  event  of  the  suit  or  appeal  to  the  extent  the  allow- 
ance of  the  claims  from  which  the  appeal  was  taken 
would  increase  his  taxes  and  thereby  he  be  damaged  in 
such  amount,  and  if  paid  his  damages  as  a  consideration, 
would  dismiss  the  appeal;  but  herein  there  was,  or  so 
the  court  determined,  an  attempt  to  make  the  dismissal 
of  the  appeal  a  regular  matter  of  bargain  and  sale.  It 
was  not  that  the  party  felt  that  he  would  be  injured  by 
the  allowance  of  the  claims  or  that  the  public  would 
suffer,  but  the  question  was,  the  appeal  being  perfected, 
how  much  would  the  bridge  company  give  to  get  the 
appeal  dismissed, — a  course  which  cannot  be  too  strongly 
condemned. 

At  the  hearing  on  the  motion  the  testimony  of  one  I.  J. 
Frantz  was  received,  from  which  it  appeared  that  prior 
to  the  occurrences  which  are  involved  in  the  case  at  bar 
the  county  board  of  Gage  county  had  allowed  the  wit- 
ness a  claim,  and  Julius  A.  Smith,  as  a  taxpayer,  had  ap- 
pealed from  the  allowance,  had  told  the  witness  he  would 
dismiss  the  appeal  if  paid  f  100,  that  the  money  demanded 
was  paid,  and  the  appeal  dismissed.  If  the  reception  of 
this  testimony  was  error,  it  is  not  available.  The  hearing 
was  to  the  court,  and  it  is  presumed  to  consider  none  but 
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competent  evidence,  however  much  be  introduced,  and 
there  was  am])le  evidence  to  sustain  the  substantial  find- 
ings regard h»ss  of  this  testimony  of  the  witness  Frantz. 

It  is  further  argued  tliat  the  motion  to  dismiss  the  ap- 
peal came  too  late,  that  the  mover  had  recognized  the 
appeal  by  pleading  and  acting  therein,  and  thus  waived 
the  right  to  move  the  dismissal.  A  motion  to  dismiss  an 
appeal  on  il\o  ground  that  it  was  not  properly  taken,  or 
for  defects  or  irregularities  therein,  is  too  late,  if  not 
presc^nted  until  aft(T  pleadings  filed  and  the  cause  as- 
signed for  trial.  {Vhiflin  r,  Amerxvan  Nat.  BanJc  of  Omaha, 
46  Neb.  8S4.)  The  motion  in  the  matter  at  bar  was  not 
to  dismiss  the  a]>peal  btvause  of  any  inherent  defect  in 
the  procecHlings  or  the  invalidity  of  the  appeal,  but  for 
the  im[)roper  conduct  in  regard  therc^to  of  the  appellant 
subsequent  to  the  perfection.  The  right  to  make  tht- 
motion  was  not  waiv^Ml  by  any  participation  on  the  part 
of  the  mover  shown  of  record  in  the  proceedings  in  the 
district  court.  The  motion  was  filed  before  the  case  on 
app(»al  was  called  for  trial.  The  question  raised  was  not 
one  which,  in  the  main,  aflFect(Ml  the  interests  of  the  par- 
ties, but  was  more  directly  of  the  right  of  a  party  to  use 
the  court  and  its  ])roceedings  in  a  matter  of  public  con- 
cern and  make  tliem  the  subjects  of  bargain  for  his  own 
private  gjvin.  We  will  not  now  decide  when  a  motion 
of  the  nature  of  this  may  be  overruled  for  delay  in  its 
presentment.  ITnder  all  the  facts  and  circumstances  dis- 
closed on  the  hearing  of  the  one  herein,  no  such  delay 
appeare<l. 

It  is  also  urged  that  inasmuch  as  the  motion  raised  a 
question  or  issue  of  fact  it  wa«  an  improper,  and  not  al- 
lowable, manner  or  method  of  procedure.  The  motion 
did  not  raise  any  issue  which  required  an  examination 
of  the  merits  of  the  cause,  but  involved  an  inquiry  rela- 
tive to  the  acts  of  the  appellant,  in  regard  to  which  there 
was  no  conflict  in  the  evidence.  These  things  being 
shown,  the  determination,  on  motion  and  affidavits  and 
other  evidence,  of  the  matter  of  the  further  hearing  of 
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the  appeal  was  entirely  proper  practice.    (2  Ency.  PL  & 
Pr.  347.) 

It  is  insisted  that  the  trial  court  erred  in  its  refusal  to 
strike  from  the  files  or  record  the  amended  answer  of 
the  county,  for  the  reason  that  it  was  not  the  proper 
party  to  the  action  on  appeal  and  could  not  be  heard 
therein  to  admit  or  confess  the  validity  of  the  claim  in 
question  or  any  part  of  it,  and  could  not,  in  the  suit  on 
appeal,  settle  or  compromise  with  the  claimant,  the 
bridge  company;  and  in  this  connection  it  is  also  urged 
that  the  court  erred  in  rendering  the  judgment  predi- 
cated on  the  settlement  or  compromise  made  and  stated 
between  and  by  the.  county  and  the  bridge  company. 
There  is  statutory  authorization  of  an  appeal  by  the 
claimant  from  a  whole  or  partial  disallowance  by  a 
county  board  of  a  claim  against  a  county  (Compiled 
Statutes,  chap.  18,  art.  1,  sec.  37),  and  the  method  of  prac- 
tice is  provided,  bond  exacted,  etc.  The  next  section  of 
the  same  chapter  provides  as  follows:  "Any  taxpayer 
may  likewise  appeal  from  the  allowance  of  any  claim 
against  the  county  by  serving  a  like  notice  within  ten 
days  and  giving  a  bond  similar  to  that  provided  for  in 
the  preceding  section."  Section  39  provides:  "The  clerk 
of  the  board,  upon  such  appeal  being  taken,  and  being 
paid  the  proper  fees  therefor,  shall  make  out  a  complete 
transcript  of  the  proceedings  of  the  board  relating  to  the 
matter  of  their  decision  thereon,  and  shall  deliver  the 
same  to  the  clerk  of  the  district  court;  and  such  appeal 
shall  be  entered,  tried,  and  determined  the  same  as  ap- 
peals from  justice  courts,  and  costs  shall  be  awarded 
thereon  in  like  manner."  It  seems  entirely  clear  that  the 
appeal  by  the  taxpayer  contemplated  by  the  legislator 
was  one,  to  a  certain  extent,  or  entirely,  antagonistic  to 
the  claimant  and  the  county  by  reason  of  being  ag- 
grieved by  the  action  of  the  latter  in  the  allowance  of 
the  claim.  The  county  is  a  party  to  the  suit  after  its 
appeal,  but  cannot  by  any  action  therein,  by  way  of  ad- 
mission of  the  claim  in  whole  or  in  part,  rob  the  appeal 
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of  its  significance  or  rather  deprive  the  appeHant  of  the 
right  to  a  hearing  of  the  appeal.  If  it  could,  then  the 
provision  for  an  appeal  by  the  taxpayer  would  be  but 
meaningless  words,  and  the  appeal  a  useless  and  empty 
proceeding.  Whether  the  judgment  rendered  was  void 
or  not,  or  whether  the  court  could  entertain  or  notice  in 
the  suit  the  coni[)roniise  between  the  county  and  the 
bridge  company,  we  need  not  now  determine.  Such  ac- 
tion and  judgment  could  in  nowise  abridge  the  right  of 
appellant  to  a  hearing  on  his  appeal,  nor  did  they.  The 
court  heard  and  decided  the  appeal  matter  wholly  in 
substance  separate  from  any  other  question,  and  ad- 
judged, rightfully,  that  the  appeal  should  be  dismissed, 
and  so  ordered,  and  the  errors,  if  any,  in  retaining  the 
answer  of  the  county  of  record  and  rendering  the  judg- 
ment on  the  settlement  were  without  prejudice  to  the 
appellant. 

It  api)ears  that  on  the  applications  of  the  appellant 
there  had  been  issued  orders  restraining  the  county,  its 
board,  and  the  bridge  company  from  acts  in  regard  to 
the  claims  of  the  latter  and  the  appeals  from  their  allow- 
ances, and  it  is  argued  that  the  court  should  have 
stricken  the  answer  of  the  county  from  the  record  be- 
cause its  filing  was  contrary  to  the  orders  of  injunction, 
and  also  that  the  judgment  of  the  court  was  base<l  upon 
matter  which  appeared  of  record  in  contempt  of  said 
orders.  The  orders  of  injunction,  even  if  in  any  manner 
properly  within  the  attention  or  notice  of  the  district 
court,  were  not  so,  or  so  made,  in  the  hearing  of  the  ap- 
peal, and  could  not  and  did  not  hinder  or  prejudice  the 
appellant  in  such  hearing.  The  order  of  dismissal  of  the 
ai>peal  is  affirmed.  The  portion  of  the  decree  which  pur- 
I)orted  a  judgment  or  adjudication  of  the  claims  against 
the  county  is  not  herein  before  this  court  for  any  action. 

Order  of  dismissal  affirmed. 
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J.  Ralston  Grant,  appellant,  v.  William  O.  Bar- 
tholomew, APPELLEE. 

Filed  September  21,  1899.     No.  8534. 

1.  Lien  of  Special  Taxes:  Foreclosure:  Burden  of  Proof.    The  party 

who  asserts  and  seeks  the  foreclosure  or  enforcement  of  the  lien 
of  special  assessments  or  taxes  has  the  burden  of  the  proof  or 
establishment  of  their  validity. 

2.  Municipal  Corporations:  Paving  Taxes.    Joining  in  a  petition  for 

the  paving  of  a  street  is  not  a  waiver  of  the  compliance  with 
statutory  prescriptions  relative  to  the  mode  of  assessments  and 
levies  of  taxes  to  pay  for  the  work. 

3. :  Equalization:  Construction  of  Statute.  Statutes  in  re- 
gard to  powers  and  duties  of  boards  of  equalization  are  to  be 
strictly  construed,  and  in  the  exercise  of  their  powers  and  duties 
the  mode  of  procedure  prescribed  must  be  followed. 

4.  :   Special  Taxes:   Void  Levy:   Evidence.     Held,  That  there 

was  a  failure  of  proof  to  show  a  compliance  with  stated  statu- 
tory pre-requi sites  to  the  assessments  and  levies  of  certain 
special  taxes  involved  herein. 

Rehearing  of  case  reported  in  57  Neb.  673.  Judgment 
below  affirmed  in  part. 

Saunders  d  Mavfarland,  for  appellant. 

D.  L.  Thomas  and  William  0.  Bartholomew,  contra. 

Harrison,  0.  J. 

In  this,  an  action  by  the  assignee  of  a  tax-sale  certifi- 
cate to  foreclose  the  lien  of  taxes,  the  relief  sought  was 
denied  in  the  district  court,  and  on  appeal  to  this  court 
the  decree  was  reversed  and  the  cause  remanded,  not  for 
a  retrial,  but  with  directions  for  a  decree.  A  rehearing 
was  granted  on  motion  of  the  appellee,  not  for  reargu- 
ment  and  further  examination  of  questions  involved  in 
regard  to  the  general  taxes,  but  to  adjust  the  contentions 
relative  to  some  special  assessments.  For  statement  of 
the  case  and  former  adjudications  see  Grant  v.  Bartholo- 
mew, 57  Neb.  673,  78  N.  W.  Kep.  314, 
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It  has  been  decided  that  he  who  asserts  and  seeks  the 
enforcement  of  a  lien  of  special  assessments  or  taxes  has 
the  burden  of  the  proof  or  establishment  of  their  validity. 
{IJqinfahlc  Trust  Co,  r.  O'Brkin,  55  Neb.  735;  Smith  v.  City 
of  Omaha,  49  Neb.  883;  JAHiritt  r.  Bdl,  55  Neb.  57;  Merrill 
V.  Shields,  57  Neb.  78,  77  N.  W.  Rep.  368.)  It  has  also 
bei^n  determined  that  the  fact  that  a  party  joins  in  a 
petition  for  the  paving  of  a  street  does  not  constitute  a 
waiver  of  compliance  with  statutory  requirements  pre- 
scribing the  method  of  assessment  and  levy  of  taxes  to 
pay  for  the  work.  {Wakeley  v.  City  of  Omaha,  58  Neb. 
245,  78  N.  W.  Rep.  511.)  There  were  ten  items  of  special 
taxes  declared  upon  in  the  petition  in  the  action, — two 
for  paving  in  distri(*t  No.  35,  two  for  curbing  and  gutter- 
ing in  district  No.  35,  one  for  paving  in  district  No.  234, 
two  for  curbing  and  guttering  in  district  No.  234,  and 
two  for  sidewalks,  all  in  the  city  of  Omaha,  In  respect 
to  the  two  items  for  paving  in  district  No.  35,  the  assess- 
ments were  in  proportion  to  "foot  front,"  and  it  was 
provided  by  statute  that  it  was  the  duty  of  the  council  to 
sit  as  a  board  of  equalization  after  giving  notice  of  the 
session,  which  should  continue  for  not  less  than  two  days; 
the  notice  was  to  be  published  a  stated  number  of  days. 
The  record  before  us  discloses  that  there  was  an  offer  of 
the  proof  of  publication  of  the  notice,  and  that  it  was 
marked  Exhibit  31.  A  reference  to  the  exhibit  named 
discloses  a  coi)y  of  a  notice,  but  no  proof  of  publication, 
and,  according  to  the  record,  there  was  a  failure  to  show 
the  requisite  notice.  The  council  or  board  of  equalization 
had  no  jurisdiction,  and  the  assessment  was  void.  (U'aJtc- 
ley  V.  City  of  Omaha,  58  Neb.  245,  78  N.  W.  Rep.  511; 
Ijeavitt  \\  Bell,  55  Neb.  57.)  The  notice  which  it  is  claimed 
was  given,  of  which,  as  we  have  seen,  there  was  a  failure 
of  proof  of  service,  contained  a  statement  that  the  coun- 
cil would  be  in  session  as  a  board  of  equalization  "in  the 
office  of  the  city  clerk  on  Thursday  and  Friday,  July  15 
and  16,  1886,  between  the  hours  of  9  A.  M.  and  12  Jf.  and 
1  P.  M.  and  5  P.  M."    In  the  record  of  the  proceedings  of 
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the  council  or  board  there  appears  a  statement  that  a 
"recess"  or  adjournment  was  had  to  Saturday,  July  17, 
1886,  at  8  o'clock  P.  M.,  and  no  notice  of  the  adjourned 
meeting  was  given.  It  was  at  the  latter  session  that  the 
assessments  were  made.  It  was  a  questionable  proceed- 
ing, if  not  fatal,  though  we  do  not  decide,  so  to  adjourn 
over  to  the  evening  or  night-tinae  of  the  day  succeeding 
the  last  one  designated  in  the  notice.  A  somewhat  simi- 
lar adjournment  of  a  county  board  in  session  as  a  board 
of  equalization  was  held  unwarranted  in  Sioux  City  &  P. 
R.  Co.  V.  Washington  County,  3  Neb.  30.  The  notice  fixed 
the  place  of  meeting  at  the  "oflSce  of  the  city  clerk"  and 
the  record  of  the  proceedings  recited  "that  the  council 
met  in  the  council  chamber."  This  would  indicate  that 
the  meeting  was  at  a  place  other  than  the  one  stated  in 
the  notice.  If  so,  any  action  of  the  board  would  not  be 
effective. 

What  has  been  said  in  regard  to  paving  is  equally  ap- 
plicable to  the  items  of  taxes  for  curbing  and  guttering 
in  district  No.  35.  In  this  connection  it  further  appeared 
that  the  curbing  and  guttering  were  ordered  i)rior  to  the 
paving,  and  the  law  then  in  force  on  the  subject  was  to 
the  effect  that  "curbing  and  guttering  shall  not  be  or- 
dered or  required  to  be  laid  on  any  street,  avenue^  or 
alley  not  ordered  to  be  paved,  except  on  the  i)etition  of 
a  majority  of  the  owners  of  the  property  abutting  along 
the  line  of  that  jmrtion  of  the  street,  avenue,  or  alley  to 
be  curbed  and  guttered."  There  was  no  proof  that  such 
a  petition  had  been  presented.  The  petition  was  a  nec- 
essary element  of  the  proceedings.  (Hutchinson  v.  City'of 
Omaha,  52  Neb.  345,  72  N.  W.  Kep.  218;  Harmon  v.  City  of 
Omaha,  53  Neb.  164,  73  N.  W.  Rep.  671;  Le^avitt  v.  Bell,  55 
Neb.  57.) 

Relative  to  the  one  item  of  taxes  for  paving  in  district 
No.  234  and  the  two  items  for  curbing  and  guttering  in 
the  same  district  there  was  proof  of  publication  of  a 
notice  in  one  daily  newspaper  of  the  city,  but  the  law 
required  it  in  three.    The  proof  was  insufficient  to  show 


842  NEBRASKA  REPORTS.  [Vol.58 


Grant  v.  Bartholomew. 


legal  notice,  and  the  council  had  no  jurisdiction.  (Wate- 
Uy  i\  City  of  Omaha,  58  Neb.  245,  78  N.  W.  Rep.  511; 
Ijcavitt  v.  Belly  55  Neb.  57.)  The  copy  of  the  notice  which 
appears  in  the  record  was  of  a  session  of  the  council  as  a 
board  of  equalization  to  be  held  "at  the  oflfice  of  the  city 
clerk,  in  Douglas  county  court  house,  on  Thursday,  the 
17th  day  of  October,  1889,  from  9  o'clock  A.  M.^  to  5 
«-cUK*k  r.  M."  The  record  disclosed  a  meeting  in  the 
council  chamber  on  October  22,  1889,  at  8  o'clock,  an 
entirely  different  time  and  place.  This  did  not  show 
jurisdiction.  There  was  another  meeting  of  December  5, 
1889,  which  figures  here,  but  of  the  notice  of  this  there 
was  no  publication  shown.  The  assessments  and  levies 
were,  under  the  evidence  adduced,  without  jurisdiction. 
What  has  just  been  said  applies  with  equal  force  to  the 
item  of  taxes  for  sewer  district  No.  95. 

There  were  two  items  for  sidewalks.  The  law  in  force 
at  the  time  these  came  into  being  contemplated  that  the 
owners  of  property  be  notified  and  allowed  to  construct 
the  sidewalks  ordered.  It  was  not  shown  that  such  a  no- 
tice had  been  given  and  the  privilege  of  construction  ac- 
corded. Unless  these  things  were  done  the  council  could 
not  proceed.  It  was  without  jurisdiction.  {Horbach  v. 
City  of  Omaha,  54  Neb.  83,  74  N.  W.  Rep.  434.) 

It  follows  that  the  decree  of  the  district  court  in  re- 
gard to  the  special  taxes  involved  in  the  action  was  cor- 
rect and  must  be  affirmed.  The  decree  as  to  the  general 
taxes  is  reversed  and  the  cause  remanded  to  the  trial 
court  to  proceed  in  regard  to  the  general  taxes  as  directed 
in  the  former  opinion. 

Judgment  accordingly. 
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Abatement. 

Pendency  of  a  former  suit  ))etween  the  same  parties  on  the 
same  cause  of  action  in  the  same  court  is  ground  for  abate- 
ment.    Siyeurrr  r,  Johnston 44 

Abstracts.     See  Review,  6-9. 

Accident  Insurance.     Sec  Insurance,  1-4. 

Accord  and  Satisfaction. 

1.  Where  the  defense  to  an  action  is  accord  and  satisfaction, 
the  plea,  to  be  good,  must  aver  an  acceptance  by  the  cred- 
itor, in  satisfaction  of  his  debt,  of  the  property  which  the 
debtor  alleges  he  delivered  to  him  in  full  payment  of  the 
cTaim  sued  for.     Van  Houavn  r.  Brof-hl 348 

2.  Evidence  held  to  conclusively  establish  the  defense  of  aqcord 
and  satisfaction.     Wrmm  r.  VnUm  Life  Ins.  Co 494 

Accounting.     See  Monro  aces,  27-29. 

Accounts.     See  Attachment,  7-9. 

1.  Section  129  of  the  Code  providing  that  an  account  may  be 
pleaded  by  copy  is  permissive,  and  the  facts  may  be  averred 

in  any  proper  form.     Fletcher  v.  (J o-o i>erat'n'€  Publishing  Co..   511 

2.  Judgment  for  pin  in  tiff  held  sustained  by  the  evidence  in  an 
action  on  an  account.     /(/. 

3.  An  item  in  an  oi>en  account  which  includes  not  only  a  dis- 
bursement of  the  debtor's  money  in  the  hands  of  the  cred- 
itor, but  also  a  disbursement  of  the  creditor's  private  funds 
for  the  debtor's  use  and  benefit,  is  a  legitimate  and  valid 
charge.     ^Sibley  v.  Rice 785 

Acknowledgment  s. 

1.  A  United  States  commissioner  has  no  authority  to  take 
acknowledgments  of  real  estate  conveyances  executed  in 
Nebraska.    Interstate  Sannffs  d  Loan  Ass'n  v.  Striae 133 

2.  The  office  of  an  acknowledgment  is  to  furnish  authentic 
evidence  that  the  instrument  acknowledged  has  been  duly 
executed  and  is  entitled  to  be  recorded.     Fisk  v.  Osgood 486 

Actions.    See  Abatement.    Counties,  3.    Executors  and  Adminxs- 

TRATORS,  4. 
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▲dvene  PoMession. 

One  who  purchased  a  soldier  s  "additional  homestead  ri^ht" 
and,  under  proper  powers  of  attorney,  located  the  same  and 
tered  into  possession  of  the  land,  has  color  of  title  to  the 
entire  tract  described  in  the  receiver's  receipt.  Draper  v. 
Taylor 787 

▲dTertisements.    See  Trespafs. 

Affidavits.    See  Rkview,  21,  22. 

Agency.    See  Principal  and  Agent. 

Amendments.    See  Pleading.  5. 

Amercement.    See  Sheriffs  and  Constables,  3. 

Appeal.    See  Counties,  9-14.    Keview. 

Appraisement.     See  Execittions,  1-18. 

Architects.    See  Mechanics'  Liens,  2. 

Arrest.     See  False^  Imprisonment. 

Arson. 

On  the  trial  of  one  charged  with  Inirning-  property  with  intent 
to  prejudice  an  insurer,  where  accused  refuses  to  produce 
the  policies  of  insurance,  secondary  evidence  is  competent 
to  show  their  contents,  that  they  were  made  and  delivered 
by  an  authorized  agent  of  insurer,  and  that  defendant  was 
claiming  indemnity  under  them.     Kniyhltt  v.  State 226 

Assault.     See  Indictmknt  and  Information,  4.    Kape. 

1.  An  assemblage  of  men  on  Hallowe'en  engaged  in  moving, 
injuring,  and  destroying  pro]>erty  is  a  mob,  and  a  citizen 
may  use  such  force  as  is  necessary  to  protect  his  i>ersun  and 
property  from  injury  at  its  hands.     Atkinson  v.  »S/<i/€ 356 

2.  Where  a  citizen  assaults  a  mob  engaged  in  taking  away  or 
destroying  his  property,  wliether  he  was  justified  in  making 
the  assault  is  a  (]uestiou  for  the  jury.     Id, 

3.  The  word  "assault,"  used  without  qualification,  has  a  clear 
and  established  ini]>ort  in  criminal  law.     Smith  r.  State 531 

4.  By  sec.  176,  Crim.  Cmle,  a  new  and  substantive  crime  was 
createtl, — assault  with  intent  to  inflict  great  bodily  injury. 
Id. 

5.  In  an  information  the  crime  of  assault  with  intent  to  inflict 
great  bodily  injury  may  be  charged  in  the  language  of  the 
statute  without  stating  the  means  with  which  the  assault 
was  committed.    /(/. 

6.  Under  a  charge  of  assiiult  with  intent  to  inflict  great  bodily 
injury,  whether  the  intent  has  been  shown  is  generjlly  a 
question  of  fact  for  the  jury.     Id, 

7.  A  verdict  finding  accused  guilty  of  assault  with  intent  to 
inflict  great  bodily  injury  held  not  sustained  by  the  evi- 
dence,    /d. 
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Assault  with  Intent  to  Murder.    &ee  Homtcide,  1-4. 

Assignments.    See  Fraudulent  Conveyances,  3.    Insurance,  5. 
Judgments,  2,  3.    Mortgages,  3. 

1.  An  order  drawn  on  a  particular  fund  creates  an  equitable 
assig'nment  thereof,  although  not  accepted  by  the  drawee. 
Slobodisky  v.  Curtis 211 

2.  Evidence  as  to  assignment  of  note  and  mortgage.    Miller 

V,  Sterenson 305 

3.  An  assignee  of  an  account  is  bound  by  the  contract  en- 
tered into  or  ratified  by  his  assignor.  Hoover  v.  Columbia 
Nat.  Bank 420 

Assignments  for  Benefit  of  Creditors.    See  Voluntary  Assign 
ments. 

Assignments  of  Error.    See  Review,  11-17. 

Assumpsit.    See  Limitation  of  Actions,  3. 

Asylums.    See  State  Institutions, 

Attachment. 

1.  A  mortgagee  of  chattels  upon  which  an  order  of  attach- 
ment has  been  levied  cannot  question  the  existence  of  the 
grounds  for  issuance  of  the  writ,  that  right  belonging  alone 

to  the  attachment  debtor.    Meyer  v.  Keefer 220 

Discharge, 

2.  A  court  is  without  authority'  to  hear  and  determine  a  mo- 
tion to  discharge  an  attachment  filed  before  judgment  in 
the  action,  but  not  submitted  until  after  judgment.  Her- 
man r.  Hayes 54 

3.  Defendant  may  move  to  discharge  the  attachment  though 
he  had  disposed  of  his  entire  interest  in  the  property. 
Flyn^ns  Orocery  Co,  v.  Snow 516 

4.  Order  dissolving  an  attachment  held  to  be  against  the  clear 
preponderance  of  the  evidence.     Id, 

Lien, 

5.  An  attachment  lien  on  land  binds  only  the  actual  interesti 
of  the  attachment  debtor.  Chieayo,  H.  a-  Q,  It.  Co.  v.  First 
Nat,  Hank  of  Omaha 648 

6.  The  lien  attaches  only  to  defendant's  actual  interest  in  the 
property.    Barnes  v.  Cox 675 

7.  Under  sec.  214  of  the  Code  accounts  may  be  subjected  to  the 
lien  of  an  attachment.     Hloan  v.  Thoman  Mfg.  Co 714 

Wrongful  Seizure.    Damages. 

8.  In  an  action  for  wrongful  seizure  of  accounts  plaintiff  may 
recover  damages  for  wrongful  acts  in  regard  to  the  ac- 
counts.   Id. 

9.  The  face  value  of  accounts  wrongfully  seized  under  a  writ 
of  attachment  may  not  furnish  a  measure  of  damages  for 
the  tort.    Id, 
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Attorney.    See  TIeview,  48. 

Attorney  and  Client. 

1.  An  attorney  cannot,  without  actual  authority  from  his 
client,  sell  and  assig-n  his  client*s  judgment.  Henry  d  Coats- 
icorth  Co,  v.  Halter 665 

2.  An  attorney,  by  virtue  of  his  employment  to  prosecute  a 
case,  has  no  authority  to  bind  his  client  by  an  agreement 
that  the  purchaser  at  a  judicial  sale  shall  pay  the  amount 
of  his  bid  to  a  third  |>erson  instead  of  to  the  officer  making 
the  sale.    Fire  Ass'n  of  Philadelphia  t?.  Ruby 73C 

Bailment.     See  Infants. 

Banks   and   Banking.    See    Corporations,    8.    Receivers,    1,  2. 
Usury. 

Reports  to  Comptroller. 

1.  The  object  of  requiring  publication  by  national  banks  of  re- 
ports made  to  the  comptroller  of  the  currency  in  pursuance 
of  sec.  5211,  Kev.  Stats.  U.  S.,  is  to  afford  information  to  all 
persons  having  or  contemplating  business  transactions  into 
>vhich  the  condition  of  the  bank  directly  enters  as  a  ma- 
terial factor;  and  one  contemplating  the  purchase  of  bank 
stock  may  rely  on  such  publication.    Qerner  r.  Mosher 135 

2.  Under  the  federal  statute  a  national  bank*s  report  to  the 
comptroller  must  be  verified  by  oath  or  affirmation  of  the 
president  or  cashier  and  be  attested  by  the  signature  of 
the  directors.     Id, 

3.  In  sec.  5211,  Rev.  Stats.  U.  S.,  relating  to  a  national  bank*s 
rejjort  to  the  comptroller,  the  word  "attest"  means  to  cer- 
tify to  its  correctness.    Id 136 

4.  The  attestation  of  a  national  bank*s  report  to  the  comp- 
troller is  not  the  act  of  the  whole  board,  but  that  of  the 
individual  directors  signing  it.    /(/. 

6.  Where  directors  of  a  national  bank  attest  the  reports  made 
of  its  condition  by  its  executive  oilicers  to  the  comptroller 
of  the  currency  under  section  5211,  I^ev.  Stats.  U.  S.,  they 
thereby  certify  that  the  statements  contained  in  said  report 
are  absolutely  true.    Id, 

False  Reports.      Liability  of  Directors. 

6.  National  bank  directors  who  make,  attest,  and  publish  the 
bank*s  report  to  the  comptroller  are  personally  liable  for 
damages  sus^tained  by  one  buying  stock  in  reliance  upon  a 
false  representation  of  solvency  contained  in  the  report, 
though  they,  did  not  know  it  was  false  and  did  not  make 
it  with  intention  to  defraud.    Id, 

7.  A  director  of  a  national  bank  is  not  individually  liable  for 
the  consequences  of  the  bank's  false  report  t  »  the  comp- 
troller, unless  huch  director  attested  the  report  or  in  some 
manner  participated  in  making  or  publishing  it.     Id 135 
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Banks  and  Banking — conchidcd. 

8.  The  president  and  cashier  of  a  bank,  shown  to  have  per- 
sonally conducted  its  business,  cannot  be  presumed  igno- 
rant ol  the  falsity  of  reports  of  the  bank's  condition  by 
them  published,  the  books  of  the  bank  on  their  face  dis- 
closing the  falsity.     Id 136 

9.  In  an  action  for  deceit  against  a  director  of  a  national 
bank  for  falsely  stating  its  financial  condition,  plaintiff  is 
not  required  to  allege  or  prove  that  defendant  knew  the 
statements  were  false.    Id. 

Failure  to  Pay  Check.    Damages. 

10.  Proof  that  the  sum  due  a  depositor  was  sufficient  to  pay 
his  check  when  presented,  and  that  through  the  bank's 
failure  to  honor  the  check  he  was  required  to  pay  tKe 
hqlder  the  amount  for  which  it  was  drawn,  held  sutiicient 
to  sustain  a  judgment  against  the  bank  for  such  amount 
and  for  other  damages  alleged  and  proved.  First  Nat. 
Bank  of  Oreenwood  v.  Railshack 248 

Receivers. 

11.  A  receiver  appointed  under  sec,  34,  ch.  8,  Comp.  Stats.,  takes 
the  assets  of  the  bank  in  favor  of  depositors  and  other 
creditors.    State  v.  Bank  of  11  em  inn  ford 818 

Preferred  Claims. 

12.  Claims  of  depositors  and  other  general  creditors  who 
trusted  a  bank  in  the  course  of  its  legitimate  business 
may  be  preferred  over  claims  originating  in  pursuit  of  a 
business  in  which  the  bank  had  no  legal  authority  to  en- 
gage.   Id. 

Bigamy. 

1.  Whether  in  a  prosecution  for  bigamy  an  honest  and  rea- 
sonably grounded  belief  entertained  by  the  defendant  in 
the  death  of  an 'absent  spouse  is  of  itself  a  complete  de- 
fense, quwre.     Rei/nolds  r.  State 49 

2.  In  a  prosecution  for  bigamy  it  is  prejudicial  error  to  permit 
the  state  to  reinforce  a  disputable  presumption  in  regard 

.  to  the  capacity  of  one  of  the  parties  to  contract  a  valid 
marriage,  by  the  introduction  of  incompetent  evidence  di- 
rectly bearing  upon  the  question.    Id. 

Bill  of  Exceptions.    See  Intoxicating  Liquors,  4.    Review,  18-25. 

1.  A  litigant  has  a  right  to  the  allowance  of  a  bill  of  excep- 
tions embracing  the  evidence  on  application  for  an  inter- 
locutory order.    State  v.  Dickinson 56 

2.  The  time  for  settling  a  bill  of  exceptions  embracing  the 
evidence  on  application  for  an  interlocutory  order  begins  to 
run  from  the  adjournment  of  the  term  at  which  the  order 
was  made.    Id. 

3.  Notice  of  an  application  to  a  judge  for  an  extension  of  time 
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Bill  of  Exceptions — roncludcd. 

to  prepare  an<l  serve  a  bill  of  exeeptions  Is  not  indispensa- 
ble to  jurisclietion.     Hiinter  r.  Vnton  Lifr  Tns.  Co 198 

4.  Notice  of  presentlnpf  a  bill  to  the  jiulpfe  for  settlement  and 
allowanee  is  not  reqnirefl  unless  amemlinents  have  been 
proposed  and  not  accepted.     Id, 

5,  AVliero  a  bill  docs  not  disclose  what  w:is  intended  at  the 
time  it  was  allowed,  it  may  l>e  corrected  by  the  trial  jndije 
after  the  time  for  settlement  has  expired.  J/cUVfirf  r.  HIair 
fltate  Bank 618 

Bills  and  Notes.    See  XRcoTrAnrR  iNsTRrMKNTs. 

Bonds.  See  ('oi'ntie'^,  7,  8.  KxEriTORS  and  Administrators,  1, 
2.  Office  and  Officers,  3.  4.  Principat.  and  Strett, 
2.  Reformation  of  Tnstrt'ments.  Replevin,  4.  Sher- 
iffs AND  Const  Am  es.    State  and  State  Officers,  7. 

Book  Accounts.     See  KvinExrE,  7. 

Boundaries.     See  Hridc^es. 

Bridges. 

Where  a  stream  of  water  constitutes  the  boundary  line  be- 
tween two  political  sulKlivisions,  each  holds  to  the  middle 
of  the  stream  and  is  liable  for  bridge  repairs,  irrespective 
of  the  volume  of  flowapr<*  being*  nearer  one  bank  than  the 
other.     State  r.  County  CommiHuioners 244 

Brokers.    See  Factors  and  Brokers. 

Building  and  Loan  Associations. 

Contracts  of  foreign  associations,  when  made  in  fne  state, 
are  subject  to  statutory  penalties  apainsl  usury.  Jnter- 
Htate  SarhiffH  d  Loan  Aftn^n  r.  Striiie 133 

Burden  of  Proof.    See  Instri'ctions,  22. 

Carriers. 

1.  Former  rulinps'  as  to  contracts  limiting^  the  liability  of  car- 
riers reatbrnied.     Cnion  P.  R,  Co.  r.  Vincent 172 

2.  Tn  an  action  on  a  contract  of  shipment,  not  naminsr  the 
carrier,  evidence  held  to  sustain  a  finding*  that  defendant 
was  the  carrier  making  the  contract,    /d. 

3.  The  bill  of  lading  and  way-bill  made  by  the  authorized 
agent  of  a  common  carrier  of  freig'ht  are  competent  evi- 
dence tending"  to  prove  that  the  articles  therein  described 
were  delivered  to  such  carrier  for  shipment.     Chicago,  M.  rf 

S.  P.  R.  Co.  r.  Johnaton 236 

4.  A  passeng-er  injured  by  derailment  of  a  train  is  not,  in  su- 
ing for  damages,  require<l  to  allege  that  the  injury  resulted 
from  the  wrongful  act  of  the  carrier.     Chicago,  R.  I.  d  P. 

R.  Co.  V.  Young 678 
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5.  Where  a  passenger  is  injured  in  a  wreck  the  presumption 
is  that,  the  accident  was  caused  by  the  carrier's  negligence, 
and  it  is  unnecessary  to  plead  what  the  law  presumes.     Id, 

6.  The  act  of  June  22,  1SG7  (Session  Laws,  p.  88),  making  rail- 
road companies  liable,  in  absence  of  negligence,  for  injuries 
to  passengers  is  justifiable  legislation  under  the  police 
power  of  the  state.    Id. 

Cemeteries.    See  Nuisance,  4 

Challenges.    See  Jury,  2-4. 

Charities.    See  State  Institutions. 

Chattel  Mortg^ages. 

Foreclosure,    Damages. 

1.  Mortgagor  may  hold  mortgagee  accountable  for  sacrifices 
resulting  from  the  latter's  failure  to  give  intending  bidders 
at  the  foreclosure  sale  a  reasonable  opportunity  to  see  the 
goods  and  to  offer  bids.    Langdon  v,  Wintersteen 279 

Growing  Crop,    Description, 

2.  One  who  bargains  for  future  delivery  of  a  quantity  of  corn 
to  be  ta.ken  from  the  stalk  in  a  designated  field  is  charged 
with  notice  of  a  then  existing,  and  duly  recorded,  chattel 
mortgage  in  which  such  corn  is  described  as  a  growing 
crop.     Chicago  Lumber  Co,  v.  Hunter 328 

6.  Where  corn  was  husked  and  delivered  pursuant  to  a  con- 
tract of  sale,  the  purchaser  is  presumed  to  know  that  it  is 
part  of  the  grain  covered  by  a  duly  recorded  prior  mort- 
gage on  the  growing  crop.    Id. 

4.  Description  of  50  acres  of  growing  corn  held  suiiiciently 
definite  to  impart  constructive  notice.    Id. 

Parties.    Acceptance. 

5.  A  chattel  mortgage  may  be  made  to  several  persons,  secur- 
ing the  claim  of  each  separately,  and  each  of  the  mort- 
gagees may  foreclose  his  lien  separately,  or  maintain 
against  one  who  wrongfully  took  the  chattels  a  separate 
suit  for  possession  thereof.     ISloan  v.  Thomas  Mfg.  Co 713 

6.  Where  a  chattel  mortgage  is  made  to  several  persons,  re- 
fusal of  part  of  them  to  accept  it  does  not  invalidate  it  as 
to  the  others.    Id. 

7.  Where  a  chattel  mortgage  was  made  to  several  persons,  the 
lien  of  those  who  refused  to  accept  it  until  after  an  at- 
tachment had  been  levied  on  the  chattels  was  held  inferior 

to  the  attachment  lien.    Id 717 

Voluntary  Assignment. 

8.  Chattel  mortgage  assailed  as  an  attempted  evasion  of  the 
assignment  law  held  not  void.    Id. 

Checks.    See  Banks  and  Banking,  10.    Payment,  4. 
Aft 
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Clerk  of  Court.     See  Review,  63. 

Color  of  Title,     See  Adverse  Possess iox. 

Commercial  Ag^encies.     See  Sales,  3. 

Common  Law.    See  Corporations,  5. 

Confession  and  Avoidance.      See  1'leading,  8. 

Confessions.     See  Criminal  Law,  12-15. 

Constitutional  Law.  See  Corporations,  lO.  Courts.  3.  injunc- 
tion, 3.    Taxation,  2-4. 

1.  An  act  passed  in  violation  of  the  constitution  is  void  from 
the  date  of  its  enactment.     Findera  r.  Bodle 57 

2.  An  unconstitutional  statute  creates  no  new  rights  nor  ab- 
rogrates  old  ones.    Id. 

3.  In  sec.  5,  art.  9,  of  the  constitution  the  exception  permit- 
ting' a  levy  of  taxes  in  excess  of  15  mills  on  the  dollar  valua- 
tion in  certain  cases  prohibits  such  levy  in  other  cases. 
ChoMc  Count f/  r.  ChirffffiK  B.  d  i).  R.  Co 27^ 

4.  The  act  of  June  2'»,  iHfi?  (Session  Laws,  p.  88),  making  rail- 
road companies  liable,  in  absence  of  negiig-ence,  for  injuries 
to  passcn«rers  neither  deprives  carriers  of  i»roperty  without 
due  proci  ss  of  law,  nor  denies  them  the  e<)ual   protectioa 

of  the  laws.     Vhieago,  R.  /.  if-  /*.  R.  Co.  r.  Young 67"^ 

Contracts.  Sec  IU'ildino  and  Ia>an  Asso(*iations.  (Corpora- 
tions, 12,  Infants.  IIkformation  of  Instri'mexts. 
Sales.    Schools  and  School  Districts.  ,3,  4. 

1.  Conbideration  for  agreenwnt  by  A.ssociated  Press  to  fur- 
nish news  reports.  Wvstrrn  I  uion  Tch'tjra ph  Co.  r.  Call  Pub- 
lishin/f    Co li 2 

2.  One  consideration  is  suilicient  to  support  all  the  stipula- 
tions of  a  contract,  where  such  was  the  intention  of  the 
parties,    liouyhn   r.  Suiiih ;il'0 

3.  A  man  cannot  allege  his  wife's  recalcitrance  to  avoid  the 
consequence  of  failing  to  perform  a  lawful  contract  made 
on  the  assumption  that  she  w(nild  join  him  in  executing  a 
conveyance.     Firnzrr    r.    Dufrcuv 4::C 

4.  Where  stipulations  of  parties  are  dependent,  and  to  be  per- 
formed concurrently,  mutual  readiness  to  perform  is  an 
essential    prerequisite   to   )>erformance.     Id 433 

5.  The  doctrine  of  tender,  where  the  relation  of  debtor  and 
creditor  exists,  is  not  applicable  to  mutual  and  concurrent 
promises,  but  in  this  class  of  cases  a  party  who  has  signi- 
fied his  readiness  and  willingness  to  perform  has  done  all 
that  he  is  required  to  do,  until  the  other  party  is  also 
ready  and  willing  to  perform.    Id. 

6.  Contract  held  to  bind  the  parties  thereto  to  account  to  each 
other  for  the  net  profits  derived  from  the  purchase  and  sale 
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of  lands  uiuler  the  contract,  thongfh  such  real  estate  was 
not  specially  described  therein.    Bouyhn  v.  Smith 590 

7.  Construction  of  a  contract  relating"  to  the  operation  of  a 
canning  factory.     MeWaid  v,  Blair  State  Bank C22 

8.  A  contract  providing"  for  a  conditional  exchange  of  securi- 
ties is  valid,  and  will  be  enforced  according  to  the  mutual 
intention   of  the  parties   thereto.    Henry  &  Coatsicorth  Go, 

V.  Halter  686 

Corporations.     See  Banks  and  Banking.      Sales,  6. 
Purchase  of  Stock, 

1.  One  who  purchased  stock  is  not  bound  to  examine  the 
books  of  the  corporation  to  see  if  he  was  defrauded.  Ger- 
ner  v,  Mosher 135 

Oificcrs.    Abuse  of  Trust,    Preferences, 

2.  A  director  of  an  insolvent  corporation  cannot  use  his  posi- 
tion to  obtain  a  preference  over  other  creditors,  but  a  judg- 
ment obtained  by  him  without  such  advantage  may  be  up- 
held, though  working  a  preference  of  his  debt.  Nebraska 
Nat.  Bank  v.   Clark 183 

3.  Evidence  held  to  show  that  an  administrator  of  a  deceased 
director  did  not  take  advantage  of  the  position  of  such  di- 
rectorship to  obtain  a  judgment  giving  the  administrator  a 
preference  over  other  creditors  of  the  corporation.     Id, 

4.  Agreement  by  directors  loaning  money  to  the  corporation 
that  no  one  of  them  should  have  a  preference  held  annulled 
by  further  action  whereby  notes  were  given  for  the  loans. 
Id, 

Discrimination  in  Rates. 

5.  Common  law  rules  against  discrimination  in  rates  for  serv- 
ices may  apply  to  public  service  corporations.  Western 
Union  Telegraph  Co.  r.  Call  Publishiny  Co 193 

Incorporation. 

6.  A  general  denial  does  not  put  in  issue  the  pleaded  existence 

of  a  corporation.     Fletcher  v.  Co-operative  Publishiny  Co 511 

7.  Where  plaintiff's  name  imports  a  corporation,  it  is  not  es- 
sential to  aver  its  corporate  existence  or  to  plead  the  act 
of  incorporation.     Id. 

8.  An  unincorporated  bank,  exclusively  owned  by  a  private 
individual,  is  not  a  legal  entity,  though  its  business  be  con- 
ducted by  a  president  and  cashier.     Lonyfellow  v.  Barnard,,  612 

Assessment  of  Stock, 

9.  In  absence  of  statutory  authority  or  power  given  by  arti- 
cles of  incorporation  there  can  be  no  assessment  against 
paid-up  stock.     Enterprise  Ditch  Co.  v,  Mofjitt 642 

10.  Articles  of  incorporation  and  law^s  of  the  state  cannot  be 
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so  nniendod  by  the  lopislatiire  as  to  make  pakl-iip  Rtock 
su)»je('t.  to  assessment  and  forfeitable  for  non-payment 
thereof.     Id, 

Stock,    Laics. 

11.  l*aid-np  stoek  of  a  corporation  is  the  personal  property  of 
the  owner.     Id. 

12.  Articles  of  incorporation  and  laws  of  the  state  are  parts 
of  the  contract  between  a  corporation  and  the  owner  of 
stock.  ■  /(/. 

Costs.     See  Review,  5. 

In  a  suit  on  a  contract  for  payment  of  money,  where  the  de- 
fense of  usury  is  established,  plaintiff  is  not  entitled  to 
costs,     hiirratatc  t^arhufs  d  Loan  Ass^n  r.  Strine 133 

Counter-claim.     See  Set-Off  and  Counter-Claim. 
Counties.    See  HRincEs.    County  .Tudoe.    Taxation. 

County  Hoard, 

1.  Section  .'JT,  art.  1,  ch.  is,  Comp.  Stats.,  reg'arding'  the  audit 
and  allowance  of  claims  against  a  county  is  not  a  prant  of 
power  to  the  county  boanl,  but  is  a  provision  ren:ulating 
the  exercise  of  the  power  prantcd  in  sec.  23  of  said  chapter. 
Pvrkinfi  County  v.  Kvith  County 323 

yew  County,    Dirision  of  Property. 

2.  Where  a  new  county  is  formed  out  of  territory  of  a  county 
previously  orgfauizcd,  V^Q  county  boards  of  the  two  coun- 
ties are  authorized  by  sec.  IG,  art.  1,  ch.  18,  Comp.  Stats.,  to 
meet  and  ag^ree  upon  a  division  of  the  corporate  property 
and  of  the  corporate  liabilities.     Id, 

3.  Where  a  county  has  been  divided  and  a  new  one  formed, 
and  the  balance  due  one  from  the  other  has  been  definitely 
settled,  the  claim  may  be  made  the  subject  of  an  origrinal 
suit  in  the  distriet  court  without  having"  l>een  presented  to 
the  county  board  for  examination  and  allowance,     fd 324 

Tnaaurcr.     State  Fund:*. 

4.  The  treasurers  of  the  several  counties  arc  required  to  pay 
into  the  treasury  of  the  state  twice  each  year,  and  at  such 
other  times  as  the  state   treasurer  may  retpiire,  all   funds 

in  their  hands  beloug-ing"  to  the  state.     State  r.  Mt^ierre 451 

5.  The  duty  of  a  county  treasurer  to  pay  funds  into  the  state 
treasury  is  not  discharged  by  his  jKiying-  such  funds  to  an 
express  com])any  for  traufsmission.     Id. 

6.  A  county  treasurer  who  sends  state  funds  by  express  to  the 
state  treasurer,  without  prepayment  of  express  charg^es, 
is  entitled  to  receii)ts  only  for  the  amount  received  by  the 
st-ate  trea>surer  after  deducting  the  cost  of  carriage.     Id, 

Bonds.    Notice  of  Election, 

7.  Under  sec.  27,  art.  1,  ch.  18,  Comp.  Stats.,  notice  of  a  propo- 
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sit  ion  submit  ted  to  tho  doctors  of  a  county  to  issue  bonds 
to  build  a  court  house  must  be  ffivcn  **for  four  wccivs  in 
some  newspaper  published  in  the  county.''  State  i\  Chvvry 
County     734 

8.  The  word  "for,'*  as  used  in  sec.  27^,  art.  1,  ch.  18,  Com  p. 
Stats.,  relatinjTf  to  published  notice  of  an  election  to  vote 
county  bonds,  means  '*durinf»";"  and  four  full  weeks  must 
elaj)se  between  the  date  of  the  first  publication  and  the  day 
fixed  for  the  election.     Id, 

Appeal  from  Couniif  Board.     Fraud.    Dismissal, 

9.  A  taxpa3'er  may  appeal  from  the  county  board's  allowance 
of  a  claim  aj^ainst  the  county,     (laye  County  v.  King  Bridge 

Co 827 

10.  A  taxpayer's  appeal  from  the  county  board's  allowance  of 
a  claim  again.st  the  county  is  a  matter  of  public  interest. 
Id. 

11.  On  appeal  by  a'  tax])ayer  from  an  order  of  a  county  board 
allowing  a  claim  airainst  the  county,  the  county  is  a  jiarty 
in  the  appellate  court,  but  may  not  hinder  or  prevent  the 
hearing"  of  the  appeal.     Id. 

12.  A  taxpayer's  appeal  from  a  county  board's  allowance  of  a 
claim  ag-ainst  the  county  may  be  attacked  by  motion  to 
dismiss.    Id. 

13.  A  taxpayer's  appeal  from  a  coimty  board's  allowance  of  a 
claim  agfainst  the  county  may  be  dismissed  when  taken  in 
bad  faith  or  for  corrupt  purposes.    Id. 

14.  Where  a  taxpayer's  appeal  from  a  county  board's  allow- 
ance of  a  claim  against  the  county  is  assailed  on  the  ground 
that  the  appeal  was  taken  for  corrupt  purposes,  the  mo- 
tion to  dismiss  may  be  entertained  any  time  before  trial 
of  the  appeal,  and  afterwards  in  case  there  is  good  excuse 
for  the  delay.     Id 82S 

15.  Order  dismissing  a  taxpayer's  api^eal  from  a  county  board's 
allowance  of  a  claim  against  the  county  held  sustained  by 
the  evidence.    Id. 

County  Judge. 

1.  Failure  of  a  county  judge  to  pay  over  to  his  successor  in 
office,  or  to  the  person  entitled  thereto,  money  deposited 
in  condemnation  proceedings  is  a  breach  of  his  official 
bond,  for  which  a  cause  of  action  accrues  in  favor  of  the 
the  person  damaged.     Ch,  rk  v.  Douglas 571 

2.  In  an  action  on  the  bond  of  a  county  judge  to  recover 
money  paid  to  him  in  a  condemnation  proceeding,  evidence 
held  sutficient  to  authorize  a  peremj)tory  instruction  for 
plaintiff.      Id 572 

3.  In  an  action  on  the  bond  of  a  county  judge  'to  recover 
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inoni-y  paid  to  him  in  a  condemnation  proceeding,  evidence 
in  rcfjard  to  his  habits  of  life  after  receiving  the  funds  held 
proj)Lrly  excluded.     Id. 

County  Officers.    See  Offjce  and  Officers. 

County  Treaflurers.    See  Counties,  4-6. 

Courts.     See  Trial,  3. 

1.  The  jurisdiction  of  the  courts  is  not  co-ordinate  with  that 
of  tlie  mob,  and  an  accused,  though  a  confessed   bigamist, 

is  entitled  to  a  fair  and  Impartial  trial.     Reynolds  r.  State..    53 

2.  Judge's  cony t ruction  of  rules  of  court  will  generally  be  ac- 
cepted as  conclusive.     Ilnutvr  c.  VnU/n  Life  Ins,  Co 108 

3.  Constitutional  changes  in  organization  of  courts  and  in 
conditions  have  changed  sec.  890  of  the  Code  so  as  to  make 
rules  of  the  supreme  court  inapplicable  to  the  district 
courts.     /(/. 

4.  By  sec.  25,  eh.  10,  Comp.  Stats.  1807,  a  judge  of  the  di.striet 
court  is  authorized  to  appoint  and  hold  a  special  terra  in 
any  county  in  his  district  for  the  translation  of  any  busi- 
ness that   may  properly  come  before  sm-h  court.     Mrlson  v. 

Farnihiiid  Srvtirity  Co 604 

Nvlson  r.  .4  lliiuj 606 

Creditors'  Bill.    See  FnArDi'LENT  Conveyances,  7. 

Criminal  Law.  See  Falsi-:  Imi'iu-onment.  Homicide.  Indict- 
ment AND  Information.  Instrictions,  5,  7,  8,  12.  20-22. 
Review,  60. 

1.  An  erroneous  conviction  will  not  be  aflirmed  on  the  ground 
that  **out raged  .lustice  has  laid  her  avenging  lash  on  the 
back  of  one  who  honestly-  dt^erves  the  scourge.'*     Reynolds 

V.    State 5i 

Insanity. 

2.  One  suffering  under  a  defect  of  reason  to  such  an  extent 
that  he  was  iucai)able  of  distinguishing  between  right  and 
wrong  with  respect  to  a  particular  act  is  not  amenable  to 
the  laws  against  crime  for  having  committed  such  act. 
Kniyhts  v.  State 225 

Verdict. 

3.  A  verdict  omitting  a  finding  as  to  an  essential  element  of 
the  crime  charged  will  not  support  a  sentence,  and  a  judg- 
ment rendered  on  such  a  verdict  is  void.     Holmes  v.  State..  297 

Reasonable  Doitht. 

4.  If  the  jury  entertain  a  reasonable  doubt  as  to  the  truth  of 
any  material  allegation  of  the  indietment,  the  prisoner  is 
entitled  to  an  acquittal.    Atkinmn  v.  fif/tffe.,,,,, 356 

IJvldcncc. 
§,  ^V}ler^  a  person  U  pbarged  with  %h^  ^oflimission  qf  »  tp^ 
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cific  crime,  testimon3'-  may  be  received  of  other  similar  acts, 
committed  about  the  same  time,  for  the  purpose  only  of 
establishing  the  criminal  intent  of  the  accused.  Knights 
V,  State 226 

6.  The  state  maj'  introduce  evidence  to  prove  any  number  of 
facts  and  circumstances  tending  to  connect  accused  v^rith 
the  crime,  and  if  they  are  sutticient  to  establish  his  guilt 
beyond  a  reasonable  doubt,  he  is  not  entitled  to  an  acquit- 
tal because  of  the  failure  of  proof  with  respect  to  one  or 
more  of  the  facts  relied  upon  for  a  conviction.    Kastner 

V.  State ; 767 

7.  Evidence  which  does  not  tend  to  establish  the  guilt  or  in- 
nocence of  defendant  should  be  excluded.     Id, 

8.  The  state  may  introduce  rebutting  evidence  to  meet  any 
pertinent  issue  raised  by  the  accused  in  making  out  his 
case.    Id, 

9.  In  a  criminal  prosecution  direct  and  circumstantial  evi- 
dence adduced  on  the  trial  should  be  weighed  in  reaching  a 
verdict,  and  it  is  not  error  in  such  case  to  so  instruct  the 
jury.    Id. 

10.  Testimony  purely  rebuttal  in  its  nature  may  be  given  by  a 
witness  whose  name  is  not  indorsed  on  the  information. 
Id. 

11.  The  test  for  ascertaining  the  suificiency  of  circumstantial 
evidence  is  whether  the  facts  and  circumstances  tending  to 
connect  accused  with  the  crime  charged  are  of  such  a  con- 
clusive nature  as  to  exclude,  to  a  moral  certainty,  every  ra- 
tional hypothesis  except  that  of  his  guilt.    Id, 

Confessions, 

12.  One  cannot  be  convicted  of  a  felony  upon  his  own  unsup- 
ported extra-judicial  confession  that  a  crime  has  been  com- 
mitted.   Sullivan  v.  State 796 

13.  A  confession  may  be  sutticient  to  prove  the  defendant's  con- 
nection with  the  criminal  act,  but  there  must  in  all  cases 
be  proof  aliunde  of  the  essential  facts  constituting  the 
crime.    Id, 

14.  While  a  voluntary  confession  is  insuthcient,  standing  alone, 
to  prove  that  a  crime  has  been  committed,  it  is  competent 
evidence  of  that  fact,  and  may,  with  slight  corroborative 
circumstances,  be  sutticient  to  warrant  a  conviction.    Jd. 

15.  Circumstances  capable  of  an  innocent  construction  may  be 
interpreted  in  the  light  of  the  defendant's  confession,  and 
the  fact  under  investigation  be  thus  given  »  criminal  aA 

pect.    Id. 

Dcclarationa, 

J6.  A  decimation  may  be  a  part  Qt  tUe  rw  gc^^t<9  without  being 
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Criminal  Law — concUtdcd, 

■precisely  coincident  with  the  main  transaction,  and  it  is 
sntticient  that  there  was  between  the  two  an  iinnieiiiate 
causa i  relation^  and  that  the  stalemeut  was  a  spontaneous 
characterization  of  the  act.     Id, 

Cropa.    See  Chattel  Mortgages,  2-4. 

Damag^es.  See  Attachment,  9.  Banks  and  Banking,  10.  Cab- 
RiERS,  4.  Death  by  Wrongful  Act.  Eminent  Domain. 
Infants.    Negligence.    Sales.  8-10.    Trespass. 

Bays  of  Grace.    Bee  Negotiable  Instruments,  2. 

Death  by  Wrongrful  Act. 

1.  Under  Lord  Campbell's  act  (Com p.  Stats.,  ch.  21)  an  action 
may  be  maintained  by  a  personal  representative  of  a  de- 
cedent who  left  surviving  one  belonging  to  the  class  for 
whose  benefit  the  statute  was  enacted  and  who  sustained 
pecuniary  loss.     Chicaqo,  B,  d  Q.  R.  Co,  V.  Oyster 1 

2.  Under  ch.  21,  Comp.  Stats.,  the  legal  representative  of  one 
who  died  in  consequence  of  an  injury  sustained  through 
the  wrongful  act  of  another  has  a  right  of  action  where 
the  injured  person  might  have  maintained  a  suit  had  he 
survived  the  injury.    Chicago,  R,  I,  &  P,  R.  Co.  v.  Young 678 

3.  An  action  for  death  by  wrongful  act  is  for  the  benefit  of 
the  widow  and  next  of  kin  of  the  deceased  person,  and 
the  recovery  authorized  is  compensation  for  the  pecuniary 
loss  suffered.    Id, 

4.  In  an  action  for  damages  the  petition  should  disclose  the 
names  of  all  beneficiaries,  but  where  the  names  of  depend- 
ent minor  children  of  decedent  are  averred,  omission  to 
allege  whether  he  left  a  widow  does  not  make  the  petition 
demurrable.    Chicago,  B.  d  Q.  R.  Co,  v.  Oyster i 

Where  the  facts  alleged  in  the  petition  do  not  show  that 
the  persons,  for  whose  benefit  the  suit  was  instituted,  had 
a  pecuniary  interest  in  the  life  of  the  deceased  person  the 
pleading  is  defective.     Chicago,  R.  I,  d  P,  R,  Co.  v.  Young..  678 

6.  Damages  recovered  imder  Lord  CampbelTs  act  "are  assets 
for  distribution  to  the  widow  and  next  of  kin  of  decedent. 
Chicago,  B,  d  Q.  R.  Co,  i\  Oyster 1 

7.  In  a  suit  for  damages  for  death  by  wrongful  act  a  peti- 
tion is  fatally  defective  which  discloses  no  survivor  en- 
titled by  law  to  support  by  the  person  deceased,  and  in 
which,  with  reference  to  such  survivor  as  is  described, 
there  is  no  averment   of  pecuniary  injury.     Chicago^  B.  d 

Q.  R.  Co.  V.  Van  Buskirk 252 

Chicago,  B,  d  Q.  R.  Co,  v.  Bond 385 

Deceit.    See  Fraud. 
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Deeds.    See  Acknowledoments.     Mortgages. 

1.  Delivery  of  a  dt'ed  to  an  aj^ent  n])polnted  by  ventlee  to  re- 
ceive it  is  delivery  to   vendee.     tiotcarUs  v,  Moas 119 

2.  Evidence  held  to  sustain  a  finding  that  a  deed  was  forged. 
LinUmy   v.   Palmer 168 

3.  A  reservation  in  a  deed  is  ineffectual  to  create  title  in  a 
stranger  to  the  conveyance,  but  may,  when  so  intended  by 
the  parties,  operate  as  an  exception  to  the  grant.  BhitU- 
ard  V,   Walther 539 

4.  A  deed,  though  recorded,  is  not  effective  to  the  prejudice 
of  third  persons  who  acquired  rights  in  the  property  be- 
fore delivery  of  the  deed.    Barnes  v.  Cox 675 

Default.    See  Judgments,  4.    Keview,  4. 

Deficiency  Judgments.    See  Moi;tgace8,  9-13, 

Demurrer.     See  Pleading,  6. 

Depositions. 

An  exception  on  grounds  other  than  incompetency  or  irrele- 
vancy must  be  filed  before  trial,  but  need  not  be  ruled  on 
prior  to  trial,  unless  there  is  a  demand  for  a  ruling.  Union 
P.  R.    Co.    t?.    Vincent 172 

Deputy  Sheriff.     See  Executions,  19. 

Descent  and  Distribution. 

"Baker's  Decedent's  Law"  was  never  in  force,  and  notwith- 
standing its  adoption  by  the  legislature  and  approval  by 
the  governor,  it  did  not  change,  or  affect  in  any  Avay,  the 
.statutes  regulating  the  descent  and  transmission  of  testate 
or  Intestate  estates.    Finders   i\  Bodle 58 

Description.    See  Chattel  Mortgages,  4. 

Discrimination.    See  Cokpoiiations,  5. 

Dismissal. 

Where  a  taxpayer's  appeal  from  a  county  board's  allowance 
of  a  claim  against  the  county  has  been  prosecuted  for  cor- 
rupt purposes,  the  appeal  may  be  dismissed.  Gage  County 
V,  King  Bridge  Co 827 

Divorce. 

1.  To  prove  a  divorce  the  record  of  the  decree,  or  a  duly  au- 
thenticated copy  thereof,  is  the  appropriate  and  only  com- 
petent evidence.    Reynolds  v.  State 49 

2.  The  right  of  a  husband  to  select  a  homestead  in  the  sepa- 
rate property  of  the  wife  is  a  merely  inchoate  right, 
which  becomes  completely  divested  on  the  granting  to  her 

of  a  decree  of  divorce.    Klamp  v,  Klamp 748 

Basements.    See  Party  Walls, 
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£Jectmel\t.    Pee  State  Institutions,  5.  '  • 

1.  Defendant  cannot  avail  himself  of  the  provisions  of  the 
oecnpying'  claimants*  act  (Comp.  Stats.,  ch.  63),  where  all 
his  interests  in  the  improvements  have  been  divested  by 
judicial  sale  prior  to  the  request  for  a  jury  to  asses:>  the 
value  of  the  improvements.     La  Bouty  v.  Lundyren 64S 

2.  In  proceedings  under  the  occupying"  claimants'  act  the 
successful  claimant  may  recover  rents  and  prolits  subse- 
quent to  the  commencement  of  suit,  but  not  those  which 
accrued  prior  to  that  time.    Id, 

Election  of  Bemedies. 

The  doctrine  of  election  between  inconsistent  remedies  haa 
no  application  to  a  case  where  a  party  declares  upon  an 
express  contract  and  demands  whatever  relief  he  may  be 
entitled  to  thereunder.     Henry  «£  Coatsworth  Co.  i;.  Halter.,  686 

Elections.     See  Culaties,  7,  8.  *  , 

EieemoBynary  InstitutionB.     See  State  1nstiti:tions.  f. 

Eminent  I>omain.    See  1  {  a  i  r  no  a  d  C'o  m  v\  n  i  es,  2. 

1.  The  citizen  is  cntitlcil  to  the  use  and  enjoyment  of  the 
li{fht  and  the  air  over,  and  the  water  beneath,  the  surface 
of  his  premises,  and,  in  order  that  his  neighbor  may  devote 
his  property  to  a  particular  use,  cannot  be  compelled  to 
surrender  those  rights,  even  if  fully  paid  therefor.  Loicc 
V.  J*rositirt  Hill  drnvUry  AsH^n 94 

8.  Neither  the  court  nor  the  legislature,  except  on  demand 
of  the  state  for  its  use,  can  compel  one  to  sell  proiierty, 
even  for  its  full  value,  to  another  for  the  latter's  use.    Id, 

3.  When  a  railroad  has  been  constructed  and  operated,  *an 
adjacent  landowner  may  sue  at  onee  for  consecpiential 
damages  to  his  property  and  recover  compensation  for  all 
injuries  sustained,  or  which  will  afterward  acrrne,  from  a 
prudent  anil  careful  o];K*ration  of  the  road.     Vhicngo,  11.  I. 

d  J\   It,  Co.   V,   OWeill 239 

4.  One  intending  to  sue  a  railroad  company  for  damaging 
his  property  by  constructing  and  operating  a  railroad  may 
wait,  within  the  period  of  limitation,  until  the  extent  and 

I  character   of    the   injury    has    been   ascertained    by   exi>eri- 

I  ence  and  n:ade  susceptible  of  absolute  proof.     Id. 

;  5.  An  abutting  owner  is  entiiled  to  recover  as  compensaton 

the   ditTerence   between    the   \alue   of   the   property   imme- 
•    diately  before  and  immediately  after  the  completion  of  the 

improvement   from   which   the   injury   results.     Id. 

I  6.  In   fixing   the  dama-res  to  property  taken  or  injured   the 

jury  may  take  into  account  every  element  of  annoyance 
and  disadvantage  resulting  from  the  improvement,  which 
would  influence  an  intending  purchaser's  estimate  of  th^ 
inarlvct  valu^  p|  guch  property.    Jd» 
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Equalization.    See  Municipal  Corporations,  1.    Taxation,  11. 
Equity.    See  Injunction.    Review,  61-63.  v 

Error  Proceedings.     See  Review. 

Estoppel.    See  Receivers,  2. 

1.  Heirs,  on  becoininjjf  of  age,  are  not  estopped  from  ques- 
tioning* the  validity  of  a  sale  of  their  real  estate  made  by 
their  g^iiarclian   because   he   applied   the   proceeds   of   such 
sale  to  their  maintenance  and  education.     Bachelor  v.  Korb^  122 
Bachelor  v.  tivhl'tutman 132 

2.  Where  a  party  «>fives  a  reason  for  bis  decision  and  conduct 
touching  anything"  involved  in  a  controversy,  he  is  es- 
topped, after  litigation  has  begun,  from  changing  his 
ground  and  putting  his  conduct  on  another  and  different 
consideration.     Frvnzcr  v,  Dufrcne 433 

3.  Where  sureties  execute  an  oflicial  bond  containing  a  recital 
that  the  ai)pointment  has  been  duly  made,  they  will  not  be 
permitted  afterward,  when  sued  on  such  bond,  to  deny 
the  validity  of  the  act  creating  the  oflice.    Blavo  v.  State,  557 

Evidence.  See  Arson.  Banks  and  Bankino,  10.  Carriers,  3. 
County  Jitdce,  3.  Criminal  IjAw,  5-16.  Eminent  Do- 
main, 6.  Foiujp:ry,  3.  Homicide,  1-4,  6.  Master  and 
Servant,  3,  4.  Mortgages,  16,  17,  31.  Payment,  2-4. 
Rape.  Review,  29-43.  Sales,  1,  8,  10.  Trists,  3.  Wit- 
nesses. 

1.  Where  misrepresentations  relied  upon  as  the  basis  of  a 
counter-claim  were  alleged  to  have  been  made  to  one  per- 
son, proof  of  facts  showing  the  misrepresentations  to  have 
been  made  to  another  person  is  irrelevant.  Blue  Valley 
Lumber   Co.   v.   Neuman 80 

2.  Proof  that  use  of  ground  for  cemetery  purposes  would 
probably  result  in  contaminating  wells.  Lowe  v,  Proftpect 
Bill  Cemetery  Ass^n 94 

Admififtions,    Pleadings, 

3.  Admissions  of  a  p«rty  against  interest  may  be  proved 
without  laying  the  foundation  necessary  in  impeaching  a 
disinterested  witness.     Churchill   v.   White 22 

4.  Admissions  made  by  a  litigant  in  his  pleading  are  com- 
petent evidence  against  those  who  subsequently  come  into 
the  suit  as  his  succes.sors  in  interest.    Miller  v.  Nicodemm. ,  353 

5.  A  pleading  inconsistent  with  an  amended  one  subsequently 
filed  is  competent  evidence  as  an  admission  of  the  pleader, 
but  is  not  conclusive.     Id, 

J)ornmcntf<.     Indorsemeuts.     Book  Accounts,     Letters. 

6.  Introduction  of  note  will  not  carry  with  it  an  indorse- 
ment unless  the  offer  is  broad  enough  for  that  purpose. 
(intnt  t\  Clarhc,  * , . , , « « ,  t  m  « t  m  •  t  *  * « *  •  f « *  i  *  •  * ♦ . . .  i » i . . ,    7^ 
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Evidence — ronrlvdrd. 

7.  It  is  error  to  admit  in  evidence  a  book  account  or  a  letter 
until  the  proper  foundation  therefor  has  been  laid.  Nor- 
berg  v.  Plummcr 410 

8.  It  18  not  reversible  error  to  exclude  documentary  evidence 
which  has  already  been  introduced.     ShuH  r.  Barton 742 

Judicial  Notice. 

9.  Courts  will  not  take  judicial  notice  that  certain  land  is 
arid  and,  for  agricultural  purposes,  .requires  irrigation. 
ISlatterp  v,  Harley 575 

Ownership,    PonHesxion. 

10.  K.xclusive  possession  of  personal  jiropcrty  is  merely  prima 
facie  evidence  of  ownership.     Bwjknuu  v.  Clark 610 

Parol  Evidence, 

11.  It  is  competent  to  prove  the  ownership  of  a  store  building 
by  parol  evidence  when  it  docs  not  appear  that  such  build- 
ing is  real  estate.      Knights  r.  i:itate 226 

12.  Where  both  parties  to  an  action  testified  to  a  conversation 
in  regard  to  the  execution  of  the  note  in  suit,  and  plain- 
tiff testified  to  admissions  by  defendant,  rejection  of  the 
latter*s  offer  to  state  what  he  sjiid  at  the  conversation  held 
erroneous.     Johnson  v.  Opfer 6Jl 

Presumptions,    Officers. 

13.  When  a  rebuttable  presumption  possessing  no  inherent 
probative  force  is  met  by  opposing  evidence,  it  is  entirely 
destroyed  and  ceases  to  be  a  factor  in  the  trial,  unless  it 
be  required  to  turn  an  evenly  balanced  scale.  Reynolds  p. 
State    49 

14.  The  presumption  that  a  public  officer  performed  his  official 
duties  with  fidelity  is  an  arbitrary  rule  which  loses  its 
force  when  met  by  opposing  proof.    Blaco  v,  State 55^ 

15.  There  being  evidence  that  an  inspector  of  oils  was  in- 
debted to  the  state  when  he  went  out  of  office,  and  the  an- 
swer containing  an  implied  admission  that  he  had  not  law- 
fully disbursed  all  moneys  received  for  inspecting  gasoline, 
the  presumption  of  official  faithfulness  does  not  obtain. 
Id, 

Tables.    Witnesses, 

16.  In  a  suit  for  ser\'ices  rendered  it  is  error  to  exclude  testi- 
mony of  a  witness  who  has  shown  himself  qualified  and 
competent  to  testify  to  the  character  and  value  of  the 
services.     Cate  v.   Hutchinson 232 

17.  To  lay  a  foundation  for  testimony  as  to  the  value  of  gtx)ds 
in  common  use  it  is  sufficient  to  show  that  witness,  by 
purchasing  and  by  pricing  similar  goods,  is  in  a  general 
way  familiar  with  their  value,  the  weight  of  his  opinion 
being  for  the  jury.    Langdon  r.  Winterstecn 278 
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Exceptions.    See  Bill  op  Excb:i»tion8.     Depositions.     Instbuc- 
TIONS,  15-19.     REAaEW,  44-49. 

Exchange.    See  Contracts,  8.    Mortgages,  29. 
Executions.    See  Attorney  and  Client,  2.    Pledges,  1. 
Appraisement.    Valuation.    Liens. 

1.  The  statutory  provision  for  deduction  of  prior  liens  in 
appraising  lands  is  solely  for  the  benefit  of  plaintiff,  and 
the  failure  to  ohscr\'e  the  law  in  thut  regard  cannot  be 
successfully  urged  by  defendant  as  a  ground  for  vacating 
the  appraisement,  or  as  an  objection  to  confirm-ation. 
Ballon  V.  iihencood 20 

2.  The  owner  of  the  equity  of  redemption  cannot  object  to 
confirmation  of  a  sale  of  realty  on  the  ground  that  a  lien 
prior  to  that  under  which  the  sale  was  made  was  not 
deducted  from  the  appraiser's  valuation.     Wood  v.  Clark...  116 

3.  "Where  incumbrances  are  deducted  in  appraising  realty 
under  mortgage  foreclosure,  certificates  of  liens  must  be 
obtained  and  the  copy  of  the  appraisement,  inclusive  of  . 
applications  for  certificates  of  liens  and  the  certificates, 
filed  with  the  clerk  of  the  district  court  prior  to  the  ad- 
vertisement of  notice  of  sale.    Doak  v.  Reynolds 393 

4.  Where  no  incumbrances  are  deducted  in  appraising  realty 
the  owner  of  the  equity  cannot  defeat  confirmation  of 
mortgage-foreclosure  sale  on  the  ground  that  no  certified 
list  of  liens  was  filed.    Id. 

6.  Section  49 Id  of  the  Code,  requiring  a  copy  of  appraisement 
of  realty  to  be  filed  in  the  oflice  of  the  clerk  of  the  dis- 
trict court,  is  mandatory,  and  a  violation  of  its  provisions 
is  ground  for  vacating  the  sale.  QloJ}e  Loan  d  Trust  Co. 
V.  Wood 395 

6.  The  honest  valuation  of  appraisers  should  not  be  set  aside 
because  other  persons  differed  in  opinion  as  to  the  value 

of  the  realty  seized.    Wood  v.  Clark 115 

7.  When  realty  has  been  sold,  it  is  not  for  the  courts  to  say 
whether  the  price  bid  was  two-thirds  of  the  fair  cash 
value,  it  being  the  duty  of  the  appraisers  to  ascertain  the 
value  of  the  property  before  it  is  sold.    Id 116 

8.  The  appraised  value  of  property  made  under  an  order  of 
sale  can  only  be  assailed  for  fraud.    Ballou  v.  Shencood.. ..     20 

9.  The  valuation  of  appraisers  upon  realty  is  conclusive  un- 
less set  aside  for  fraud,  for  their  failure  to  qualify  legally, 

or  for  some  other  equally  potent  reason.    Wood  v.  Clark...  116 

10.  Low  valuation  fixed  by  appraisers  is  not  ground  for  at- 
tacking appraisement.     Lockwood  v.  Cook 302,304 

11.  To  malte   low  valuation   fixed   by  appraisers  a  ground   of 
attack  the  ax^praisement  must  be  assailed  for  fraud.    Id. 
Michigan  Mutual  Life  Ins.  Co.  v.  Richter 463 
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Executions — con  f  inued. 

12.  It  is  too  late,  after  a  sale  of  reol  estat<»  under  a  decree  of 
foreclosure,  to  question  the  correctness  of  the  appraise- 
ment except  for  fraud,     i^ecurity  Inrcntment  Co,  v.  Sizer 669 

1.1.  .\n  order  denying  a  motion  to  vaoate  a  judicial  sale  on  the 
ground  that  the  appraisement  was  too  low  will  not  be  set 
aside  when  based  on  substantially  conflicting'  evidence. 
Xt'tson  V,  Allhuj 60*1 

14.  An  appraisement  of  real  estate  for  the  purposes  of  a  judi- 
cial sale  cannot  be  successfully  assailed  on  the  ground 
that  the  apj)raisers  were  mistaken  in  their  valuation  of 
the  proix»rty .     Id 607 

15.  Objections  to  the  appraisement  of  property  for  the  pur- 
pose of  judicial  sale  must  be  made  in  the  district  court 
prior  to  the  sale.     Scfittish-Antcrivan  Mort'jaye  Co.  v.  Sye 661 

16.  It  is  error  for  a  sheriff  to  cause  real  estate  to  be  reappraised 
before  he  has  twice  advertised  and  offered  it  for  sale,  un- 
less the  first  appraisement  has  been  set  aside.  Brards- 
Icy  r.   Hiyman 257 

17.  An  order  setting  aside  a  sale,  but  retaining  the  appraise- 
ment and  directing  an  alias  order  of  siile,  is  not  void,  and 
is  not  erroneous  where  the  property  has  only  been  once 
offered  for  sale.     Id, 

18.  lUit  one  appraisement  of  real  estate  is  required  to  be  made 
until  the  property  has  been  twice  advertist*d  and  twice  of- 
fered for  sale.     tUcottish-AnierUan  Mortyagv  Co,  r.  Nye 661 

Deputy  Sheriff, 

19.  A  deputy  sheriff  may  perform  any  act  for  his  principal  in 
making  a  fore<*losure  sale.     Id. 

AliMrvprexcntation  of  Sheriff. 

20.  A  creditor  is  not  responsible  for  erroneous  representations 
made  by  an  officer  conducting  a  sale  under  proi^ess  issued 
on  a  judgment  in  his  favor,  unless  he  has  either  author- 
ized such  representations  or  acquiesced  therein.  .  Ham- 
mond r.  Chainberhiin  Banking  Co 44.> 

Sheriff^ 8  Return. 

21.  A  sale  is  not  void  because  the  sheriff  in  his  return  made 
a  mistake  in  stating  when  he  received  the  writ.  Beards- 
ley  p.  Uigman 257 

Purehaaer.    Prior    Liens.    Infunetion, 

22.  If  one  who  has  bought  property  at  a  judicial  sale  under  a 
mistake  of  fact  in  regard  to  the  title,  discovers  his  error 
before  confirmation,  his  ordinary  remedy  is  an  application 
to  the  court  to  be  released  from  his  bid.  Hammond  v. 
Chamberlain  Banking  Co 445 

23.  A  purchaser  at  judicial  sale  cannot,  in  the  absence  of  spe- 
cial circumstances,  maintain  an  original  action  to  enjoin 
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Executions — concluded. 

the  enforcement  of  a  prior  lien  of  which  he  was  igfnorant 
at  the  time  he  a<'qiiii*e<l  his  title.     Id. 

24.*  Evidence  held  to  sustain  findings  for  defendant  in  an  ac- 
tion by  a  purchaser  at  judicial  sale  for  injunction  against 
enforcement  of  prior  lien.     Id. 

Sale  of  Fir  pa  rate  Tracts. 

25.  On  appeal  from  confirmation  of  a  judicial  sale  of  realty  it 
will  be  presumed  that  the  sheriff  did  his  duty  in  selling-  the 
property  as  one  piece  in  absence  of  evidence  that  it  con- 
sisted of  separate  tracts  or  lots.  MichUjan  Mutual  Life  Ins. 
Co.   V.   liichlcr 463 

26.  Sale  of  mortgaged  premises  under  a  decree  of  fm-eclosure 
in    the    inverse    order    of    alienation    approved.      Brad  field 

V.    Setcall 637 

Ohjcetions  to  Confirmation. 

27.  That  a  mortgagee  who  held  the  first  lien  and  foreclosed 
his  mortgage  bought  the  realty  at  judicial  sale  without 
paying  the  full  amount  of  his  bid  in  money  to  the  sheriff 
liehl  not  a  valid  objection  to  confirmation.  Lockwood  v. 
Cook    302,  304 

28.  Objections  to  confirmation  of  a  judicial  sale  may  be  waived. 
Muscatine  Morttjage  d  Trust  Co.  v.  McGuHyhcy 70*J 

29.  Defendants,  by  failing  to  make  payments  according  to  the 
terms  of  a  stipulation,  held  to  have  waived  objections  to 
confirmation  of  a  mortgage-foreclosure  sale.     Id. 

Executors  and  Administrators.    See  Descent  and  Distribution. 

1.  To  constitute  a  valid  administrator's  bond  some  person  or 
officer  must  be  named  therein  as  obligee.     Tidball  r.  Young,  261 

2.  A  writing  purporting  to  be  an  administrator's  bond,  signed 
by  principal  and  sureties,  approved  and  filed  by  the  pro- 
bate court,  in  which  no  person  or  officer  is  named  as  ob- 
ligee is  void.     Id. 

3.  Evidence  held  not  sufficient  to  sustain  a  finding  that  any 
sum  of  money  was  due  appellant  from  his  father  and 
mother's  estate.     Moore  v.  Moore 268 

4.  An  administrator  cannot  maintain  a  suit  under  see.  211, 
ch.  23,  Comp.  Stats.,  to  recover  property  fraudulently 
transferred  by  decedent  unless  there  are  unpaid  debts  and 
insufficient  assets  to  pay  them,  and  ordinarily  the  claims 
must  have  been  allowed  against  the  estate.  Uofmann  v. 
Tucker    457 

6.  In  a  suit  by  an  administrator  to  charge  land  conveyed 
by  decedent  to  his  sons  with  claims  against  the  estate, 
evidence  held  insufficient  to  sustain  a  judgment  for  plain- 
Uff.     Id. 
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Factors  and  Brokers.     See  Mortgages,  29. 

1.  Under  a  emit  met  to  find  a  purchaser  a  real  esfate  a^nt 
may  be  entitled  to  commission,  where  he  has  been  the 
eflieient  cause  of  the  parties  assuraingf  the  relation  of 
vendor  and  vendee.    Hambleion  v.  Fort 2S2 

2.  Evidence  held  suflHcient  to  sustain  a  recovery  by  a  broker 
on  a  quantum  meruit.    Id, 

S.  A  real  estate  ag'ent  who  has  been  instrumental  in  produc- 
ing" a  purchoser  for  land  listed  with  him  for  sale  is  entitled 
to  his  contract  commission  though  the  owner  of  the  prop- 
erty consummate  the  sale  in  ig'norance  of  the  services  ren- 
dered by  the  agent.     Craig  v.  Wcad 7S2 

4.  Agent*9  recovery  in  a  suit  for  commission  held  excessive. 
Id. 

False  Imprisonmenti 

To  recover  the  penalty  prescribed  by  sec.  361,  Crim.  Code,  for 
rearresting  one  discharged  on  habe^is  corpus  it  is  only 
required  that  the  conditions  described  in  the  section  be 
shown  to  exist,  the  amount  of  recovery  bein^  fixed  by 
statute.     Hier  v.  Hutrhiugs 334 

False  Representations.    See  Sales,  7. 

Fees.    See  State  and  State  Officers,  6-8. 

Final  Orders.    See  Intoxicating  Liquors.    Review,  50. 

Findings.    See  Trial,  4. 

Foreclosure.    See  Executions.    Taxation,  5,  8. 

Forfeiture.    See  Insurance,  7-14. 

Forgery.    See  Deeds,  2. 

1.  Under  a  charge  of  uttering  a  forged  instrument  there 
should  be  set  forth  a  copy,  or  the  purport  of  each  material 
portion,  of  the  instrument.    Daviit  v.  titate 465 

2.  Under  a  charge  of  uttering  forged  instruments  evidence 
of  similar  acts  on  the  some  day  may  be  received  to  show 
the  guilty  knowledge  or  intent  of  accused.     Id. 

3.  Record  in  a  forgery  case  held  to  show  that  there  was  a 
material  v-ariance  between  the  instrument  pleaded  and  the 
one  proved,     button  v.  iState 567 

Fraud.    See  Sales,  6.    Trusts,  3. 

1.  In  an  action  for  false  representations  it  is  not  necessary  to 
aver  or  prove  that  the  party  making  them  knew  they  were 
untrue.    Gerner  v.  Mosher 136 

2.  One  who  makes  a  false  representation  under  circum- 
stances which  would  render  him  liable  if  it  were  made  vol- 
untarily is  not  excused  by  the  fact  that  the  law  required 
him  to  make  a  true  statement  of  the  character  counted 
upon.     Id. 
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3.  The  rule  whereby  one  seeking"  to  recover  proj>erty  ob- 
tained from  him  by  fraud  need  not  reimburse  the  guilty 
party  for  moneys  expended  in  pursuit  of  the  fi-audulent 
scheme,  will  not  relieve  the  party  seeking  to  recover  from 
discharging  such  burdens  as  would  rightfully  have  de- 
volved upon  him  if  the  transaction  had  been  carried  out  in 
good   faith.     BounjeoiH  r.   Gapen 364 

4.  Fraud  is  never  presumed  but  must  be  proved.  Ktuipp  v. 
Fisher    651 

Fraudulent  Conveyances.    See  Executors  and  Administrators,  4. 

1.  A  fraudulent  vendee  of  property  may  mortgage  it  to  se- 
cure a  iHtna  fUle  creditor  of  vendor,  consent  of  the  latter 
to  such  disposition  of  the  property  being  implied  in  the 
conveyance  by  which  he  invested  vendee  with  the  title. 
Longfellow  r.  Barnard 612 

2.  A  private  individual  who  owns  an  unincorporated  bank 
may  lawfully  dispose  of  its  assets  to  pay  or  secure  the  just 
claims  of  any  of  his  creditors,  though  the  business  of  the 
bank   is  conducted   by   a  prefjident   and   cashier.     Id. 

3.  An  assignment  of  a  fraudulent  mortgage  to  secure  a  cred- 
itor of  mortgagor  is'  valid  without  any  consideration  mov- 
ing from  assignee  to  assignor,  such  a  transaction  being 
in  substance  a  release  of  the  fraudulent  mortg'age  and  the 
execution  of  a  new  mortgage  by  debtor  to  creditor.     Id. 

4.  Whether  or  not  a  transfer  of  property  is  fraudulent  as  to 
the  creditors  of  the  vendor  is  a  qyestion  of  fact  to  be  de- 
termined from  the  evidence.     Knapp  v.  Fisher 651 

5.  Question  of  fraud  involving  the  validity  of  a  transfer  of 
hardware,  notes,  and  accounts,  held  one  of  fact  for  the 
jury.     Sloan  v.  Thomas  Mfg.  Co 714 

6.  Where  facts  rendering  a  transfer  fraudulent  as  to  creditors 
appear  on  the  face  of  the  instrument,  or  are  undisputed, 
the  question  may  be  one  of  law  for  the  court.     Id. 

7.  In  a  petition  in  the  nature  of  a  creditors'  bill  to  annul  a 
fraudulent  conveyance  the  facts  of  the  asserted  fraud  must 
be  specifically  stated,  general  allegations  not  being  suffi- 
cient.    Kempei-  v.  Renshaic 513 

Turner-Frazer  Mercantile  Co.  t>.  Bcnahaic 515 

8.  Evidence  held  to  sustain  a  finding  that  the  conveyance 
assailed  was  not  fraudulent.    Barnes  v.  Cox 675 

9.  Finding  that  a  transfer  of  hardware,  notes,  and  accounts 
was  not  fraudulent,  held  sustained  by  the  evidence.    Sloan 

V.  Thomas  Mfg.  Co 714 

Quaranty.     See  Limitation  of  Actions,  2. 

Where  the  guarantor  of  a  note  tenders  the  holder  the  amount 
due,  which  the  latter  declines  to  accept,  stating  that  he 

59 
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will  not  hold  the  guarantor  for  the  debt,  but  will  look  to 
the  maker  alone  for  payment,  and  the  g-iiarantor,  in  reli- 
ance on  such  promise,  omits  to  obtain  indemnity,  or  other- 
wise chang'es  his  position  with  reference  to  the  maker  or 
suffers  dama^fes,  he  is  discharged  to  the  extent  he  has 
been  thereby  damag-ed.     McAIHnter  r.  Pittft 424 

Onardian  and  Ward. 

1.  Vaveat  vmpfor  applies  to  a  purchaser  at  a  g-uardian's  sale  of 
realty.     Bachelor  r.  Korb 122 

2.  The  statutory  requirement  that  a  g-uardian  shall  g-ive  bond 
before  selling  his  ward*s  realty  is  mandatory,  and  the 
courts  have  no  discretion  in  regard  to  such  requirement. 
Id. 

Bm-hvlor  r.  Svhlautman 133 

3.  A  guardian's  sale  of  realty  is  void  unletss  the  gu:irdian  first 
executed    to   the   judge   of   the   district    court    a   statutorj' 

bond  which  the  judge  approved.    Bachelor  r.  Korb 122 

Bachelor  r.  Schlauttnan 132 

4.  In  sec.  64,  ch.  23,  Comp.  Stata.,  the  clause,  **in  case  any  bond 
was  required  by  the  court  upon  g-ranting  the  licens*"  has 
reference  to  sales  of  realty  by  foreign  guardians  who  have 
given  bonds  to  the  courts  appointing  them.    Id. 

5.  Before  fixing  the  time  and  place  of  sale  of  the  ward's  realty 
the  guardian  must  take  and  subscribe  the  oath  prescribed 
by  statute,  or  the  sale  will  be  void.     Id, 

6.  The  date  of  the  first  publication  of  the  notice  of  the  g-uard- 
ian's  sale  of  realty  is  the  date  on  which  the  g'uardian  fixes 
on  the  time  and  place  of  sale.     Id. 

Habsas  Corpus.    See  False  Imprisonment. 

Hallowe'en.     See  Assault,  1. 

Harmless  Errcr.     See  Review,  51-56. 

Highways. 

1.  When  a  highway  is  vacated  the  land  reverts  to  the  abut- 
ting proprietor.    Clark  r.  Mossmun 92 

2.  l-nder  sec.  46.  ch.  78,  Comp.  Stats.,  declaring  section  lines  to 
be  public  roads,  a  county  board  may  open  such  roads  for 
travel  and  remove  obstructions  therefrom.  Demary  r.  Carl- 
K(jn   51fi 

Home  for  the  Friendless.    See  State  In'stitutions. 

Homestead.    Sic  Adverse  Possession.    Mortgages,  25.    Quietixq 

Title,  i. 

1.  When   a  homestead  is  selected   from  the  property  of  the 

husband,  it  vests  on  his  death  in  his  widow   for  life  and 

a.icrwards   in   his   heir  or  devisee   in   fee  simple.      FlnJers 

V.  Bodle 5S 
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2.  Homesteod  of  husband  and  wife  can  only  be  conveyed  by 
an   instrument  acknowledged   by   both.    Inttrstate   Harhiifft 

d  Loan  A'ss'n  v.  Htrine 133 

3.  Under  sec.  2,  ch.  36,  Comp.  Stats.,  a  husband  cannot  acquire 
a  homestead  in  the  separate  property  of  the  wife  except 
with  her  consent.    Klamp  r.  Klamp 748 

4.  While  by  ch.  36,  Comp.  Stats.,  the  husband  is  described  as 
the  head  of  the  family,  or  the  person  who  may  take  tJie 
necessary  steps  to  protect  the  homestead  from  forced  sale, 
he  is  not  thereby  given  the  exclusive  dominion  over  the 
homestead  or  the  right  to  the  proceeds  and  profits  derived 
therefrom,  when  the  property  is  the  separate  property  of 
the  wife.    Id, 

Homicide. 

1.  Proof  of  intent  is  necessary  to  sustain  a  conviction  under 

a  charge  of  assault  with  intent  to  murder.     Ward  v.  State..  720 

2.  Under  a  charge  of  assault  with  intent  to  murder,  the  intent 
may  not  be  susceptible  of  proof  by  independent  evidence. 
Id. 

3.  Under  a  charge  of  assault  with  intent  to  murder,  the  intent 
may  not  be  presumed  from  the  assault,  where  it  did  not 
result  in  bodily  injury.    Id, 

4.  Under  a  charge  of  assault  with  intent  to  murder,  the  intent 
may  be  gathered  from  all  the  evidence  and  circumstances 
including  the  assault,  and  is  a  matter  of  fact  for  considera- 
tion of  the  jury.    Id, 

6.  In  a  prosecution  for  murder  in  the  first  degree  it  is  not 
reversible  error  for  the  court  to  properly  advise  the  jury  re- 
specting the  distinction  between  the  diiferent  degrees  of 
murder.     Kastmr  v.  State 767 

6.  Where  ihe  fact  of  killing  is  shown,  and  no  extenuating  or 
mitigating  circumstance  is  proven,  malice  is  presumed,  and 
the  crime  of  murder  in  the  second  degree  is  established. 
Id. 

7.  Where  accused  procured  a  revolver  in  a  saloon,  went  fifty 
feet,  fired  a  shot  and  killed  a  man,  ran  back  to  the  saloon, 
threw  the  revolver  on  the  floor,  and  exclaimed,  *'My  CJod! 
I  have  killed  Tom  Kirkland,  my  best  friend,'*  then*  hurried 
back  to  the  dying  man,  raised  his  head,  and  again  declared 
he  had  shot  his  best  friend,  and  that  he  would  be  hanged, 
it  was  held  that  such  declarations  constituted  parts  of  the 
res  gestWy  and  were  legitimate  independent  evidence  of  the 
homicidal  act,    Sullivan  r.  State 797 

Husband  and  Wife.     See  Contracts,  3.     Divorce.     Homestead, 
3,  4. 
1,  A  married  person  will  not  be  absolved  from  the  bonds  of 
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matrimony  by  believing,  even  upon  information  apparently 
reliable,  that  the  marriag'e  has  been  dissolved  by  death  or 
divorce.    Reynolds  ».  State 49 

2.  Public  policy  forbids  that  the  permanence  of  the  marriage 
relation  should  depend  upon  anything  so  precarious  as  the 
mental  state  of  one  of  the  parties.    Id, 

3.  A  mortgag-e  executed  by  a  married  woman  upon  her  sepa- 
rate property,  other  than  a  homestead,  to  secure  her  hus- 
band^s  debt  constitutes  a  valid  and  enforceable  lien,  though 
not  acknowledged  as  required  by  law.     Fisk  v.  Osgood 486 

4.  A  married  woman  may  own  and  control  both  real  and  per- 
sonal property.    Booknau  v.  Clark 610 

6.  There  is  no  presumption  that  chattels  in  possession  of  hus- 
band and  wife  belong  to  the  husband.    Id, 

Improvements.    See  Ejectment. 

Indemnity.    See  Principal  and  Sitrety,  4. 

Indians.    See  Intoxicating  Liqitorr,  l. 

Indictment  and  Information.    See  Assault^  5.    Forgery,  3. 

1.  An  information  will  sustain  a  conviction  of  a  lower  offense 
involved  in  that  charged.     Mulloy  r.  iitatc 204 

2.  Under  sec.  4S7  of  the  Criminal  Code,  where  the  crime 
charged  embraces  different  degrees,  accused  may  be  con- 
victed of  any  one  of  the  lesser  degrees.    Id. 

3.  Section  487  of  the  Criminal  Code,  authorizing  a  conviction 
for  an  offense  of  a  less  degree  than  that  charged  in  the  in- 
formation extends  to  prosecutions  for  offenses  subse- 
quently created.    Id, 

4.  An  information  for  an  assault  with  intent  to  commit  great 
bodily  injury,  framed  under  sec.  176  of  the  Criminal  Code, 
will  sustain  a  conviction  for  an  assault  and  battery,  >vhere 
proper  averments  disclose  that  such  minor  offense  was  in 
eluded  in  the  commission  of  the  one  charged.     Id, 

5.  An  information  containing  the  caption,  "State  of  Nebraska, 
Greeley  County,  ss.,"  and  charging  that  a  designated  crime 
was  committed  "in  said  county  and  state  aforesaid,**  al- 
leges the  veuue  with  sufficient  certainty.    lUmn  v,  tSiate...,  807 

6.  Where  the  name  of  the  victim  of  a  criminal  assault  is  the 
same  in  two  counts  of  an  information,  the  law  presumes 
that  the  reference  in  both  counts  is  to  the  same  person.    Id, 

7.  Where  it  is  necessary  to  allege  an  intent  to  defraud  it  is 
sufficient  to  allege  that  accused  did  the  act  with  intent  to 
defraud,  without  alleging  an  intent  to  defraud  any  particu- 
lar person  or  body  corporate.     Davis  v.  State 465 

Indorsements.    See  Negotiable  Instruments,  1. 
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Infants. 

An  infant  who  hires  a  team  of  horses  for  a  specified  journey, 
and  injures  them  by  driving  to  another  place,  is  liable  in 
damages  for  the  tort,  though  it  was  connected  with  the 
contract;  and  his  infancy  is  no  protection.  Churchill  v. 
White  23 

Injunction.    See  Kxecutions,  23.    Judgments,  22.    Railroad  Com- 
panies, 2.    Taxation,  5.     Waters,  3. 

1.  A  court  of  equity  has  jurisdiction  to  enjoin  a  threatened 
injury  whenever  its  nature  is  such  that  it  cannot  be  ade- 
quately compensated  in  damages  and  its  continuance  would 
occasion  a  constantly  recurring  grievance.  Lowe  v.  Pros- 
pect Hill  Cemetery  Atus'n 94 

2.  Under  facts  stated  in  opinion,  held  that  plaintiffs  were 
without  an  adequate  remedy  at  law  for  redress  of  appre- 
hended injuries  from  defendants'  use  of  land  for  cemetery 
purposes.     Id. 

3.  A  petition  alleging  the  unconstitutionality  of  a  statute 
under  which  certain  acts  are  threatened  is  insufficient  un- 
less there  are  other  allegations  which  complete  the  state- 
ment of  a  case  for  equitable  relief.  Nebraska  Telephone 
Co.  V.  Cornell 823 

Insanity.    See  Instructions,  20-22. 

Inspector  of  Oils.     See  State  and  State  Officers,  2-8. 

Instructions. 

1.  An  instruction  is  not  prejudicially  erroneous,  though  awk- 
ward in  phraseology,  and  ungrammatical,  provided  its 
meaning  is  clear.    Lanydon  v.  Winterstecn 279 

2.  In  a  felony  case  it  is  reversible  error  for  a  court  to  charge 
the  jury  that  it  may  find  the  defendant  guilty  if  it  enter- 
tain a  reasonable  doubt  of  the  truth  of  each  or  all  of  the 
material  allegations  of  the  indictment.    Atkiimon  v.  State. .  356 

3.  Where  the  conclusion  reached  by  the  jury  is  right  and  is 
the  only  one  permissible  under  the  pleiidings  and  proofs, 
it  is  immaterial  whether  the  instructions  of  the  court  cor- 
rectly  stated    the   law   applicable  to   the   issues.    B'joknau 

V,   Clark 610 

4.  Where  instructions  correctly  state  the  propositions  they 
a.ssume  to  cover  and  fairly  submit  to  the  jury  the  only 
controverted  question  in  the  case,  the  verdict  will  not  be 
disturbed.     Holhert  v.  Chilvers 665 

5.  An  instruction  is  not  erroneous  for  stating  that  a  con- 
viction on  either  count  of  an  information  would  be  war- 
ranted only  by  proof  beyond  a  reasonable  doubt  of  the 
essential  elements  of  the  crime  charged  in  such  count;  and 
that  there  might  be  a  conviction  on  one  count  and  an  ac- 
(^uittal  on  the  other.     Dunn  v.  I^tate 808 
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Affencv* 

6.  In  a  proper  ca«e  failure  to  instruct  the  jury  that  agency 
cannot  be  established  by  mere  declarations  of  an  alleged 
agent  may  be  error,     yorberg  v.  Plummcr 410 

AHftiiming  Facts. 

7.  There  is  not  an  assumption  of  any  fact  in  an  instruction 
plainly  professing  to  be  a  mere  statement  of  the  material 
averments  of  the  information.    KnujhUt  v.  tiUite ti^ 

8.  In  the  trial  of  a  criminal  case  the  court  is  not  ordinarily 
justified  in  assuming  the  existence  of  any  mat<>rial  fact 
put  in  issue  by  the  plea  of  not  guilty.     Id, 

9.  It  is  not  error  to  refuse  a  proffered  instruction  which  as- 
sumes the  existence  of  a  fact  not  proved.  Ottcns  v.  Fred 
Krug  Breicing  Co 331 

Constntciion. 

10.  Upon  review  instructions  should  be  considered  as  an  en- 
tirety.   Chicago,  B.  d  Q.  R.  Co.  v.  Oyircr 2 

11.  Instructions  must  be  considered  together.  Philamalre  v. 
titate  321 

12.  Two  paragraphs  of  a  charge  to  the  jury,  one  immediately 
following  the  other,  will  be  considered  together,  and 
treated  as  one,  when  they  relate  to  a  particular  phase  of 
the  case,  and  each  is  plainly  complemental  of  the  other. 
Dutttt  V.  State - SOS 

Contradictions. 

13.  An  erroneous  instruction  is  not  cured  by  merely  giving 
another  instruction  stating  the  law  correctly  on  the  sub- 
ject.   Chicago,  B.  d  Q.  R.  Co.  v.  Oyster 2 

14.  An  erroneous  instruction  is  not  cured  by  merely  giving  an- 
other instruction  on  the  same  subject  stating  the  rule  cor- 
rectly.    Williams  r.  McConaughey 6^6 

Exceptions  and  Objections. 

15.  There  must  be  an  exception  to  an  instruction  when  given, 

to  obtain  a  review.     Omaha  Bracing  Ass'n  v.  BuUnheimer 3S7 

16.  An  instruction  will  not  be  reviewed  where  no  exception 
was  taken  thereto  at  the  time  the  charge  was  read  to  the 
jury.     Walker  v.  Allen 537 

17.  Failure  to  file  instructions  before  they  are  read  to  the  jury 
is  not  reversible  error,  where  a  specific  exception  was  not 
taken  on   that  ground  before   they  were  read.     Fire  Ass^n 

of  Fhiladclphia  r.  Ruby 730 

18.  The  failure  of  the  trial  court  to  number  consecutively  the 
instructions  is  not  reversible  error  if  no  exception  was  spe- 
cifically taken  on  that  pmnt  at  the  time  they  were  given. 
fiastner  v.  *State , .  767 
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19.  Objections  not  raised  by  motion  for  a  new  trial  cannot  be 
successfully  urged  on  review.     Sulliran  v.  State 796 

Insanity.    Burden  of  Proof. 

20.  It  is  prejudicially  erroneous  to  inform  the  jury  in  a  crim- 
inal ease,  where  the  defense  is  insanity,  that  want  of  ca^ 
pacity  on  the  part  of  the  prisoner  to  understand  tlie  nature 
of  the  act  in  question,  at  the  time  of  its  commission,  is 
necessary  to  render  him  irresponsible.    Knights  v.  State 225 

21.  The  court  in  its  charge  may  properly  say  that  when  the 
presumption  of  sanity  encounters  op|>osing  proof  the  bur- 
den is  upon  the  state  to  satisfy  the  jury,  by  evidence  be- 
yond a  reasonable  doubt,  that  the  accused  was  sane  at  the 
time  he  committed  the  alleged  criminal  act.    Id. 

22.  In  a  criminal  prosecution  it  is  reversible  error  to  instruct' 
the  jury  upon  the  question  of  insanity  that  the  burden  of 
proof  shifts  from  the  prisoner  to  the  state  during  the  prog- 
ress of  the  trial.    Id. 

Issues. 

23.  Instructions  should  be  confined  to  the  issues  in  the  case. 
Williams  v.  McConaiighey 656 

24.  It  is  error  to  give  an  instruction  which  withdraws  from  the 
consideration  of  the  jury  a  material  issue  of  fact  in  the 
cause.     Shull  v.  Barton 742 

yefjUgcnce. 

25.  Instruction  on  contributory  negligence  held  not  prejudi- 
cially erroneous  when  considered  in  connection  with  the 
entire  charge.     Omaha  Braving  Ass'n  v.  Bullnheimer 392 

Repetitions. 

26.  It  is  not  error  to  refuse  an  instruction  the  substance  of 
which  has  been  already  given.    Langdon  v.  Wintcrsteen 279 

27.  After  a  jury  has  been  informed  that  there  can  be  no  con- 
viction without  proof  beyond  a  reasonable  doubt,  and  that 
their  conclusion  should  be  based  on  the  evidence,  failure  to 
reiterate  such  statments  in  other  instructions  is  not 
error.    Dunn  v.  State 808 

Requests. 

28.  A  party  cannot  predicate  error  upon  the  giving  of  a  vague 
instruction,  imlei^s  he  has  requested  a  proper  one.     Chivagn, 

B.  d  Q.  R.  Co.  V.  Oyster 2 

29.  A  party  cannot  predicate  error  upon  an  instruction  in  har- 
mony with  one  given  at  his  own  request.  Shirerick  r.  Gun- 
ning    29 

30.  One  cannot  complain  of  an  instruction  stating  the  rule  con- 
tained   in    an    instruction    requested    by    himself.     Kastiirr 

V*  State 767 
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31.  A  litigant  should  not  be  heard  to  complain  that  the  trial 
court  did  not  present  particular  features  of  a  case  to  the 
jury,  where  he  has  not  requested  an  appropriate  instruc- 
tion.   Philamalee  v.  f^tate 3J1 

32.  One  requesting  an  instruction  on  a  specific  point  cannot 
com;>lain  that  the  court,  on  its  own  motion,  gave  an  in- 
struction on  the  same  subject.    Smith  v.  State 531 

Ttwory, 

33.  It  is  not  error  to  refuse  an  instruction  which,  in  its  theory, 
has  no  support  in  the  proof  adduced.    Shivcrick  v.  Otfimin^,    29 

Insurance.    See  Pledges,  2. 

Accident  Insurance,    Overexertion.    Lifting. 

1.  It  cannot  be  said  as  a  matter  of  law  that  the  slight  eleva- 
tion of  a  300-pound  weight  by  a  strong  man  accustomed  to 
lifting  is  "voluntary  overexertion,"  within  the  meaning  of 
in  accident  policy  exempting  assurer  from  liability  for  in- 
juries resulting  from  such  a  cause.    Rwttin  v.  Standard  Life 

d  Accident  Ins.  Co 792 

2.  The  term  "voluntary  overexertion"  in  a  policy  of  accident 
insurance  means  conscious  or  intentional  overexertion,  or 
a  reckless  disregard  of  consequences  likely  to  ensue  from 
great  physical  effort.    Id, 

3.  A  condition  in  a  contract  of  casualty  insurance  forbidding 
unnecessary  lifting  is  not  broken  by  an  act  of  lifting  which 
was  apparently  reasonable  and  performed  in  the  line  ot 
duty.    Id. 

4.  In  a  suit  on  an  accident  policy  evidence  introduced  by  plain- 
tiff held  to  require  submission  of  case  to  the  jury.     Id, 

Assignment  of  Policy. 

5.  Kvidenoe  held  insufficient  to  show  an  assignment  of  a  policy 
of  life  insurance  or  of  rights  conferred  by  its  provisions. 
Norfolk  yat.  Bank  v.  Fhjnn 253 

Change  of  Title. 

6.  Where  insured  and  wife  conveyed  insured  realty  to  their 
son,  and  the  latter  conveyed  it  to  his  mother  to  be  held  in 
trust  for  her  husband,  the  insurance  was  terminated  under 
a  provision  of  the  policy  forbidding  a  ch-ange  of  title. 
Fanmrs  d  Merchants  Ins.  Co.  v.  Jensen 522 

Forfeiture.     Wairer.    Premium. 

7.  When  an  insurer  has  taken  advantage  of  a  forfeiture  and 
has  elected  to  treat  the  policy  as  void,  the  contract  is  at 
an  end  and  cannot  be  revived,  except  by  mutual  consent  of 
the  contracting  parties.     Hmne  Fire  Ins.  Co.  v.  Knhlman 4S8 

8.  An  inference  of  waiver  may  be  drawn  from  any  declaration 
or  conduct  of  the  insurer  which  fairly  indicates  that  it  has, 
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with  full  knowledge  of  the  facts,  frcoly  chosen  to  treat  the 
policy,  and  deal  with  it,  as  a  valid  and  subsisting  contract. 
Id, 

0.  Where  insurer  declines  to  take  a<lvantage  of  a  forfeiture 
after  obtaining  knowledge  of  a  breach  of  the  policy,  the 
contract  remains  in  force.     Id. 

10.  A  policy  providing  that  it  shall  be  null  if  the  house  become 
vacant  is  not  void  upon  violation  of  the  condition,  unless 
insurer  chooses  to  take  advantage  of  the  forfeiture.     Id, 

11.  An  agent  of  a  corporation,  acting  within  the  scope  of  his 
authority,  may,  by  his  declaration  or  conduct,  waive  his 
principal's  right  to  take  advantage  of  a  forfeiture.     Id. 

12.  A  waiver,  to  be  eflPective  in  defeating  a  forfeiture,  need  not 
rest  on  either  a  new  agreement  or  an  estoppel;  and  when 
once  made  it  is  irrevocable.    Id. 

13.  When  an  insurer  has  elected  to  treat  a  policy  of  in.surance 
as  void  for  breach  of  condition  providing  for  a  forfeiture, 
the  assured  has  no  claim  upon  the  company  for  any  un- 
earned premium.    Id 489 

14.  Forfeitures  are  not  favored,  and  to  be  available  as  a  de- 
fense to  an  action  must  be  pleaded  and  strictly  proved. 
Fanners  rf  Mptchants  Ins.  Co.  v.  ycicinan 504 

Incnmbranirs,    Litujation. 

15.  A  condition  in  a  policy  of  fire  insurance  against  an  increase 
of  incumbrances  is  not  broken  by  a  mere  change  in  the 
form  of  an  existing  incumbrance.     Id. 

16.  An  action  to  foreclose  a  mortgage  on  insured  property 
held  not  a  violation  of  a  provision  of  the  contract  forbidding 
litigation  involving  such  property  without  consent  of  in- 
surer indorsed  on  the  policy.     Id. 

Interest.     See  Mortgages,  22.    Taxation,  12.    Usury. 

1.  W^here  parties  have  agreed  u])on  a  rate  of  interest  less  than 
seven  per  cent  for  forbearance  of  a  debt,  a  judgment  predi- 
cated upon  the  contract  will  bear  interest  at  seven  per 
cent.     CounecMciU  Mutual  Life  Ins.  Co.  v.  Westcrhuff 379 

2.  Where  parties  have  contracted  for  a  rate  of  interest  greater 
than  seven  per  cent,  a  judgment  which  has  for  its  basis 
said  contract  will  bear  the  rate  fixed  by  the  contract.    Id. 

Interlocutory  Order.    See  Bnx  of  Exceptions,  1,  2.    Keview,  45. 

Interstate  Commerce.     See  C^orporations,  5. 

Intoxicating  Liquors. 

1.  In  a  prosecution  for  selling  intoxicating  liquor  to  an  Indian 
evidence  held  to  sustain  a  conviction,  instructions  to  be 
founded  on  the  evidence,  and  certain  evidence  to  be  ma- 
terial and  its  admission  not  error,     Tate  r.  iitate 296 


874  INDEX. 

Intoxicating  Jjiqnon—ron eluded. 

2.  Where  a  lieeiiKO  was  issued,  an  appeal  taken,  license  sus- 
pended, appeal  determined  in  favor  of  applicant,  and  the 
license  reissued,  the  licensee  was  entitled  to  repayment  of 
the  proportion  of  the  license  fee  for  the  tim?  the  license 
was  suspende<l.     City  of  Aubiii-n  r.  Mayer 161 

3.  Under  sec.  4,  ch.  50,  Conip.  St^its.,  an  unsuccessful  remon- 
strator  may  appeal  from  an  order  granting"  a  license  to  sell 
intoxicating  liquors,  but  cannot  ap|>eal  from  an  order  over- 
ruling his  protest  against  the  issuance  of  a  license.     Motjrcn 

v.  State GOS 

4.  The  provision  of  the  statute  requiring  every  license  hoard 
to  reduce  to  writing  all  the  testimony  taken  on  the  hearing 
of  any  remonstrance  and  file  the  same  in  the  proper  oilice 
is  for  the  benefit  of  those  entitled  to  have  such  testimony 
reviewed  in  the  district  court.    Id. 

IrrigatioxL    See  Waters. 

Judgments.  See  Corporations,  2.  Intereht.  Mortgages,  9-13. 
Municipal  Corporations,  10,  11.  Principal  and  Siretv, 
2.  Kes  Judicata.  Schools  and  Scuool  Dlstrict^j,  7. 
Sheriffs  and  Constables,  3. 

AHH'ujnmentH,    Payment. 

1.  One  cannot,  except  under  special  circumstances,  become  the 
assignee  of  a  judgment  against  himself.  Henry  tfe  Contn- 
icorth  Co.  V.  Hatter. G>^ 

2.  Where  payment  has  been  made  by  one  who  is  primarily  lia- 
ble, it  operates  as  an  absolute  satisfaction,  though  an  as; 
signment  be  made  to  a  third  person  with  the  intention  of 
keeping  the  judgment  alive.     Id. 

3.  A  judgment  which  has  been  paid  and  extinguished  by  the 
owner  of  land  upon  which  it  was  a  lien  cannot  be  after- 
wards revived  for  the  purpose  of  cutting  out  other  liens. 

Id 686 

Default. 

4.  The  default  of  a  defendant  admits  the  truth  of  each  aver- 
ment of  the  petition  aside  from  those  of  the  amount  of 
value  or  damages.     (Jrant  v.  Clarke 72 

5.  Defendant  against  whom  judgnu  •  t  has  been  renderetl  by 
default  may,  during  term,  and  after  three  days  from  dat« 
of  judgment,  as  a  matter  of  judicial  grace,  ask  for  a  iie%v 
trial,  and  the  request  may  be  granted  regardless  of  the 
form  in  which  it  is  made.    Bradley  v.  iSlater 554 

Dormant  Judgment. 

6.  A  judgment  becomes  dormant  on  which  no  execution  has. 
been  issued  and  levied  before  the  expiration  of  five  years 
next  after  its  rendition,    Dillon  t%  Chieayo^  ^.  rf  N.  R,  Co...  47? 
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Judgment  on  Pleadings. 

7.  Where  defendant  pleaded  part  payment,  and  plaintiff  ad- 
mitted the  payment  and  demanded  and  recovered  judgment 
on  the  pleadings,  it  was  held  that  the  record  supported  the 
judgment.     Omaha  Loan  d  Trust  Co.  v.  Kiiton 114 

Lien. 

8.  A  judgTiient  lien  binds  only  the  debtor's  actual  interest  in 
land.     Chieago,  B.  dc  Q.  R.  Go.  v.  First  Nat.  Bank  of  Omaha 548 

Modification. 

9.  Jurisdiction  of  a  district  court  to  modify  its  judgment  after 
the  term  is  limited  to  the  grounds  enumerated  in  sec.  602 

of  the  Code.    Dillon  v.  Chicago,  K.  d  N.  R.  Co 472 

10.  A  district  court  has  no  power  to  vacate  or  modify  its  judg- 
ment after  the  term,  on  the  ground  that  error  of  law  had 
been  committed  by  it  in  rendering  such  judgment.     Id 473 

11.  A  court  of  general  jurisdiction  possesses  inherent  power  to 
vacate  or  modify  its  own  judgments  at  any  time  during  the 
term  at  which  they  are  pronounced.    Bradley  v.  Hlater 554 

12.  The  inherent  power  of  a  court  over  its  own  judgments  is 
not  abridged  by  sec.  314  of  the  Code  relating  to  new  trials. 
Id. 

13.  A  decree  of  foreclosure,  after  final  adjournment  of  the 
term,  cannot  be  changed  in  any  essential  particular  without 
due  notice  to  parties  interested  and  an  opportunity  to  be 
heard.    Anderson  v.  McCloud-Love  Live  Htoek  Commission  Co..  670  • 

14.  After  adjournment  of  the  term  the  court  retains  jurisdic- 
tion for  the  purpose  of  enforcing  the  decree,  not  for  the 
purpose  of  destroying  it.    Id. 

Parties. 

15.  Persons  not  parties  to  the  action  held-  not  entitled  to  the 
enjoyment  of  personal  privileges  aecordeti  by  the  decree  to 
those  who  were  impleaded.    SUtttery  v.  Harley 575 

Presumption  of  Payment.     Revivor. 

16.  Lapse  of  fourteen  years  after  entry  of  judgment  and  before 
proceeding  to  revive  it,  without  issuance  of  execution, 
raises  presumption  of  payment,  but  the  presumption  may 

be  overcome  by  proof  of  non-payment.    Wittstruck  v.  Temple,    16 

17.  The  presumption  of  payment  arising  by  the  lapse  of  time 
cannot  be  invoked  by  the  judgment  debtor  when  he  has  not 
tendered  the  issue  of  payment  in  the  proceeding  to  revive. 
Id. 

18.  In  a  proceeding  to  revive  a  dormant  judgment  the  defend- 
ant may  interpose  as  a  defense  that  such  judgment  is  void 
on  the  ground  that  the  court  entering  it  had  no  jurisdiction 
9ver   his   person.    Id. 
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Supersedeas,    Set-Off, 

19.  A  judgment  ivhich  has  been  superseded  and  is  pending  for 
review  cannot  be  pleaded  as  a  set-off  in  another  action  be- 
tween the  same  parties.    Spencer  v»  Johnston 44 

Void  Judgments.    Injunction. 

80.  A  judgment  which  the  court  had  no  authority  to  render  in 
any  case,  under  any  circumstances,  is  void  for  want  of  juris- 
diction.   Finders  v.  Bodle 58 

21.  A  decree  of  the  county  court  assuming  to  vest  in  a  widow 
the  absolute  title  to  a  homestead  selected  from  the  lands  of 
her  deceased  husband  is  void.    Id. 

Z2.  A  court  of  equity  will  not  grant  relief  against  an  irregular 
or  void  judgment  unless  it  appears  that  there  is  a  defense 
to  the  action  in  which  the  judgment  was  rendered.  Mo- 
Bride  v.  Wakeflftd 442 

23.  Where  summons  was  served  on  defendant  within  the  time 
limited  by  statute,  a  judgment  against  him  is  not  void  be- 
cause the  sheriff  failed  to  make  his  return  during  the  life 
of  the  writ.    Graves  v.  Macfarland 803 

.Judicial  Notice.    See  Evidence,  9. 

Judicial  Sales.    See  Execi  tions,  23.    Guardian  and  Ward. 

Jurisdiction.    See  Judgments,  18.    Uemoval  of  Causes.    Review, 
57-59. 

Jury.    See  Review,  29. 

1.  Misconduct  of  jurors  in  visiting  and  examining  the  locality 
of  an  accident,  without  permission  of  the  court  or  knowl- 
edge of  the  parties,  is  not  ground  for  setting  aside  the  ver- 
dict, where  it  is  disclosed  thait  such  view  did  not  influence 
the  finding.    Chicago,  B.  d  Q.  R.  Co.  c.  Ogster 2 

2.  An  opinion  formed  from  newspaper  reports  and  general 
rumors  may  not  disqualify  a  juror  who  states  that  he  can 
render  a  fair  and  impartial  verdict  upon  the  evidence. 
Ward  r.  State 719 

3.  In  ruling  on  a  challenge  for  cause  the  court  may  consider, 
inter  alia,  the  api)earance  and  actions  of  the  juror  during 
the   examina>tion.    Id. 

4.  \  ruling  on  a  challenge  for  cause  will  not  be  disturbed  on 
review  unless  clearly  wrong.    Id 720 

Laches.     See  Eminent  Domain,  4. 

Landlord  and  Tenant.    See  Payment,  3. 

Larceny. 

1.  A  general  venlict  of  guilty  of  larceny  from  the  person  is 
fatally  defective  where  the  value  of  the  property  is  not 
stated.     Holmes  v.  State , 297 
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2.  While  an  instruction  defining-  larceny  is  erroneous  which 
omits  to  chnrg-e  that  the  taking  must  be  with  a  felonious 
intent,  the  instruction  need  not  use  the  word  "felonious," 
if  words  of  equivalent  import  or  meaning  are  employed. 
Philanmlee  r.  State 320 

Letters.     See  Evidence,  7. 

Liens.      See    Attachment.      Chattel    Mortgages.      Judgments. 
MoRTGA(]ES.    Taxation. 

Limitation   of   Actions.    See   Eminent    Domain,   4.     Mechanics' 
Liens,  3. 

1.  The  statute  of  limitations  begins  to  run  against  a  contract 
of  guaranty  the  moment  an  action  accrues  thereon.  Cum- 
miuH  r.   Tihhctts 31 8 

2.  An  action  on  contract  set  out  in  the  opinion,  guarantying 
the  payment  of  a  note,  held  barred  in  five  years  from  the 
maturity  of  such  note.     Id, 

3.  An  action  to  recover  on  an  implied  assumpsit  is  barred  at 
the  expiration  of  four  years  after  the  cause  of  action  arose. 
Markey  r.  School  District 480 

4.  Action  to  recover  a  sum  of  money  alleged  to  be  due  upon 
an  open  account  held  not  barred  by  the  st:iitute  of  limita- 
tions.   Sibley  v.  Rice 785 

Mandamus. 

1.  A  litigant's  right  to  the  allowance  of  a  bill  of  exceptions 
embracing  the  evidence  on  application  for  an  interlocutory 
order  may  be  enforced  by  mandamus.     State  v.  DickhiHon,.     50 

2.  A  judge  may  be  ordered  to  fix  the  amount  of  a  supersedeas 
allowed  by  statute.    State  r.  Faiccctt 371 

3.  A  judge  will  not  be  mandamused  to  allow  a  supersedeas 
resting  in  his  discretion.    Id, 

4.  It  is  reversible  error  to  grant  a  peremptory  writ  upon  the 
pleadings  alone,  where  a  material  averment  of  the  appli- 
cation has  been  denied  by  the  answer.     Wowttcard  v.  State,.  598 

6.  Approval  of  an  official  bond  will  not  be  enforced  by  man- 
damus where  the  application  fails  to  show  that  the  bond 
was  executed  by  sufficient  competent  sureties.     /(/. 

6.  Where  it  does  not  appear  that  a  saloon  license  was  granted 
over  remonstra tor's  protest,  he  cannot  by  mandamus  com- 
pel the  license  board  to  reduce  to  writing  and  iile  in  their 
office  the  testimony  taken  on  the  hearing  of  the  remon- 
strance.   Moores  v.  State 608 

Xarriage.    See  Husband  and  Wife. 

Master  and  Servant. 

Appliances.    Machinery.    Roadbed, 
1,  A  railroad  company  is  only  required  to  exercise  reasonable 
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and  orrlinary  care  and  diligence  in  furnishing  its  employ^ 
A  reasonably  safe  road-bed,  machinery,  and  appliances. 
Chivaoo,  B,  d  Q.  R,  Co,  r.  OifHter 2 

2.  The  law  does  not  Impose  upon  a  railroad  company  the  ab- 
solute duty  of  providing  a  reasonably  safe  roadway,  but 
makes  the  company  liable  for  negligence  in  that  regard. 
Id. 

In'furp  to  Servant.    Evidence.    'Segligenoe. 

8.  Testimony  describing  positions  of  decedent  and  an  engine, 
shortly  after  the  accident,  heJd  admissible  as  rc^  gcntir.    Jd. 

4.  In  an  action  against  a  master  for  personal  injuries  testi- 
mony in  relation  to  transactions  between  plaintilT  and  de- 
fendant after  the  injury,  and  the  opinion  of  a  third  |)erson 
as  to  defendant's  mistreatment,  held  incompetent.  Omaha 
Brciring  Ann'n  \\  BHUnheimer 387 

6.  That  a  section-crew  remained  on  a  railway  track  to  re- 
move their  hand-car  and  thus  prevent  a  collision  with  an 
approaching  train  will  not  alone  establish  contributory 
negligence  on  part  of  the  crew.  Dailvy  r.  Burlington  d  M. 
R,  R.  Co 396 

Rules  of  Master , 

6.  A  railroad  company's  ruUs  of  which  an  employ^  had  no  no- 
tice held  not  binding  on  him.  Chicago,  B.  d  Q.  R.  Co.  v. 
Oyster 2 

Fvlloir-Serrants, 

7.  Where  a  master  insists  that  a  servant  wa«  injured  through 
negligence  of  a  fellow-servant  the  burden  is  on  the  master 
to  prove  it.     Id. 

8.  In  a  suit  for  damages  for  death  by  wrongful  act  it  is  doubt- 
ful whether  a  master's  claim  that  the  accident  was  occa- 
sioned by  the  negligence  of  a  fellow-servant  of  decedent  is 
available  without  being  pleaded.     Id. 

9.  Kvidence  held  not  to  show  that  an  employ^  causing  an  ac- 
cident was  a  fellow-servant  with  plaintiff's  intestate.    Id. 

Risks  of  Employment. 
10,  An  employ^  assumes  the  opdinai*y  risks  of  his  employment. 
Dailcy  r.  Burlington  d  M.  R.  R.  Co 396 

Mechanics'  Liens. 

1.  A  finding  of  the  trial  court  upon  conflicting  evidence  as  to 
the  amount  due  upon  a  mechanic's  lien  will  not  be  dis- 
turbed unless  clearly  wrong.  Eei^ry  d  Coatnworth  Co.  r. 
Halter 6S6 

2.  An  architect  is  entitled  to  a  mechanic's  lien  upon  a  building 
which  has  been  constructed  in  accordance  with  plans  pre- 
pared by  him  under  contract  with  th<»  owner.     Id. 

3.  Where   labor  or  material   has  been   furnished   by  a  party 
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under  distinct  contracts,  the  claim  for  a  mechanic's  lien 
under  each  contract  must  be  filed  within  the  time  limited 
by  the  statute  for  that  purpose.    Id. 

Merger. 

Vvliether  a  merger  results  from  the  possession  by  the  same 
person  at  the  same  time  of  two  estates  of  different  rank 
in  the  same  property  depends  generally  on  the  intention  of 
the  owner.    LongfeUmo  v.  Barnard 612 

Mistake.     See  Kxecutions,  21. 

Mob.    See    Assault,   1. 

Mortgage  Foreclosure.    See  Exectttions. 

Mortgages.     See  Frattdulent  Conveyances,  1,  3.    Husband  and 
Wife,  3.    Insurance,  16.    Merger.    Pledges,  l.    Usury,  5. 

Consideration. 

1.  A  pre-existing  debt  already  due  is  a  sufficient  consideration 
for  the  execution  of  a  mortgage  securing  the  same.  Long- 
fellow V.  Barnard 612 

Conveyance  of  Land.    Assuming  Debt.    Deeds. 

2.  Where  a  deed  recites  that  grantee  assumes  a  mortgage 
against  the  premises,  he  is  personally  liable  to  mortgagee 
for  the  amount  of  the  mortgage  debt.    Martin  v.  Humjthrey,  414 

3.  Mortgagee  contracting  with  mortgagor  to  take  care  of 
other  liens  on  the  property  may  purchase  and  take  an  as- 
signment of  a  lien  thereon  and  on  other  property,  and  may 
afterward  assert  such  lien  against  the  other  property, 
thougli  mortgagor  was  legally  bound  to  discharge  the  lien 
against  it.     MvHride  v.  Wakefield 442 

4.  A  deed,  for  which  no  \iiluable  consideration  has  been  given, 
is  not  entitled  to  t:ike  precedence  of  a  prior  unrecorded 
mortgage  of  which  the  grantee  in  such  deed  had  no  actual 
notice.     Fisk  v.  Osgood 486 

5.  Evidence  held  suflflcif  nt  to  sustain  a  finding  that  the  parties 
to  a  deed  absolute  in  form  intended  it  as  a  i..  ^rtgage. 
Wilde  t?.  Homan ^ 634 

Default.    Bight  to  Declare  Debt  Due. 

6.  When  authorized  by  the  terms  of  the  mortgage,  mortgagee, 
after  default  in  payment  of  interest,  may  declare  the  entire 
debt  due  and  foreclose  without  previous  notice  to  mort- 
gagor of  the  election  to  do  so.  Conuectieiit  Mutual  Life  Ins. 
Co.  V.  Westerhoff 379 

7.  Mortgagor's  failure  to  pay  taxes  lie^d  such  a  breach  of 
the  mortgage  as  to  authorize  foreclosure,  though  the 
debt,  by  the  terms  of  the  mortgage,  had  not  matured 
and  mortgagee  had  himself  paid  the  taxes.     IJavt  nff  r.  Hall,  417 

U.  Where    a    mortgage    note    provided    that    the    entire    debt 
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should  become  due,  at  the  option  of  the  holder,  in  case  a 
nefifotiable  interest  note  should  remain  unpaid  for  ten  days 
efter  its  maturity  on  May  1,  such  option  was  held  prema- 
turely exercised  May  13.     Id. 

deficiency  Judgments. 
9.  Failure  to  determine  by  decree  of  foreclosure  an  issue  ten- 
dered as  to  defendant's  liability  for  a  deficiency  judgment 
does  not  render  the  decree  interlocutory  or  erroneous,  or 
invalidate  the  sale.    Brown  v.  Johnson 222 

10.  Defendant's  liability  for  a  deficiency  judgfinent  may  be 
litlj»iited  after  the  coming-  in  of  the  report  of  sale.     Id. 

11.  A  deficiency  judgment  against  a  purchaser  of  mortgaged 
premises  is  not  void  because  the  personal  liability  of  such 
purchaser  is  not  shown  by  the  petition,  but  it  is  sufficient 
if  the  fact  is  disclosed  by  the  answer  of  the  mortgagor  who, 
claiming  to  stand  in  the  attitude  of  a  surety,  demands  ex- 
oneration.   Gravcft  v.  Macfarland 802 

12.  Prior  to  1897  the  court,  in  a  foreclosure  suit,  was  author- 
ized to  render  a  deficiency  judgment  against  a  purchaser 
who  had  assumed  and  agreed  to  psiy  the  mortgage.    Id. 

13.  Jurisdiction  to  render  a  deficiency  judgment  under  sec. 
847  of  the  Code  did  not  depend  on  notice  other  than  that 
of  the  original  summons.    Id. 

ForeeloHure.    Pleading.    Evidence. 

14.  The  owner  of  a  mortgage  debt  may  foreclose  the  mort- 
gage for  the  unpaid  interest  coupons,  subject  to  the  unma- 
tured principal  of  the  debt.  Omaha  lAHtn  d  Trtmt  Co.  r.  Kit- 
ton  113 

15.  In  for€K»losure  for  failure  to  pay  an  interest  coupon,  an 
averment  in  the  petition  that  plaintiff  had  assigned  the 
unmatured  principal  note  is  immaterial,  and  need  not  be 
proved.     Id 114 

16.  Note  and  mortgage  when  iniiotluced  in  evidence  are  not 
sufiicient  to  sustain  an  alK'gation  that  no  action  at  law 
hoa  been  instituted.     Kirby  v.  Shrader 316 

17.  Where  the  answer  in  a  foreclosure  suit  is  a  general  denial, 
plaintiff  is  not  entitled  to  relief  without  proof  that  no  ac- 
tion at  law  has  been  brought  for  recovery  of  the  debt.  Id. 
Miller  V.  yicodemus 352 

18.  In  foreclosure  default  in  payments  held  admitted  by  the 
answer.    Connecticut  Mutual  Life  Ins.  Co.  p.  Westerhoff 379 

19.  In  foreclosure  an  essentinl  averment  of  the  petition  is  that 
no  proceedings  at  law  have  been  instituted  for  collection  of 
the  debt.    Miller  v.  ^Sicodennis 353 

20.  In  mortgage  foreclosure  postponement  of  further  lltiga- 
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tion  of  an  asserted  lien  held  not  improper  or  erroneous. 
Bradfield  v.  Sewall 637 

Interest. 

21.  An  interest  coupon  providing  for  higher  interest  from 
maturity  than  is  exacted  on  the  principal  may  be  enforced. 
Connecticut  Mutual  Life  Ins.  Co.  v.  Weatcrhoft 379 

22.  In  a  note  and  mortgage  a  provision  that  the  debt  shall  bear 
a  higher  rate  of  interest  in  case  of  default  in  payment  of 
a  coupon  is  in  the  nature  of  a  penalty  and  v^ill  not  be  en- 
forced.   Id, 

Mechani&s  Lien.    Priority. 

23.  The  lien  of  an  ordinary  mortgage  is  not  subordinate  to 
mechanics'  liens,  merely  because  the  money  which  it  was 
given  to  secure  was  loaned  for  the  purpose  of  improving 
the  mortgaged  premises,  and  under  an  express  contract 
that  it  shall  be  so  used.    Henry  d  Coatsworth  Co.  v.  Halter. .  686 

Payment. 

24.  Evidence  of  payment.    Miller  v,  Stevenson 305 

Receivers. 

25.  The  remedy  of  appointing  a  receiver  to  take  charge  of 
mortgaged  realty  in  a  foreclosure  suit  is  not  applicable 
where  the  property  is  the  homestead  of  mortgagor.     Chad- 

ron  Loan  d  Building  Ass'n  v.  Smith 469 

Laune  v.  Hauser 663 

26.  A  receiver  will  not  be  appointed  oh  foreclosure  when  the 
debtor  is  insolvent,  merely  because  the  property  at  some 
future  time  may  become  insufficient  to  pay  the  mortgage 
debt.    Laune  v.  Hauser 663 

Redemption.    Accounting. 

27.  On  a  bill  to  redeem  from  a  mortgage  on  vacant  land  which 
has  no  rental  value,  the  mortgagor  cannot,  in  the  account- 
ing, receive  credit  for  either  use  and  occupation,  or  for  in- 
terest in  lieu  thereof.    Bourgeois  v.  Oapen 364 

28.  On  a  bill  to  redeem  from  a  mortgage,  mortgagor  will  not 
be  credited  on  the  accounting  for  a  depreciation  in  value  of 
the  mortgaged  property  during  a  period  when  the  mort- 
gagee was  resisting  redemption  and  claiming  absolute  own- 
ership.   Id. 

29.  In  a  suit  to  redeem  land  conveyed  by  deed  intended  as  a 
mortgage  to  secure  grantee's  advances  and  expenses  in 
protecting  the  property  while  it  remained  in  his  control  for 
sale  or  exchange,  it  was  held  that  plaintiff  was  chargeable 
with  sums  paid  by  defendant  in  satisfying  liens,  in  making 
repairs,  and  in  efforts  to  sell  and  rent,  and  with  commis- 
sions for  exchange  of  property  and  with  taxes  paid  an 
property  received  in  exchange.    Id. 

60 
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:iO.  A  junior  incuinbrancer  is  entitled  to  reiTeem  a  senior  in- 
cunibranee  and  to  an  aH.sig'nment  of  the  security  redeemed. 
Afiilvrson  t\  MvC loud-Love  Live  iitovk  Commission  Co 67C 

Jielvase. 

31.  A  release  of  a  mortjofapre  wliieh  recites  that  the  entire  debt 
has  been  paid,  but  releases  only  a  portion  of  the  inort- 
g-aii^ed  property,  i«  not  conclusive  evidence  of  the  fact  re- 
cited,   id, 

32.  Jlelease  by  a  senior  niortjyapee  of  a  portion  of  the  mort- 
g-aged  pro|)erty  will,  if  made  with  notice  of  a  junior  in  jrt- 
gixfre,  oi>erate  in  favor  of  the  junior  niortj'ag'ee  as  a  satisfac- 
tion of  the  senior  mortgage  to  the  extent  of  the  value  ol 
the  property  released.     Id.  „     _.   _  • ._ 

Hotions.  ~ 

A  motion  which  cannot  be  sustained  substantially  as  made 
may  be  overruled.     Firitt  \at.  Hank  of  Chadron  v.  Engvlhcrvht,  639 

Ihthry  r.  WvHtrrn  Mftj.  Vo 667 

Ih-a/HT  r.  Taylor 7S7 

Xunicipal  Corporations.    See  Bciiooi.8  and  ScirooL  Districts. 
KqualizatunK    Sotice. 

1.  Notice  of  the  sitting*  of  the  city  council  as  a  board  of 
equalization  under  section  21,  chapter  13,  Session  I^ws  ISSii, 
by  publication  for  at  least  six  days  prior  thereto  is  an 
indispensable  prerequisite  to  leg^al  action.     Wakelcy  r.  City 

Of   Omaha 245 

Mayor.    Invligibility, 

2.  In  case  of  ineligibility  of  the  person  receiving  the  hig-hest 
number  of  votes  at  the  first  general  election  for  mayor, 
under  the  Omaha  charter  of  1897,  the  president  of  the  coun- 
cil should  exercise  the  ottice,  and  not  the  former  incum- 
bent,   titate  V.  Moorvs 2^5 

Ordinances, 
8.  An  ordinance  imposing  an  occupation   tax,  but   providing 
only  an  illegal  method  for  its  enforcement,  held  inoi>erative. 
City  of  Omaha  v.  Harmon 339 

4.  The  word  "may,"  in  an  ordinance  providing  that  notice  to 
build  a  sidewalk  may  be  personally  served  on  the  property 
owner,  should   be  construed  as  "must."    Doane   v.  City  of 

Omaha    815 

Yates  V,  City  of  Omaha 817 

Taxation,    lUcyal  Assessments,    Sales.    Judgments, 

6.  In  absence  of  statutory  authority  a  city  of  the  metropoli- 
tan class  cannot  be  required  to  refund  money  received  from 
a  purchaser  of  real  estate  at  a  sale  made  thereof  by  the 
county  treasurer  for  illegal  special  assessments  or  taxes 
imposed  by  the  city.    MeCague  v.  City  of  Omaha 37 
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6.  Sections  G9,  94,  ch.  12a,  Comp.  Stats.  1889,  and  sec.  144,  ch. 
77,  do  not  authorize  the  recovery  from  a  metropolitan  city 
of  moneys  received  by  it  under  a  tax  sale  made  to  enforce 
the  collection  of  illegal  special  taxes  levied  by  the  munici- 
pality,   /d. 

7.  That  an  owner  of  adjacent  property  sig^s  a  petition  for 
paving"  a  street  in  a  prescribed  manner  does  not  furnish 
grounds  for  the  presumption  that  petitioner  assents  to  ir- 
regular or  void  proceedings  of  the  city  council  in  the  per- 
formance of  such  duties  as  may  devolve  upon  it  after  the 
pavement  shall  be  completed.     Wakeley  v.  City  of  Omaha.,,,  245 

*&.  A  void  special  assessment  is  not  validated  by  the  mere  fact 
that  payments  thereon  have  been  voluntarily  made.    Id, 

9.  One  enforcing  the  lien  of  special  assessments  must  estab- 
lish their  validity.    Harimff  v.  Hall 417 

Grant  v,  Bartholomew 839 

10.  By  art.  6,  ch.  77,  Comp.  Stats.,  power  is  conferred  to  levy 
taxes  upon  the  taxable  property  of  a  city  to  pay  a  judgment 
rendered  against  the  corjwration.    DawHon  County  v.  Clark.,  756 

11.  A  tax  may  be  levied  to  pay  a  judgment  against  a  city  hav- 
ing less  than  5,000  inhabitants,  or  a  village,  though  the 
maximum  amount  of  taxes  authorized  by  statute  to  be  as- 
sessed for  general  corporate  purposes  has  been  imposed. 
Id, 

12.  Proof  held  insufficient  to  show  that  certain  special  taxes 
were    assessed   and    levied   as   directed    by    statute.     Grant 

V.  Bartholomeic 839 

13.  Joining  in  a  petition  for  paving  a  street  does  not  waive  the 
statutory  mode  of  assessing  and  levying  taxes  to  pay  for 
the    improvement.    Id, 

Murder.    See  Homicide. 

Names.    See  Corporations,  7. 

Identity  of  name  ordinarily  affords  a  presumption  of  identity 
of  person.    Dunn  v.  Utate 807 

Negligence.    See  Carriers,  6.     Death  by  Wrongful  Act.     Mas- 
ter AND  Servant. 

1.  In  an  answer  a  general  allegation  of  contributory  negli- 
gence is  good  as  against  a  demurrer  ore  tenus,     Chicago,  B. 

d  Q.  R.  Co.  V.  Oyster 2 

2.  A  general  averment  that  defendant  was  negligent,  without 
setting  out  the  negligent  acts  or  omissions,  is  suflicient, 
unless  the  petition  is  attacked  by  motion.  Union  P,  R, 
Co,  V,  Vincent 173 

3.  One  negligently  exposing  himseflf  to  danger  may  recover 
damages  from  another  who  negligently  injured  the  former 


884  INDEX. 

Hegligence—  ronvJuded. 

after  discovering  his  exposed  position.     Dailry  r.  Burlington 
d  M,  R.  H,  Co 3% 

4.  One  injured  in  prudently  attempting"  to  avoid  the  negligent 
and  dangerous  act  of  another  may  recover  from  the  latter 
damages  for  the  injury.     EUick  v,  WUhoh 584 

5.  Rulings  in  giving  and  in  refusing  instructions  lieid  not  er- 
roneous.    Jd SS5 

6.  Whether  an  injury  is  directly  caused  by  an  act  or  ari»es  or 
flows  from  the  act  proximately  or  naturally  is  a  practical 
question  rather  than  a  theoretical  one.    Id 584 

7.  Whether  negligence  and  peril  existed,  and  whether  an  at- 
tempt to  avoid  such  peril  was  prudent  and  reasonable, 
held  questions  for  the  jury.    Id 585 

Negotiable  Instruments.     See  Guaranty.     Pledges,  1.     Set-Ofp 

AND   C01\NTER-CLAIM.      UsURY. 

1.  Where  plaintiff's  averment  of  ownership  by  indorsement 
is  denied  in  a  suit  on  a  note,  introduction  of  the  note  in 
evidence,  without  referring  to  the  indorsement,  does  not 
establish  plaintiff's  right  to  recover.     Grant  r.  Clarke 72 

2.  A  debtor  is  entitled  to  days  of  grace  on  a  negotiable  coupon 
interest  note.    UarUuff  t\  Hall 417 

3.  When  the  owner  and  holder  of  a  past  due  negotiable  note 
receives  payment  thereof  from  the  maker  or.  other  person 
liable  thereon,  the  obligation  is  extinguished,  and  if  it  be 
afterwards  transferred  to  another,  the  transferee  will  ac- 
quire no  better  title  or  greater  right  than  the  transferrer 
I)ossessed.    Root  v.  Fa>it 498 

4.  Evidence  held  to  sustain  a  finding  that  plaintiff  and  his  as- 
signor purclKised  the  note  in  suit  after  maturity,  and  that 
nothing  w-as  due  on  the  note  when  the  action  was  brought. 
Dav'm  r.  Culver 266 

6.  Evidence  held  to  sustain  a  finding  that  a  note  had  been  paid 
before  an  alleged  assignment  of  the  note  had  been  made. 
Root   V.   Fast 498 

6.  Evidence  showing  defendant  stated  in  a  conversjitioii  with 
plaintiff  that  defendant  did  not  execute  the  note  sued  on. 
held  erroneously  excluded.    Johtuton  v.  O/ffcr 631 

Newspapers.    See  Telegraph  Companies. 

New  Trial.     See  Review,  GO-68. 

1.  in  an  action  for  damages  for  death  by  wrongnil  act  miscon- 
duct of  jury  in  examining  the  place  of  the  accident  with- 
out permission  of  the  court  or  knowledge  of  the  parties, 
held  not  suflicient  cause  for  granting  a  new  trial.     Chicagih 

B.  d  Q.  R.  Co.  V.  Oi/strr S 

2.  Where  parties  jointly  move  for  a  new  trial  the  court  will 
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overrule  the  motion  unless  all  are  entitled  to  the  relief  de- 
manded.    Spencer  v.  Johnston 44 

3.  Sufficiency  of  petition  to  state  a  cause  of  action  may  be 
raised  on  motion  for  a  rehearing*.     State  v.  Moores. 285 

4.  A  motion  filed  aft^^r  final  adjournment  of  the  term  is  with- 
out force.    Doolittlc  r.  American  Nat.  Bank 454 

6.  It  is  not  error  for  the  court  to  strike  from  the  files  a  mo- 
tion for  a  new  trial  filed  after  the  time  limited  by  the 
statute  for  that  purpose.    Nelson  v.  Farmland  Security  Co..  604 

6.  A  motion  for  a  new  trial  on  the  ground  of  newly-discovered 
evidence  should  ordinarily  be  supported  by  the  affidavit  oi 
the  party  making  the  application,  as  well  as  by  the  aflidavit 

of  his  attorney.    Draper  v.  Taylor 787 

7.  In  support  of  a  motion  for  a  new  trial  on  the  ground  of 
newly-discovered  evidence  the  affichivit  of  the  new  witness 
should  be  .produced  or  its  absence  accounted  for.     Id. 

Notice.    See  Bill  of  Exceptions,  3,  4.    CjUardlan  and  Ward,  6. 
Summons.    Taxation,  9. 

Nuisance. 

1.  The  object  of  an  action  to  enjoin  a  private  nuisance  is  to 
prevent  defendant  from  using-  his  property  iu  such  a  man- 
ner as  to  disturb  the  plaintiff  in  the  reasonable  use  and 
occupancy  of  his  property,  and  a  tenant  for  life  may  main- 
tain such  a  suit.    Loire  v.  Prospect  [fill  Cemetery  Ass'n 94 

2.  A  use  of  property  whereby  the  owner  works  an  irreparable 
injury  to  proi>erty  of  a  neighbor,  or  violates  the  laws  of 
decency,  or  deprives  another  of  the  reasonable  and  com- 
fortable use  of  his  i)roperty,  or  endangers  health  and  life, 
is  a  private  nuisance,  and  may  be  enjoined.    Id, 

3.  To  enjoin  a  private  nuisance  it  must  be  established  by  sat- 
isfactory evidence  that  the  injury  threatened  would  proba- 
bly result.    Id. 

4.  Evidence  held  to  sustain  a  finding  that  appellants*  use  of 
grounds  for  cemetery  purposes  would  probably  result  in 
cont-aminating  the  wells  of  appellees,  thus  endangering 
their  health  and  lives.    Id. 

Oath.    See  Guardian  and  Ward,  5. 

Objections.    See  Witnesses,  4. 

Occupying  Claimants.    See  Ejectment. 

Office  and  Officers.    See  County  Judge.    Evidence,  14,  15.    Mu- 
nicipal   Corporations,    2.      Siierifb's    and    Constables. 
State  and  State  Officers. 
1.  A  public  officer  is  required  to  perform  the  duties  of  his  of- 
fice, however  onerous  they  may  be,  for  the  compensation 
fixed  by  law.    State  v,  Meserve 451 
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2.  The  law  aiithorixing'  the  appointment  of  an  officer  and  re- 
quiring him  to  g-ive  a  bond  is  constructively  incorporated 
into  the  bond  when  executed,  and  the  validity  of  such  law 

is  affirmed  by  the  signers  of  the  bond.     Blaco  v.  State 557 

3.  Honds  of  county  officers  must  be  joint  and  several  in  form. 
Clark  V.  DouffloM 571 

4.  In  an  action  on  an  official  bond  for  damages  for  breach  of 
the  obligation  it  will  not  be  atljudged  void  because  joint 
alone,  but  will  be  held  good  to  the  extent  it  complies  with 
statutory  requirements  in  regard  to  form.     Id, 

6.  Where  an  officer  holding  for  two  terms  fails  to  account  for 
money  received  during  the  first  term,  the  date  of  the  mis- 
appropriation not  being  shown,  the  presumption  prevails 
that  the  money  continued  in  his  official  custody  until  proof 
is  adduced  to  the  contrary.    Id 572 

6.  Under  sec.  17,  ch.  10,  Comp.  Stats.,  an  officer  Having  public 
funds  or  property  in  his  control,  who  is  re-elected,  should 
not  have  his  bond  approved  until  he  has  produced  and  fully 
accounted  for  such  funds  and  property.     Woodtrard  v.  State^  598 

7.  Section  17,  ch.  10,  Comp.  Stats.,  providing  that  an  officer 
who  has  been  re-elected  shall  not  have  his  bond  approved 
until  he  has  accounted  for  the  public  funds  in  his  control,  is 
mandatory,  and  applies  to  a  county  treasurer  **1e«:ted  as 
his  own  successor.     Id. 

Oil  Inspector.     See  State  and  State  Officers,  2-8. 

Orders.     See  Assignments,  1. 

Ordinances.    See  Municipal  Corporations,  3,  4. 

Parties.  See  Attachment,  1.  Chattel  Mortgages,  5-7.  Death 
BY  Wrongfi'l  Act,  3,  4.  D?:ed8,  3.  Evidence,  4.  Judg- 
ments, 15.  Replevin,  5.  Schools  and  School  Dis- 
tricts, 6. 

1.  An  action  should  be  brought  in  the  name  of  the  real  party 
in  interest, — the  person  entitled  to  the  avails  of  the  action. 
Union  P,  R.  Co.  v.  Vincent 173 

2.  Where  plaintiff  in  his  petition  makes  a  person  a  defendant 
and  alleges  that  he  refuses  to  join  as  plaintiff,  the  reason 
for  such  refusal  need  not  be  stated.    Id, 

3.  Defect  of  parties  plaintiff,  appearing  on  the  face  of  the  pe- 
tition, is  waived  unless  raised  by  demurrer.     Id 174 

Party  Walls. 

Owners  of  a  party  wall,  built  at  joint  expense,  are  not  tenants 
in  common,  but  each  owns  in  severalty  the  i>art  thereof 
situate<l  on  his  own  land,  with  an  easement  of  support  from 
the  other  part.    Shivvrick  t\  Qunning ,,,,, 29 
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Payment.  See  Jitdgments,  16,  17.  Municipal  Corporations,  8. 
Negotiable  Instruments,  3.    Usury,  2,  3. 

1.  Evidence  as  to  payment  of  mortgage.    Miller  v.  Stevenson, .  305 

2.  Where  payment  is  pleaded  in  an  action  on  an  account,  the 
jury  may  consider  evidence  in  regard  to  prior  related  trans- 
actions between  the  parties,  to  aid  in  determining  whether 
the  plea  is  sustained.    Ottens  r.  Fred  Krug  Brewing  Co 331 

3.  A  receipt  for  rent  for  a  particular  month  is  presumptive 
evidence  that  the  rent  which  previously  accrued  has  been 
paid.    Id, 

4.  A  bank  check  in  the  usual  form  is  not,  even  when  paid  and 
returned  to  the  drawer,  an  acknowledgment  that  the 
money  therein  mentioned  has  been  received  for,  and  ap- 
plied to,  a  particular  purpose.    Id, 

Penalty.    See  False  Imprisonment. 

Physicians  and  Surgeons.    See  Evidence,  16. 

Pleading.  See  Carriers,  4,  5.  Death  by  Wrongful  Act,  5,  7. 
Evidence,  4,  5.  Fraudulent  Conveyances,  7.  Injunc- 
tion, 3.  Judgment,  7.  Mandamus,  5.  Negligence,  2. 
Parties.  Sales,  1.  Sheriffs  and  Constables,  2. 
Vendor  and  Vendee,  3. 

1.  Ultimate  or  issuable  facts  to  be  established  should  be  al- 
leged in  a  pleading.    Markcy  v.  School  District •  479 

2.  To  "set  out"  means  to  recite  or  state  in  full.  F4rst  Nat, 
Bank  of  Chadron  v,  Engclbercht 639 

Accord  and  Satisfaction, 

3.  Answer  in  the  nature  of  a  plea  of  accord  and  satisfaction 
held  not  to  state  a  defense.     Van  Housen  v,  Broehl 348 

Allegations  Undenied, 

4.  It  is  not  necessary  to  prove  undenied  allegations.    Bradficld 

V.  Sewall 637 

Amendments. 

5.  An  amendment  may  be  allowed,  where  it  does  not  change 
the  issues,  nor  affect  the  quantum  of  proof.  Cate  r.  Hutch- 
inson   •  •  •  232 

Conclusions  of  Law. 

6.  The  averment  of  a  mere  conclusion  of  law  in  a  pleading  will 
not  be  taken  as  admitted  by  the  filing  of  a  general  de- 
murrer.   Markcy  v.  School  District 479 

7.  Conclusions  of  law  in  a  pleading  will  be  disregarded. 
Woodward  v.  State 598 

Confession  and  Amid  a  nee. 

8.  A  defense  in  the  nature  of  a  confession  and  avoidance,  to 
be  available,  must  be  pleaded.  Lowe  v.  Prospect  Hill  Cemetery 
Ass'n ^5 
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Copy  of  InMtrument 
9.  The  proper  method  to  require  plaintiff  to  attach  to  his  pe- 
tition a  copy  of  the  instrument  sued  on  is  by  motion.    First 
yat.  Bank  of  Vhadron  v.  Engclbercht 640 

10.  A  petition  ciisc*losing-  a  cause  of  action  is  not  open  to  at- 
tack by  g-eneral  demurrer,  or  to  the  objection  that  it  is 
insufTicient  to  support  a  decree,  because  plaintiff  failed  to 
attach  to  the  pleading'  a  copy  of  the  instrument  upon  which 
the  action  is  based.    Id. 

Dcflniteness  and  Certainty. 

11.  One  cannot  predicate  error  on  the  refusal  lo  require  the 
pleading  of  the  opposite  party  to  be  made  more  definite 
and  certain  where  prejudice  haa  not  resulted  from  the  rul- 
ing.   Chicago,  B.  d  Q.  R.  Co.  v.  Oyster 2 

Demurrer. 

12.  A  demurrer  admits  all  that  may  be  implied,  by  reasonable 
and  fair  intendment,  from  statements  of  the  pleading  as- 
sailed.   Dailey  v.  Burlington  A  M.  R.  R.Co 397 

Inconiiistency. 

13.  In  a  suit  on  an  account  for  services  an  answer  containing 
a  general  denial  and  averring  that  the  charges  are  unrea- 
sonable and  unjust  does  not  present  inconsistent  defenses. 

.    Cate  V.  Hutchinson 232 

14.  A  defendant  may  plead  as  many  grounds  of  defense  as  he 
may  have,  provided  they  are  not  so  repugnant  that  if  one  be 
true  another  must  be  false.    Id. 

15.  A  motion  to  compel  a  defendant  to  elect  upon  which  of 
two  inconsistent  defenses  he  will  proceed  to  trial  comes 
too  late  after  issue  has  been  joined  by  filing  a  reply.  Ver- 
non V.  Union  Life  Ins,  Co 494 

Petition.    Sufficiency. 

16.  Failure  of  plaintiff  to  show  a  right  of  action  in  himself  may 
go  to  the  sufficiency  of  the  pleading  to  state  a  cause  of 
action,  and  may  not  be  waived  by  failure  to  demur  for 
want  of  capacity  to  sue.    State  v.  Moorcs 285 

17.  SuflRciency  of  a  petition  to  state  a  cause  of  action,  when 
the  defect  is  substantial,  is  open  for  consideration  through- 
out the  proceeding,  and  may  be  raised  on  motion  for  re- 
hearing.   Id. 

18.  Insufficiency  of  a  petition  to  state  a  cause  of  action  may 
be  raised  for  the  first  time  in  the  appellate  court.    Kemper 

V.   Renshaw 513 

Tumer-Frazer  Mercantile  Co.  v.  Renshaw 515 

Separate  Statements. 

19.  Where  distinct  causes  of  action  are  blended  in  the  petition, 
the  only  appropriate  remedy  is  a  motion  for  an  order  re- 


INDEX  889 

Pleading— ronc7w<ff/f. 

quiring    a    separate    staToment    and    dcsig-nation.     Chicagoy 
R..L  d  P.  R.  Co,  V.  O'Neill 239 

Variance. 
20.  There  is  a  variance  between  allegations  that  claims  were 
allowed  against  an  estate  and  proof  that  the  claims  were 
presented  but  not  adjusted.     Uofmann  v.  Tucker 457 

Pledges.    See  Usury,  5. 

1.  Where  notes  secured  by  mortgage  are  pledged  as  collateral 
security  and  the  mortgage  is  foreclosed  by  pledgee,  who 
purchases  the  realty  at  the  judicial  sale  with  intent  to 
acquire  title  thereto,  pledgor  may  affirm  the  sale,  demand 
credit  for  the  amount  bid,  and,  if  in  excess  of  the  debt, 
recover  the  balance.    Rohh  v.  Barker 402 

2.  In  a  case  involving  a  wife's  pledge  of  policies  of  insurance 
on  the  life  of  her  husband  to  secure  his  debts,  the  evidence 
was  held  suthcient  to  support  a  linding  that  the  contract 
authorized  extensions  of  time  for  payments,  and  that  the 
extensions  when  made  did  not  release  the  jiledge.  First 
Nat,  Bank  of  Omaha  v.  Goodman 701 

Police  Powers.     See  Carriers,  6. 

Possession.     See  Vendor  and  Vendee,  7. 

Preferred  Claims.     See  Banks  and  I^ankino,  12. 

Preferring  Creditors.    See  Corporations,  2-4.- 

Presumptlons.    See  Evidence,  13-15. 

Principal  and  Agent.    See  Factors  and  BRorcERs.    Insurance, 
11.    MoRTOAGES,  29.    Vendor  and  Vendee,  5. 

1.  Evidence  Ifeld  to  present  a  case  for  the  jury,  on  the  theory 
of  an  agent's  implied  or  apparent  authority.  Houghton  v. 
Todd   360 

2.  The  rule  that  an  agent's  knowledge  is  imputetl  to  his 
principal  does  not  ax>ply  where  the  agent  is  engaged  in  an 
indei)endent  fraudulent  scheme  without  the  scoj^e  of  the 
agency,    /d. 

3.  Agency  cannot  be  established  by  mere  declarations  of  an 
alleged  agent.    Norberg  c,  Plummcr 410 

4.  A  principal  cannot  adox)t  the  beneficial  part  of  his  agent's 
unauthorized  contract  and  repudiate  the  remainder.  Mar- 
tin V.  Humphrey 414 

5.  An  agent  cannot  bind  his  principal  beyond  the  limits  of  his 
actual  or  apparent  authority;  and  the  declared  willingness 
of  a  principal  to  ratify  a  conditional  contract  will  not 
operate  as  a  ratification  of  an  unconditional  contract  of 
which  he  is  ignorant.    Henry  d  Coat«worth  Co.  r.  Halter....  686 

x^rlnclpal  and  Surety.     See  Estoppel,  3.    Replevin,  4. 

1.  In  an  action  on  the  bond  of  a  public  officer  the  sureties 
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Cannot  RdoceRsftilly  defetid  on  th«  (ri*o^nd  that  the  money 
which  theif  priheiptil  tniRsapproprlated  was  receiv^l  by 
him  for  oAiciat  acts  Irreg^ularly  performed.    Blaco  v.  State. .  ^57 

2.  Failure  of  the  clerk  of  the  district  court  in  entering  judg- 
ment againat  principal  and  sureties  to  make  the  entry 
show  who  are  sureties  is  reversible  error.    Id 558 

3.  Failure  of  a  creditor  to  prosecute  a  claim  against  the  es- 
tate of  a  deceased  surety  does  not  release  co-sureties. 
Clark  i\  Douglas 572 

4.  A  mortgage  given  to  indemnify  a  surety'  or  guarantor  is  in 
legal  effect  a  security  to  the  owner  of  the  debt,  even 
though  he  did  not  originally  rely  on  it  or  kno^v  of  its  exist- 
ence.    Longfellow  v.  Barnard 612 

Process.    See  Simmons. 

Property.    See  Xuibaxce. 

Public  Policy.    See  Ucrband  and  Wife,  2. 

Questions  for  Court.    See  Fuavdilent  C'onveyanckr,  6. 

Questions  for  Jury.    See  FiiAUDiLKNT  Conveyances,  5. 

Quieting  Title. 

1.  Pleadings  and  findings  held  to  su])port  a  judgment  against 
one  seeking  to  have  a  cloud  rt-nioved  fniin  the  title  to  her 

^         homestead.     Holmes  v,  Lincoln  Suit  Lake  Co 74 

2.  Evidence  held  to  sustain  a  finding  that  a  mortgage  had  been 
paid.     Miller  i\  Stvvnxson 305 

3.  l*laintiff  may  allege  ifl  his  petition  as  many  claims  of  own- 
ership as  he  may  have.    Draper  r.  Taylor 787 

4.  Finding  for  plaintiff  held  to  be  sustained  by  the  evidence. 
Id. 

Quo  Warranto.    See  Pleading,  17. 

Bailroad  Companies.    See  Cauuiers.    Eminent  Domain.    Masteb 
AND  Servant. 

1.  Constniction  of  a  fenced  lane  across  the  right  of  way  of  a 
railroad  company  and  beneath  a  bridge  carrying  tracks,  so 
as  to  provide  a  subway  for  the  passage  of  live  stock,  is  not 

I  so  foreign  to  the  purposes  of  a  grant  of  land  for  railroad 

purposes  that  grantor  can  complain  thereof  as  an  abandon- 
ment of  the  right  of  way  or  as  a  trespass  upon  his  rever- 

'^  sionary  rights.     Reiehert  v.  Keller 17S 

2.  Under  facts  stated  in  opinion  it  was  held  that  a  company 
should  not  be  enjoined  from  operating  its  road  imtil  after 
payment  of  a  dormant  judgment  rendered  in  a  condemna- 
tion proceeding.    Dillon  v,  Chicago^  K.  d  N.  R,  Co 473 

Bape. 

1.  To  warrant  a  conviction  for  an  assault  with  intent  to  com- 
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mit  a  rape  the  evidence  must  show  beyond  a  reasonable 
doubt  that  accused  at  the  time  intended  to  use  whatever 
force  might  be  necessary  to  overcome  all  resistance  and 
accomplish  his  purpose.    Dxtnn  t\  State 808 

2.  It  is  not  essential  that  prosecutrix  be  corroborated  by  di- 
rect evidence  of  the  particular  fact  constituting  the  crime, 
proof  of  incriminating  circumstances  and  corroborative 
facts  being  suflicient.    Id. 

3.  An  instruction  that  "a  strong,  able-bodied  woman  could 
protect  herself  when  a  girl  fourteen  years  old  could  not," 
held  not  erroneous.    Id, 

4.  Evidence  Ikeld  sufficient  to  sustain  a  verdict  against  one 
charged  with  a  felonious  assault.    Id 807 

5.  Evidence  of  the  conduct  and  exclamations  of  the  prose- 
cutrix, tending  to  show  that  she  was  sick  and  Itne  for 
several  days  after  the  assault,  is  competent.     Id 808 

Batification.     See  Assignments^  3.     Principal  and  Ag£nt,  4,  5. 
Schools  and  School  Districts,  4. 

Beal  Estate  Agents.     See  Factors  and  Brokers. 

Receipt.    See  Payment,  3. 

Beceivers.    See  Banks  and  Banking,  11.    Mort(jages,  25,  26. 

1.  An  insolvent  bank  in  the  hands  of  a  receiver  may  resist  an 
application  for  an  order  on  the  receiver  to  sell  realty. 
State  V,  Fawcett 371 

2.  An  itrlolvent  bank  by  consenting  to  the  appointment  of  a 
receiver  is  not  thereby  estopped  from  resisting  an  applica- 
tion for  an  order  requiring  him  to  sell  realty.     Id, 

3.  The  appointment  of  a  receiver  is  in  the  nature  of  an  exe- 
cution, and  by  it  the  court  is  able  to  reach  only  the  actual 
interest  of  the  debtor  in  the  property  impounded.  Long- 
fclloic  V.  Barnard 612 

Bedemption.    See  Mortgages,  27-30. 

Befonnation  of  Instmments. 

Under  facts  stated  in  opinion,  a  purchaser  of  land  held  not 
entitled  to  a  decree  reforming  the  bond  for  a  deed  so  as  to 
make  it  express  his  own  understanding  of  the  effect  of  the 
contract  of  purchase.     Clark  v,  Moasman 87 

Bebearing.    See  New  Trial. 

Belease.     See  Mortgages,  31,  32. 

Bemittitur. 

1.  Defendant  In  error  may  be  permitted  to  file  a  remittitur 
where  his  recovery  was  excessive.     Craiy  v,  Wcad 784 

2,  Where  plaintiff's  recovery  was  excessive  he  was  permitted  ' 
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to  remit  the  excess  as  a  condition  of  affirmance  of  the  judg- 
ment.   Albright  v.  Peters 535 

Bemoval  of  Causes.. 

An  order  of  a  federal  court  remanding*  a  cause  to  the  state 
court  for  want  of  jurisdiction  is,  as  to  that  question,  con- 
clusive in  the  state  court.     Oerner  v.  Moshcr 135 

Bents  and  Profits.     See  £JECTME^T,  2. 

Beplevin.    See  Chattel  Mortgages,  5. 

1.  Under  a  general  denial  defendant  may  prove  anj'  fact  which 
amounts  to  a  defense  to  plaintiff's  cause  of  action.     Dacis 

V.  Culrcr 265 

2.  In  a  suit  for  mortgaged  chattels  securing  a  note  owned  by 
plaintiff,  defendant,  under  a  general  denial,  may  show  that 
plaintiff  is  indebted  to  liim  for  labor  in  an  amount  equal 

to  the  amount  due  on  the  note.     Id 266 

8.  Rulings  in  giving  and  in  refusing  instructions  held  not 
erroneous.    Sumnierit  r.  Ki'wim* 579 

4.  Section  189  of  the  Code  providing  when  an  officer  is  notified 
by  defendant  that  he  excepts  to  the  sureties  on  a  rejilovin 
bond  the  sureties  must  justify  "upon  notice  as  bail  on  ar 
rest,"  was  not  rendered  inoperative  by  the  repeal  of  sees. 
152-180  of  the   Code   relating  to  arrest   and   bail.     Shull  v. 

*     Barton   741 

5.  Two  persons  having  separate  and  distinct  claims  to  the 
possession  of  the  same  property  may  join  in  an  action  of 
replevin   therefor.     Id 745 

Bes  Gestae.     See  iroiiiciDE,  7. 

Bes  Judicata.     See  Taxation,  6. 

1.  A  judgment  rendered  by  a  court  having  jurisdiction  of  the 
parties  and  of  the  subject-matter,  as  between  such  parties, 
conclusively  settles  all  questions  litigated,  unless  subse- 
quently reversed  or  modified  in  the  manner  provided  by 
law.     Dillon  v.  Chicago^  K,  d  N,  R,  Co 472 

2.  Decision  on  former  appeal  as  to  ownership  of  property  hdd 
conclusive  uj)on  the  parties  and  their  privies.  Klamp  v. 
Klamp    74S 

Beview.     See     Counties,     9-15.     Instructions.       Intoxicatino 
Liquors,  3,  4. 

1.  To  secure  a  reversal  error  must  affirmatively  appear.    Union 

P.  R.  Co.  V.  Vincent 172 

2.  Error  will  not  be  presumed,  but  must  affirmatively  appear. 
Mercantile  Trust  Co,  v,  O'Hanlon 483 

3.  To  warrant  a  reversal  it  must  affirmatively  appear  from 
the  record  that  the  ruling  with  respect  to  which  error  is 
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alleged  was  prejudicial  to  the  rights  of  the  party  com- 
plaining.   Dobi^  V,  Westcim  Mfg,  Co 6G7 

4.  The  overruling  of  a  motion  to  vacate  a  decree  rendered 
upon  default  regularly  entered  will  not  be  disturbed,  unless 
it  is  made  to  appear  that  there  has  been  an  abuse  of  discre- 
tion by  the  court  below.    Mercantile  Trust  Co.  v.  O^H anion..  483 

6.  Mere  payment  of  costs  by  an  unsuccessful  litigant  is  not  a 
waiver  of  the  right  to  appeal  from  the  judgment  rendered 
on  the  merits.    ^Voodward  v.  State 598 

Abstracts  of  Record. 

6.  Where  a  cause  brought  up  on  error  is  submitted  under 
section  1  of  rule  2,  the  printed  abstract  must  include  tha 
petition  in  error,  or  an  abstract  of  assignments  of  error, 
and  a  failure  in  that  regard  will  work  an  affirmance. 
O'Neill  V.  Flood 218 

7.  The  printed  abstract  must  include  the  petition  in  error, 
or  an  abstract  of  the  assignmcQts  of  error  therein  con- 
tained.   Manning  v.  Freefnan 485 

8.  In  a  cause  submitted  under  section  1  of  rule  2  on  an 
agreed  printed  abstract  the  court  will  not  look  beyond  the 
abstract,  and  unless  error  affirmatively  appears  therefrom 
the  judgment  below  will  be  affirmed.     0*Neill  v.  Flood 218 

9.  Where  a  case  is  submitted  on  an  agreed  printed  abstract, 
the  court  will  not  look  beyond  the  abstract.  Mannitig  v. 
Freeman    485' 

Appeal  and  Error. 

10.  Where  a  party  files  a  petition  in  error  within  the  time 
limited  by  law  for  prosecution  of  error,  he  thereby  aban- 
dons the  appeal  previously  docketed  in  the  case.    Slobodisky 

V,    Curtis 211 

AsHignments  of  Error. 

11.  In  a  petition  in  error  an  assigfnment  that  the  verdict  is 
not  sustained  by  sufficient  evidence,  and  is  not  in  axjcord- 
ance  with  the  evidence  and  instructions,  is  si>ecific  enough 
to  require  a  review  of  the  evidence  to  ascertain  whether  it 
supports  the  finding  and  judgment.  ChicagOy  B.  d  Q.  R. 
Co.  V.  Oyster 2 

12.  To  obtain  a  review  of  the  rulings  of  the  trial  court  on  the 
admission  of  evidence  the  particular  rulings  assailed  must 
be  specifically  assigned  in  the  petition  in  error.     Churchill 

V.    White 22 

13.  Alleged  error  in  admission  of  evidence  will  be  disregarded 
unless  pointed  out  by  an  assignment  in  the  petition  in 
error.    Viw  v.  Whyman 190 

14.  Where  error  is  assigned  to  the  admission  of  a  number  of 
written  instruments  en  masse,  the  assignment  is  bad  unless 

all  were  improperly  admitted.     Laiigdon  v.  Wintersteen 278 
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15.  An  nsHi^rninent  in  a  motion  for  a  new  trial,  of  "errors  of 
law  o<'ciirrin^  at  the  trial,  and  duly  excepted  to,"  is  siidi- 
cient  to  entitle  a  party  to  in'view  the  rulings  of  the  trial 
court  on  the  ndinission  of  evidt^nce,    Albright  r.  Petcrtt 535 

16.  An  assignment  alleging'  error  in  denying  a  new  trial  is  too 
indefinite,  where  the  motion  contains  several  different 
grounds.    Walker  v.  Allen 537 

17.  An  assignment  of  error  that  the  court  erred  in  denying  a 
motion  for  a  continuance  is  without  merit  where  the  rec- 
ord does  not  disclose  that  the  motion  was  ever  prcsonted 
to  the  court  for  decision,  or  that  there  was  any  action  or 
refusal  to  act  thereon.    Nclmn  r.  Farmland  Ha^rity  Co 604 

Bill  of  Except ion4i.    Affidarits. 

18.  "Where  a  bill  of  exceptions  has  been  quashed  the  evidence 
cannot  be  considered  by  the  supreme  court.  Johmson  r. 
Klein    243 

19.  Where  questions  relied  on  for  a  reversal  cannot  be  det^r- 
minc<l  without  reviewing  the  evidence,  and  the  bill  of  ex- 
ceptions hafi  been  quashed,  the  judgment  will  be  allirmed. 
Id. 

20.  Questions  requiring  an  examination  of  the  evidence  will 
be  disregarded  in  absence  of  a  bill  of  exceptions.     DoailUlle 

r.  A nteriran  yat.  Bank 454 

Walker  v.  Allen 537 

21.  Affidavits  used  on  motion  for  a  new  trial  will  be  disre- 
garded on  review  unless  embodied  in  a  bill  of  exceptions. 

Lanffdon  v.   WiHterMtven 27S 

WiintH  r.  Arena  Fruit  Co 659 

22.  Affidavits  used  on  hearing  of  a  motion,  to  be  available  on 
review,  must  be  embodied  in  a  bill  of  exceptions.  Mercan- 
tile Trust  Co,  i\  O'Hanlon 482 

23.  An  unauthenticated  bill  of  exceptions  will  not  be  consid- 
ered.   Murphey  r.  Illinois  Trust  d  Savings  Bank 428 

24.  A  bill  of  exceptions  will  be  disregarded  in  the  appellate 
court  unless  authenticated  by  the  certificate  of  the  clerk  of 
the  court  below.    Id, 

25.  An  order  refusing  to  extend  the  time  for  preparing  a  bill 
of  exceptions  cannot  be  reviewed  where  the  order  does  not 
appear  of  record.    Doolittle  r.  American  Sat.  Bank 454 

/)  f.wi  issal,    Tra  n  script, 

26.  Failure  to  file  a  motion  for  a  new  trial  below  is  not  alone 
sufficient  reason  for  dismissing  from  the  supreme  court  a 
petition  in  error.     Slobodisky  v.  Curtis 211 

27.  A  petition  in  error  will  be  dismissed  in  absence  of  an  au- 
thenticated transcript  of  the  judgment.     Littell  v.  Cross.,,  594 

28.  A  petition  in  error  will  be  dismissed  when  the  final  judg^ 
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meiit  assailed  is  not  authenticated  by  the  certificate  of  the 

clerk  below.     Melcher  v.  Haley 729 

Evidence. 

29.  That  the  jury  ignored  irrelevant  proof,  held  not  ground  for 
reversing^  a  judgement  based  on  the  verdict.  Blue  Valley 
Lumber  Co,  v.  Nemnan 80 

30.  A  judg-ment  based  upon  a  verdict  which  is  supported  by 
sufficient  competent  evidence  will  not  be  disturbed  on  the 
ground  that  the  apparent  preponderance  of  the  evidence  is 
on  the  side  of  the  losing'  party.  Home  Fire  Inn.  Co,  v, 
Kuhlman   489 

31.  It  is  not  error  to  reject  proffered  evidence  which  has  no 
material  bearing  upon  the  facts  in  dispute.     Id, 

32.  A  finding  contrary  to  the  clear  and  decisive  preponderance 
of  the  evidence  may  be  reversed.  Symns  Grocery  Co,  v. 
Snow    516 

33.  The  admission  of  immaterial  evidence  is  not  ground  for  re- 
versal where  it  does  not  prejudice  the  party  complaining. 
Albright  v,  Peters - 535 

34.  Where  a  cause  was  tried  to  the  court  without  a  jury,  it 
will  be  presumed  that  only  competent  evidence  was  con- 
sidered in  reaching  a  conclusion.     Chicago^  B,  &  Q.  R,  Co, 

V,  First  yat.  Bank  of  OmaM 548 

35.  A  ruling  on  motion  to  strike  out  testimony,  when  within 
the  discretion  of  the  trial  judge,  will  not  be  reversed  ex- 
cept for  an  abuse  of  discretion.     Clark  v,  Douglas 572 

36.  Evidence   held   sufficient  to   sustain   the   verdict.     Summers 

V.  Simms 579 

37.  A  finding  assailed  as  not  sustained  by  sufficient  evidence 
will  not  be  disturbed  unless  clearly  wrong.     Ward  v.  State. ,  720 

38.  In  the  trial  of  a  case  without  a  jury  the  admission  of  in- 
competent evidence  is  not  ground  for  reversal  of  a  judg- 
ment supported  by  siit^cient  competent  evidence.  Gage 
County  V,  King  Bridge  Co 828 

39.  Where  no  question  of  law  is  presented,  a  judgment  sup- 
ported by  sufficient  evidence  may  be  affirmed.  Lanham  v. 
First  Nat.  Bank  of  Crete 162 

40.  Where  no  question  of  law  is  presented,  a  judgment  sup- 
ported by  sufficient  evidence  may  be  aifirmed.  Palmer  v, 
Howard    264 

41.  Conflicting  evidence  will  not  be  examined  further  than  to 
ascertain  whether  it  justifies   the   finding  below.     Holbert 

V,   Chilvers 665 

42.  The  judgment  may  be  affirmed  where  the  only  question 
presented  is  one  of  fact  which  was  determined  below  on 
conflicting  evidence.    Winchester  v.  Roys .^m-^*^ 
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43.  A  finding',  verdict,  or  judgment  based  on  conflicting"  evi- 
dence will  not  be  reversed  unless  clearly  wrong",  and  con- 
flicting- evidence  will  not  be  weighed  on  review.     CkicauOt 

M.  d  H.  P.  R.  Co,  V.  JohnMton 236 

McMliMter  r.  Pitts 424 

l>ft4tlittle  r.  A  merican  \at.  Bank 454 

Folsom  V.  Palling 478 

Albriyht  r.  Petrrii 534 

Demary  v,   Carlson 546 

Chicago,  B.  d  Q.  R.  Co,  r.  First  Nat.  Bank  of  Omaha 54S 

McWaid  V,  Blair  State  Bank 61S 

Willita  V.  Arena  Fruit  Co 659 

Exceptions  and  Objections. 

44.  In  the  absence  of  an  exception  a  ruling  made  by  the  dis- 
trict court  during"  the  progress  of  the  trial  cannot  be  re- 
viewed.    Reynolds  v.  State 49 

45.  An  interlocutory  order  to  which  no  exception  has  been 
taken  cannot  be  reviewed.    Estep  r.  Schlesinger 62 

46.  Where  exceptions  to  depositions  were  filed  the  daj-  trial 
began,  it  will  not  be  presumed  they  were  filed  after  f.om- 
menceroent  of  trial,  though  they  were  not  called  to  the  at- 
tention of  court  until  jurors  had  been  called.  Union  P.  R. 
Co.  V.  Vincent 172 

47.  Objections  not  urged  below  may  be  disregarded.     Chicago, 

R.  I.d  P.  R.  Co.  V.  O'Neill 239 

48.  Misconduct  of  counsel  in  his  argument  to  the  jury,  to  be 
available  on  review,  must  be  objected  to  at  the  time,  a  rul- 
ing obtained,  an  exception  taken,  and  the  proceedings  incor- 
porated into  the  bill  of  exceptions.     Summers  v.  Simms 579 

49.  An  objection  to  the  admissibility  of  testimony  cannot  be 
raised  for  the  first  time  in  the  supreme  court.  Willi ts  v. 
Arena  Fruit  Co 659 

Final  Order. 

50.  An  insolvent  bank  in  the  hands  of  a  receiver  may  appeal 
from  an  order  on  the  receiver  to  sell  the  bank's  realty. 
State  V.  Fatccett 371 

Harmless  Error. 

51.  Immaterial  variance  between  allegations  of  petition  and  the 
proof  is  not  ground  for  reversal.     Vix  v.  Whyman 191 

62.  Where  evidence  improperly  received  is  afterwards  stricken 
out  and  expressly  withdrawn  from  the  consideration  of  the 
jury,  the  error  is  ordinarily  cured.  Chicago,  R.  I.  d  P.  R. 
Co.  V,  O'Neill 239 

53.  W^here  the  conclusion  reached  by  the  jury  was  the  only  one 
permissible  under  the  pleadings  and  evidence,  the  judg- 
ment will  be  affirmetl,  errors  occurring  at  the  trial  being 
harmless.     Vernon  v.  Union  Life  Ins.  Co 494 
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54.  Where  a  petition  fails  to  state  a  cause  of  action  and  a  trial 
results  in  a  judg-nient  in  favor  of  the  defendant,  no  error 
committed  by  the  court  in  submitting  the  issues  to  the 
jury  will  warrant  a  reversal.     Chapel  v,  Franklin  County, . . .  544 

55.  A  judgment  should  not  be  reversed  for  harmless  error. 
Booknau  v.  Clark 610 

56.  Errors  not  prejudicial  to  plaintiff  in  error  are  not  ground 
for  reversal.    Cage  Cmmty  v.  King  Bridge  Co 828 

Juj'isdiction,    Transcript,     (See,  also,  Review,  26-27.) 

57.  It  is  indispensable  to  jurisdiction  that  there  should  be  filed 
with  the  petition  in  error,  within  the  time  fixed  by  statute, 
a  transcript  of  the  proceedings  containing  the  judgment 
sought  to  be  reviewed.    Slobodisky  v,  Curtis 211 

58.  The  supreme  court  is  without  jurisdiction  to  determine  an 
equity  cause  on  appeal  when  the  transcript  is  not  filed 
within  six  months  from  the  entry  of  the  decree  sought  to 

be  reviewed.    Smith  v,  Silva^ '. 429 

59.  A  proceeding  in  error  cannot  be  commenced  after  one  year 
from  the  overruling  of  the  motion  for  a  new  trial.    Clark 

V,  McDowell 593 

2f€W  Trial, 

60.  EflPectiveness  of  a  verdict  omitting  a  finding  as  to  an  essen- 
tial element  of  a  crime  charged  may  be  examined  on  review 
though  not  assigned  in  the  motion  for  a  new  trial.    Holmes 

V.  State 297 

61.  The  time  for  taking  an  appeal  begins  to  run  from  the  date 
of  the  entry  of  the  decree  or  final  order,  and  lot  from  the 
overruling  of  the  motion  for  a. new  trial.     Smhh  v.  Silver. . .  '420 

62.  A  motion  for  a  new  trial  is  not  essential  to  a  review  of  an 
equity  cause.    Id. 

63.  The  filing  of  a  motion  for  a  new  trial  will  not  extend  the 
the  time  for  prosecuting  an  appeal.    Id, 

64.  To  review  a  refusal  to  direct  a  verdict  the  attention  of  the 
trial  court  must  have  been  challenged  thereto  in  the  mo- 
tion for  a  new  trial.    Albright  v,  Peters 534 

66.  Where  defendant  who  asks  as  a  matter  of  judicial  grace  to 
have  a  default  set  aside  makes  his  application  in  the  form 
of  a  motion  for  a  new  trial,  it  will  be  presumed  that  the 
court  in  sustaining  it  acted  within  its  authority  and  not  in 
violation  of  law.    Bradley  v.  Slater .^. 554 

66.  Errors  in  trial  of  a  law  action  cannot  be  reviewed  unless  the 
record  for  review  shows  that  a  motion  for  a  new  trial  was 
overruled.    Chicago,  R,  I.  d  P,  R.  Co,  v.  Young 678 

67.  In  absence  of  a  motion  below  for  a  new  trial  the  supreme 
court,  in  a  proceeding  in  error,  will  only  examine  the  rec- 
ord to  ascertain  whether  the  pleadings  support  the  judg- 

'ii        ment  assailed.    Holmes  v.  Lincoln  Salt  Lake  Co 74 

61 
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68.  A  ruling'  of  the  district  oonrt  on  motion  to  require  its 
clerk  to  ]my  out  moneys  in  his  hands  may  be  reviewed, 
tliou^h    there  was  no  molion   for  a  new   trial.     tSJobodijsky 

t\   VurtiH 211 

Offer  of  Pro€}f. 

69.  Assignments  of  error  based  on  the  exclusion  of  testimony 
are  unavailing,  unless,  when  the  ruling-  was  made,  the  party 
complaining  made  a  tender  of  the  proof  he  expected  to 
elicit.     I'nUm  P.  R.  Co.  r.  Vinctiit 172 

70.  Huling*  sustaining"  an  objection  to  a  question  put  to  a  w^it- 
ness  held  not  reviewable  in  absence  of  an  offer  of  proof. 
Johnson  r.  Oiifvr 633 

71.  Kxceptiona  to  the  exclusion  of  testimony  are  unavailing* 
unless  there  be  tender  made  of  the  proof  which  it  is  sought 

to  elicit.     UanibUton  r.  Fort 282  , 

Parties.  ^ 

72.  Uelief  demanded  by  parties  jointly  will  be  denied  unless  it 
can  be  granted  as  to  all.     Sffcnecr  v.  Johnaton 44 

73.  Where  parties  join  in  a  motion  for  a  new  trial  and  in  a  peti- 
tion in  error,  relief  denied  to  one  must  be  denied  to  all. 
Uier  V.  UutehhvjH 334 

Pleading  and  Proof. 

74.  Tt  is  not  prejudicial  error  to  deny  plaintiff  permission  to 
file  a  supplemental  petition,  where  he  subsequently  obtains 
the  benefit  of  all  matters  •therein  pleaded.  Buuryeoh  v. 
Oajwn   364 

75.  In   a  cause  brought    to   the  supreme  court   by  appeal    the  ' 
judg-ment  will  not  l:e  reversed  if  it  responds  to,  and  is  war- 
ranted by,  the  pleadings  and  proof.     E»tei)  f»  SchleHintjcr. ...     62 

ISuperftedeas. 

76.  An  order  directing  the  receiver  of  an  insolvent  bank  to  sell 
its  realty  is  superstdable  under  sec,  677  of  the  Code.     State 

V.  Faiceett 373 

Tranfteript.     (See,  also,  Keview,  20-28,  57-59.) 

77.  The  supreme  court  will  not  assume  there  was  error  in  the 
overruling  of  a  motion  to  require  a  part^-  to  make  his  plead- 
ing in  the  district  court  cnmj)ly  with  a  former  pleading  in 
the  county  court,  where  the  record  for  review  fails  to  show 
what  pleading  was  filed  in  the  county  court.     Krehbs  r.  Uol- 

vray  65  I 

78.  A  ruling  on  a  motion  not  included  in  the  transcript  will  not 

be  considered.     liroirn  r.  Johnnon 222 

79.  Alleged  error  in  striking  out  portions  of  a  pleading  omitted 
from  the  transcript  for  review  will  be  disreganled.     lUmlit- 

tle  r.  A  meriean  Sat.  Bank 454 

80.  The  certified  transcript  must  include  the  judgment  or  de- 
cree of  the  trial  court.    Bohman  v.  Chase 713 


INDEX.  899 

Revivor.    See  Jui>gmknts,  3,  16-18, 

Biparian  Rights.    See  Waters. 

Boads.    See  Highways. 

Bules  of  Court.    See  Courts,  2,  3. 

Sales.  See  Banks  and  Banking,  1.  Chattel  Mortgages,  1-3. 
Executions. 
1..  Allegations  of  a  failure  to  deliver  cattle  upon  demand  pur- 
suant to  a  contract  of  purchase  and  sale  are  not  sustained 
by  proofs  of  a  failure  to  return  earnest  money  paid  upon  an 
agreement,  at  the  time  of  purchase,  that,  if  conditions  not 
then  known,  but  subsequently  to  be  ascertained,  should  not 
prove  to  be  satisfactory,  the  earnest  money  would  be  re- 
funded.   Krehbs  %\  Uohray 65 

2.  Evidence  held  to  sustain  a  verdict  for  plaintiff  in  an  action 
for  groceries  sokl  and  delivered  to  defendant.  Hubbard  v. 
Beitz  351 

3.  A  sale  made  on  faith  of  the  entire  rejwrt  of  a  commercial 
agency  as  to  the  financial  standing  of  the  proposed  buyer, 
and  not  particularly  in  reliance  of  a  statement  made  by  him 
to  the  agency,  cannot  be  rescinded  because  such  statement 
was  false.    Berkson  r.  Hcldman 595 

Construction  of  Contract, 

4.  Contract  construed  as  one  of  sale  and  not  of  suretyship. 
Houghton  r.  Todd 360 

5.  Contract  lield  one  of  conditional  sale,  and  not  of  agency. 
Richardson  Drug  Co.  v.  Oberfelder 822 

Fraud.    Pleading.    Instructions. 

6.  In  a  suit  on  a  note  given  for  part  of  the  purchase  price  of 
corporate  stock,  the  answer  held  not  to  charge  actional 
fraud  in  the  sale.     Spencer  v.  Johnston 44 

7.  Where  the  petition  contained  averments  of  erroneous  repre- 
sentations honestly  made  and  other  averments  of  like  rep- 
resentations dishonestly  made,  an  instruction  to  meet  the 
latter  theory  held  not  erroneous  when  given  in  conneciion 
with  one  based  on  the  former  theory.  Blue  Valley  Lum- 
ber Co.  V.  Neuman 80 

Warranty.    Breach.    Damages.    Evidence. 

8.  In  a  suit  for  the  purchase  price  of  goods,  answer  held  to 
plead  a  warranty,  breach  thereof,  and  damages,  making  ad- 
missible proof  of  general  damages  and  evidence  showing 
that  the  property  was  less  valuable  than  represented.  Mc- 
Council  V.  TjCwis 188 

9.  Where  sale  of  a  warranted  article  is  executed,  the  pur- 
chaser may  retain  the  property  and,  in  a  suit  by  the  seller 
for  the  purchase  price,  recover  damages  for  plaintiff's 
breach  of  warranty.    Id, 
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10.  In  establishing'  a  breach  of  warranty  in  a  suit  for  purchase 
price  adraiHsion  in  evidence  of  pieces  of  leather,  in  connec- 
tion with  testimony  of  competent  witnesses  as  to  its  value, 
held  not  error.    Id, 

Overpayment. 

11.  Evidence  held  sufficient  to  sustain  a  judg-ment  for  plaintiff 
in  a  suit  by  a  purchaser  of  hog's  to  recover  overpayment. 
Vix  ».  Whyman —  191 

SchoolB  and  School  Districts. 

1.  A  board  of  education  has  power  to  contract  with  an  archi- 
tect to  prepare  g-eneral  drawings  and  specifications  for  a 
schoolhouse,  though,  for  want  of  funds,  the  board  may  not 
have  power  to  erect  the  building;  and  the  preparation  of 
such  preliminary  drawing's  is  no  part  of  the  work  of  con- 
st ruet ion.    Finke  r.  Hvhfntl  DiMtriet 163  j 

2.  A  recovery  cannot   be  had   on  a  contract  with   a   district  * 
board    providing-   for   payment   in   time   warrants.     Markey 

V.  Schwd  District 479* 

3.  A  school  district  has  no  authority  to  purchase  school  furni- 
ture and  issue  a  warrant  therefor  payable  in  the  future,    /d. 

4.  A  school  district  cannot  ratify  a  void  contract  entered  into 
by  its  officers,  at  least  when  it  has  not  observed  the  condi- 
tions as  prerequisites  essential  to  make  a  valid  contract  in 
its  inceptiou.    Id. 

6.  An  individual   member  of  a  school  district  board   cannot 

bind  his  district  by  acts  not  authorized  by  the  board.     Id.,  480  . 

6.  A  taxpayer  who  has  voluntarily  paid  taxes  levied  at  the  in- 
stance, and  for  the  benefit,  of  one  school  district  cannot 
maintain  an  action  to  compel  the  county  treasurer  to  hold 
such  taxes  for  the  benefit  of  another  school  district.     Fox 

V.  Kountze ' 439 

7.  A  tax  to  pay  a  judgment  against  a  school  district  cannot  be 
levied  and  collected  where  the  maximum  amount  of  taxes 
authorized  by  statute  for  all  purposes  has  already-  been 
levied.    Uaicson  County  v.  Clark 756 

8.  Section  11,  sub.  2,  ch.  79,  Comp.  Stats,,  limits  the  amount 
of  taxes  which  may  be  imposed  by  a  school  district  to 
twenty-five  mills  on  the  dollar  of  assessed  valuation  for  all 
purposes,  except  for  payment  of  bonds  issued  by  the  dis- 
trict and  for  purchase  and  lease  of  a  schoolhouse.    Id,  | 

Section  Lines.    See  Highways. 

Set-Ofl  and  Counter-Claim.    See  Replevin,  2. 

1.  In  absence  of  equitable  considerations  defendant  can  only 
plead  as  a  set-off  a  claim  or  judgment  upon  which,  at  the 
commencement  of  the  action,  he  might  have  maintained  an 
independent  suit  against  plaintiff.    Spencer  v,  Johnston 44 
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86t-0fl  and  Counter-Clalm— coyicrtfc/ed. 

2.  In  an  action  against  the  maker  of  a  promissory  note  he 
cannot  plead  as  a  set-ofP  an  amount  due  from  plaintiff  to  a 
society,  of  whose  funds  the  defendant,  as  an  officer,  is  cus- 
todian.   Lewis  V.  Pickering 63 

3.  A  claim  against  a  member  of  a  partnership  cannpt  be  sfet  off 
against  a  debt  due  the  firm.    Folsom  v.  Pailing 478 

4.  Where  the  evidence  would  have  sustained  a  verdict  for  the 
entire  amount  claimed  by  plaintiff,  the  allowance  of  a  coun- 
ter-claim, if  error,  held  not  an  error  of  which  defendant 
could  complain.    Blue  Valley  Lumber  Co.  v.  Neuman 80 

Sheriffs  and  Constables.    See  Executions.    Summons,  2-4. 

1.  Upon  confirmation  of  a  mortgage-foreclosure  sale  it  is  tho 
duty  of  the  sheriff  to  pay  the  amount  of  the  bid,  less  costs, 
to  the  person  entitled  thereto.    Fire  Ass'n  of  Philadelphia 

V,  Ruby 733 

2.  In  an  action  on  the  official  bond  of  a  sheriff  the  petition 
should  disclose  the  execution  and  approval  of  the  bond,  or 
facts  showing  a  waiver  of  the  approval,  or  facts  which  estop 
the  sureties  from  urging  non-approval.    Id. 

3.  A  judgment  of  amercement  against  a  sheriff  is  of  no  va- 
lidity if  the  officer  had  no  notice  of  the  proceeding  to 
amerce.    Id. 

4.  In  an  action  against  an  officer  for  approving  an  insufficient 
replevin  bond,  the  fact  that  the  plaintiff  aftitrward  seized 
the  property  on  execution  is  a  defense  pro  tanto.  Shall  v. 
Barton  741 

5.  •VVhen  property  was  replevied  from  a  sheriff  who  held 
under  a  writ  of  attachment,  the  sheriff,  in  his  own  name 
or  by  joining  with  the  attachment  creditors,  may  main- 
tain an  action  against  the  replevying  officer  for  negligently 
approving  the  replevin  bond.    Id 742 

Society  of  the  Home  for  the  Friendless.    See  Stat£  Institutions. 
Special  Findings.     See  Trial,  8. 
State  and  State  Officers.    See  State  Institutions. 
Treasurer.    Receipts. 

1.  The  state'  treasurer  is  required  to  issue  receipts  to  county 
treasurers  only  for  state  warrants  actually  delivered  to  him 
and  for  money  actually  paid  into  the  treasury  of  the  state. 
State  V.  Meserce 451 

Oil  Inspector.    Duties.    Fees, 

2.  Under  art.  2,  ch.  64,  Comp.  Stats.  1S87,  it  is  the  duty  of  the 
inspector  of  oils  and  his  deputies  to  inspect  ewry  oil  which 
is  a  product  of  petroleum  and  which  is  intended  by  the 
owner  to  be  in\t  upon  the  market  and  sold  for  iliuiuiuuting 
purposes,    Blaco  V,  State ♦..♦.., »»»».,  557 
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State  and  State  Officers— rofir/fi<fr<f. 

3.  The  act  providing  for  the  inspection  of  oils  recof^nizes  frnso- 
line  as  a  pro<hiet  of  petroleum  and  contemplates  its  inspec- 
tion when  kept  for  sale  as  an  illuminant.     Id. 

4.  The  fact  that  no  prade  or  quality  of  grasoline  will  bear  the 
statutory  test  does  not  exempt  it  from  inspection,  if  the 
owner  intends  to  otTer  it  for  sale  as  an  illuminant.     Id. 

6.  The  desij^n  of  the  law  providing  for  inspection  of  oils  was 
not  merely  to  prescribe  a  test  for  those  products  of  petro- 
leum which  might  or  might  not  be  dangerously  iniiamma- 
ble,  but  rather  to  require  an  effective  ins|KH'tion  of  every 
product  of  petroleum  intended  to  be  sold  for  illuminating* 
purposes.    Id. 

6.  One  owning  gasoline,  kept  for  sale  as  an  illuminating  oil, 
is,  under  the  law  providing  for  inspection  of  oils,  legally 
bound  to  submit  it  for  inspection  and  to  pay  the  inspector's 
fees.    Id. 

7.  Fees  paid  for  inspecting  gasoline  are  paid  for  official  serv- 
ices within  the  purview  of  the  oil  inspector's  bond.    Id. 

8.  When  the  inspector  of  oils  examines  and  condemns  gasoline 
he  performs  olticial  acts,  and  the  fees  received  for  his  serv- 
ices are  otticially  received,  though  the  dangerous  character 
of  the  illuminant  has  not  been  determined  by  the  statutory 
test.     Id 553 

State  Institutions. 

1.  The  Home  for  the  Friendless  established  under  the  act  of 
1H81  (Sess.  Laws,  p.  247,  ch.  52)  is  a  slate  institution.    Society 

of  Home  for  ttte  Frlnidhfts  v.  State 447  . 

2.  By  sec.  4  of  the  act  establishing  the  Home  for  the  Friend- 
less (Sess.  Laws  18«1,  p.  247,  ch.  52)  the  Society  of  the  Home 
for  the  Friendless  was  given  supervision  of  the  institution 
subject  to  the  paramount  authority  of  the  board  of  public 
lands  and  buildings.     Id 448 

3.  The  supervision  given  by  statute  (Sess.  Laws  1881,  p.  247, 
ch.  52,  sec.  4)  to  the  Society  of  the  Home  for  the  Friend- 
less over  such  home  was  a  mere  privilege,  and  not  a  vested 
right,  and  was  extinguished  when  sec.  4  of  the  statute  was 

repealed  in  181)7  (Sess.  Laws,  p.  243,  ch.  37).     Id.  J 

4.  In  establishing  a  home  for  the  friendless  under  the  act  of  i 
1881  (Sess.  Laws,  p.  247,  ch.  52)  the  board  of  publie  lands  I 
and  buildings  could  not  lawfully  purchase  a  building  site  J 
and  take  title  in  the  state  in  trust  for  the  Society  of  the  ' 
Home  for  the  Friendless.     Id.  i 

6.  Where  realty  purchased  by  the  Iward  of  public  lands  and 
buildings  upon  which  to  erect  a  home  for  the  friendless  was 
conveyr<I  to  the  state  for  the  use  and  benefit  of  the  home 
for  the  friendless,  hv!d  that  the  clause  "for  the  use  and 
benefit  of  the  home  for  the  friendless'*  was  not  designed 
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state  Institutions— rowr7«<frd. 

.  to  create  a  trust,  but  was  merely  descriptive  of  the  use  to 
which  the  property  should  be  devoted  by  the  state.    Id. 

State  Treasurer.    See  State  and  State  Officers,  1. 

Statute  of  Frauds.    See  Trusts,  3.    Vendor  and  Vendee,  4. 

Statute  of  Uses. 

The  statute  of  uses  is  not  in  force  in  Nebraska.  Farmers  d 
Merchants  Ins,  Co.  v,  Jensen 523 

Statutes.    See  Taxation,  7. 

1.  Curative  lejfislation  does  not  operate  against  persons  ac- 
quiring title  to  property  in  good  faith  and  for  value  before 

its  enactment.    Finders  t\  Bodle 58 

2.  The  word  "for,"  as  used  in  a  statute,  held  to  mean  "during." 
State  V.  Cherry  County 734 

3.  The  word  "may,"  when  used  in  a  statute  to  impose  a  duty 
or  delegate  a  power  relating  to  public  or  private  interest, 
should  be  construed  as  "must."    Doane  v.  City  of  Omaha. . .  815 
Yates  V.  City  of  Omaha 817 

4.  General  provisions  will  not,  unless  imavoidable,  be  so  inter- 
preted as  to  affect  more  particular  and  positive  provisions 

of  a  prior  act  on  the  same  subject.    Daicson  County  v.  Clark,  756 

5.  Where  one  statute  refers  to  another,  whch  is  subsequently 
repealed,  the. statute  repealed  becomes  a  part  of  the  one 
making  the  reference  and  remains  in  force  so  far  as  the 
adopting  statute  is  concerned.     Shull  v\  Barton 741 

6.  Repeal  by  implication  is  not  favored.  Daicson  County  v. 
Clark 756 

7.  Article  6,  ch.  77,  Comp.  Stats.,  relating  to  payment  of  judg- 
ments against  municipalities,  was  not  repealed  by  sec.  69, 
art.  1,  ch.  14,  Comp.  Stats.,  relating  to  the  power  of  cities 
and  villages  in  regard  to  taxation.    Id. 

8.  Statutes  in  pari  materia  should  be  construed  together,  and, 
if  possible,  effect  be  given  to  all  of  their  provisions.    Id. 

Subrogation. 

Pleadings  and  issues  joined  held  to  be  inconsistent  with  and 
not  to  present  the  question  of  the  right  to  subrogation. 
Miller  v.  Stei^nson 305 

Summons. 

1.  A  summons  must  be  served  by  delivering  a  copy  thereof  to 
the  defendant  i>ersonaliy,  or  by  leaving  a  copy  for  him 
at  his  usual  place  of  residence,  service  by  leaving  a  copy 
at  his  usual  place  of  business  being  insufficient.     Wittstruck 

V.  Temple 16 

2.  PermLssion  to  an  officer  to  amend  his  return  on  a  summons 
is  not  equivalent  to  an  actual  amendment.    Id, 
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Summons-  concluded. 

3.  The  granting?  of  permission  to  a  sheriff  to  amend  his  return- 
on  a  process  to  conform  to  the  facts,  upon  proper  showing" 
and  notice,  is  discretionary  with  the  trial  court.     Td 17 

4.  An  officer's  return  includes  not  only  the  certificate  of  serv- 
ice, but  also  the  -delivery  of  the  writ  to  the  office  from 
which  it  issued.     Orarcs  v.  Macfarland 802 

6.  Where  a  summons  is  served  within  the  lime  limited  by 
statute,  the  court  acquires  jurisdiction,  and  may  render 
judg^ment  agrainst  defendant,  though  the  sheriff  failed  to 
nAke  his  return  during  the  life  of  the  writ.    Id. 

6.  Evidence  held  insufficient  to  support  a  finding  that  a  sum- 
mons had  been  served.    Id. 

Supersedeas.    See  Judcjmexts,  19.    Mandamus,  2,  3.    Keview,  76. 

Taxation.    See    Co  in  ties,    4-6.    Municipal    Corporations,    5-13.  . 
Schools  and  S(^hool  Districts,  7,  8. 

Caveat  Kmptor. 

1.  Caveat  emptor  applies  to  purchasers  of  real  estate  at  tax 
sales.    AlcCayue  r.  City  of  Omaha 37 

KjTCSiiivc  and  Viilairful  Levies.    Judftmetits. 

2.  When  taxes  levied  by  a  county  exceed  the  maximum  per- 
mitted by  the  constitution,  the  excess  is  levied  for  an  illegal 
and  unauthorized  purx^ose.     Chase  County  v.  Chicago,  B.  £ 

<?.  R-  Co : 274 

3.  Unless  authorized-by  a  vote  of  the  people  taxes  in  excess  of 
15  mills  on  the  dollar  valuation  cannot  be  levied  to  pay 
judgments  rendered  against  a  county  for  debts  contracted 
after  adoption  of  the  constitution.    Id 275 

4.  Construction  of  constitutional  provisions  permitting  taxes 
to  be  levied  in  excess  of  15  mills  on  the  dollar  valuation.    Id. 

5.  A  court  of  equity  has  power  to  enjoin  the  t^ixing  authorities 
from  making  an  unlawful  levy  which  will  result  in  casting 
a  cloud  upon  land  titles;  but  such  power  will  not  be  exer- 
cised where  it  does  not  appear  that  such  a  levy  is  either 
threatened  or  contemplated.    Fox  v.  Kountze 439 

6.  Where  one  complaining  of  an  excessive  assessment  presents 
his  grievance  to  the  county  board  of  equalization,  he  is  con- 
clusively bound  by  the  order  of  such  board  fixing  the  value 
of  hffe  property  for  the  purposes  of  taxation,  unless  he 
secures  a  reversal  or  modification  of  such  order  by  the  dis- 
trict court.    Chapel  v.  Franklin  County 544 

Enforcement.    Statutes.    Liens. 

7.  WHiere  the  law  imposing  a  tax  provides  a  special  remedy  for 
enforcing  it,  the  method  so  provided  is  generally  exclusive, 
and  if  the  only  method  adopted  be  illegal,  the  courts  cannot 
substitute  a  different  and  legal  method.  City  of  Omaha  v. 
Harmon  , ^ '33^ 
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Taxation—  cow  eluded, 

8.  The  lien  of  a  county  for  delinquent  taxes  may  be  enforced 
in  an  action  of  foreclosure  after  the  realty  becomes  liable 

to  sale  for  non-payment.     Merrill  v.  I  Jams 706 

9.  A  purchaser  at  a  void  tax  sale,  in  foreclosing  his  lien,  is  not 
required  to  give  statutory  notice  (Comp.  Stats.,  ch.  77,  art. 
1,  sees.  123,  179)  to  the  owner  or  occupant  of  the  realty.    Id. 

10.  A  tax  sale,  though  void,  transfers  the  lien  of  the  public  to 
the  purchaser,  including  the  right  to  maintain  an  action 

to  foreclose  the  lien.    Id 707 

IJqvaUzation. 

11.  Boards  of  equalization  must  pursue  strictly  the  procedure 
directed  by  statute.     Grant  v.  Bartholomew 839 

Ititerent. 

12.  The  purchaser  at  a  void  tax  sale  is  entitled  to  the  same  rate 
of  interest  on  the  tUxes  paid  by  him  as  they  drew  when  he 
made  the  payments.    Merrill  c,  Ijams 707 

IrreguUtritieit. 

13.  Mere  irregularities  in  conducting  a  sale  of  real  estate  for 
delinquent  taxes  legally  assessed  will  not  defeat  the  lien  of 
tae  purchaser  at  such  sale.     Sanford  v,  Moore 654 

Reeovery  of  lUajal  Taxes  Paid. 

14.  Methods  of  recovering  back  illegal  taxes  paid  under  pro- 
test.   Chase  County  v.  Chieago,  B.  d  Q.  R.  Co 274 

15.  One  who  has  paid  personal  taxes  under  protest  cannot 
maintain  an  action  to  recover  back  the  money  so  paid  on 
the  ground  that  the  levy  was  made  upon  an  excessive  as- 
sessment.   Chapel  V.  Franklin  County 544 

Tender  of  Payment, 

16.  A  tender  to  a  tax  purchaser  of  a  less  sum  than  is  due  will 
not  discharge  his  lien.    Sanford  v,  Moore 654 

Telegraph  Companies. 

Evidence  held  to  justify  a  finding  that  the  difference  in  rates 
charged  by  a  telegraph  company  for  furnishing  news  re- 
ports to  two  newspapers  was  disproportionate  to  tlie  dif- 
ference in  conditions.  Western  Union  Telegraph  Co.  v.  Call 
Publishing  Co 192 

Telephone  Companies. 

Petition  held  not  to  state  a  cause  of  action  for  an  injunction 
to  prevent  the  state  board  of  transportation  from  acting 
Tinder  an  alleged  void  statute  giving  the  board  power  to 
regulate  telephone  rates.    Nebraska  Telephotie  Co,  v,  Cornell, .  823 

Tenants  in  Common.    See  Party  Walls. 

Tender.    See  Contracts,  5.  , 

Terms  of  Court.    See  Courts,  4t       ' 
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Time.    See  Bii.L  OF  Exceptions,  2.    Beviev.  61. 
Torts.    Bee  Infants* 

Trade  )famea« 

1.  A  right  to  the  exclusive  use  in  a  particular  locality  of  a 

trade  name  or  sign  may  be  acquired*     Miifkell  f*  Prokop...»  63d 
S.  A  sign  or  trade  name  is  not  an  infringement   of  another, 
if  ordinary  attention  of  persons  or  customers  would  dis- 
'         close  the  difference.    Id. 

Transcript.    See  Review,  77-80. 

Trespass.  -  ►  ..^  f 

Where  one  enters  upon  the  premises  of  another  and  obliter- 
ates a  display  advertisement,  he  is  liable  to  the  owner  for 
the  costs  and  expenses  of  replacing  or  restoring  the  sign 
to  its  former  condition.     IShictTivk  v.  Gunning 29 

TriaL    See  Jury.    Review,  46,  52,  71.  i' 

1.  Where  only  one  conclusion  can  be  drawn  from  the  evidence, 
the  court  may  direct  a  verdict  consistent  therewith.  Skk- 
erick  v,  Ounning 29 

2.  Right  of  attorney  to  appear  and  lake  part  in  trial  after  the 
jury  has  been  impuneled.     Kni'jhts  r.  State 230 

3.  Error  of  the  trial  judge  in  examining  witnesses  and  in  mak- 
ing remarks  held  cured  by  an  admonition  to  the  jury  to  dis- 
regard such  conduct.    Omaha  Brewing  AtstCn  r.  BuUnhc.mer..  391 

4.  A  request  of  the  trial  judge  to  state  separately  his  conclu- 
sions of  fact  and  of  law  must  be  made  not  later  than  the 
final  submission  of  the  cause.     Ross  r.  Barker 402 

5.  A  trial  of  the  merits  of  a  case  should  not  be  delayed  on 
account  of  an  attempt  to  review  on  error  an  interlocutory 
order.    Doolittle  v,  American  Nat.  Bank 454 

6.  The  party  who  would  be  defeated  if  no  evidence  were  in- 
troducetl  on  either  side  should  be  allowed  to  open  and  close 
the  evidence  and  the  arguments,     ifiummers  v,  ISimms 579 

7.  In  an  action  of  replevin  held,  under  facts  stated  in  the  opin- 
ion, that  plaintiff  was  entitled  to  open  and  close.     Id. 

8.  A  request  for  an  immaterial  special  finding  may  be  refused. 
Sloan  i\  Thomas  Mfg.  Co 71+ 

Trover  and  Conversion. 

Conversion  of  improvements  on  realty.     Shbodiskg  r.  Curtis...  21S 

Trusts.     See  Fravd,  3.    State  Institutions,  5, 

1.  The  statute  of  uses  is  not  in  force  in  Nebraska.     Farmers 

d  Merchants  hu*.  Co.  r.  Jensen 5? : 

2.  Where  one  buys  land  in  his  own  name,  but  with  the  money, 
and  for  the  use,  of  another,  the  latter  is  the  e<|uitable 
owner  and  the  former  holds  the  title  in  trust.     Chicago,  B. 

d  Q.  li.  Co.  V.  First  Nat.  Bank  of  Omaha 548 
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3.  A  resulting  trust  is  not  within  the  statute  of  frauds,  and 
parol  testimony  is  admissible  to  prove  the  purchase  for,  and 
payment  of  the  consideration  by,  the  beneficiary,  though 
the  deed  recites  that  the  consideration  was  paid  by  grantee. 
Id. 

4.  One  purchasing  property  from  a  trustee  and  having  at  the 
time  notice  of  the  trust  is  charged  therewith.  McWoid  V, 
Blair  titate  Bank 618 

5.  Transfer  of  property  to  a  bank  with  knowledge  of  an  ap- 
parent disclosed  trust,  held  to  have  been  under  such  circum- 
stances that  it  was  without  notice,  actual  or  constructive, 
of  a  secret  trust,  and  was  not  placed  upon  inquiry  further 
than  was  made  of  any  existent  or. undisclosed  trust.    Id.  ^ 

Xntra  Vires.    See  Schools  and  School  Districts,  3.  ./".*. 

TJseB,    See  Statute  OF  Uses.  .     «^'-:--,        '-^ 

Usury. 

1.  In  a  suit  on  a  contract  for  paj^ment  of  money,  where  the 
defense  of  usury  is  established,  plaintiff  is  not  entitled  to 
interest  on  the  judgment  awarded  him.    Intcratate  Sarings 

«t  Loan  Aff9*n  r.  titrine 133 

2.  Pa^'ments  on  a  note  which  include  usurious  interest  should 
be  credited  upon  the  principal,  whether  such  payment  be  in 
the  form  of  cash  or  of  an  independent  note.  Tomblin  v. 
Uiffffins 336 

3.  Where  the  note  sued  on  is  one  which  was  given  to  obtain  a 
credit  actually  indorsed  upon  a  note  which  included  usuri- 
ous interest,  this  credit  should  be  deemed  to  be  upon  the 
principal,  rather  than  in  extinguishment  of  the  usurious 
interest  on  the  note  whereon  said  payment  was  indor.s.'d, 

y  and  accordingly  it  is  hcfd  that  the  usury  referred  to  does 

not  render  invalid  the  note  sued  upon*    Id. 

4.  The  exemption  of  national  banks  from  the  penalties  of 
usury  prewrilx'd  by  statute  of  the  state  owes  its  existence 
to  laws  enact efl  by  congrcrs^s,  and  such  exemption  should 
not,  by  implication,  be  extended  be^'ood  the  imixirt  of  the 
federal  statute.     fJadmh  n  c.  Thrush 340 

5.  In  an  action  to  foreclose  a  mortgage  securing  a  note  made 
to  be  UM*d  as  collat<>raI  to  a  note  owing  to  a  national  liank 
the  mere  fact  that  the  pro<'ee<ls  of  such  collateral,  when  col- 
leetefl  by  the  fxiyei'  thereof,  are  to  Ix?  useil  to  «liM-harge  the 
said  priiM'ipyl  note  to  the  Tjauk  d^x-s  not  justify  the  exten- 
sion of  thi'  feili-ral  exi-mplion  of  nati*#fiyl  banks  from  [>enal- 
tiej*  for  u.s!iry  Ui  >>ii<*h  forecl'/»*ure  pr^xre'-^liiigs.     /4« 

Variance,    i:*^  Flkai»i>o,  iO.    He  view,  5L, 
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Vendor  and  Vendee.  See  Contracts,  3.  Factors  and  Brokers, 
1,  2.  Guardian  and  Ward.  Mortgages,  2,  11,  12.  Stat- 
utes, 1.      Trusts,  2,  3. 

1.  A  purchaser  of  land  is  bound  to  take  notice  of  the  existence 

of  a  public  highway.    Clark  v,  Mossman 92 

2.  Evidence  held  to  support  a  finding  that  vendor  executed  and 
delivered  the  deed  within  the  time  fixed  by  the  contract. 
Sotcardn  v.  Moss 119 

3.  In  a  suit  to  recover  the  purchase  price  of  realty  sold  and 
conveyed  by  plaintiff  to  defendant,  it  is  not  essential  to 
allege  in  the  petition  that  the  contract  was  in  wTiting.    Id. 

4.  In  a  suit  to  recover  the  purchase  price  of  realty,  the  statute 
of  frauds  was  held  no  defense  where  plaintiff  established 
that  he  executed  the  deed  and  delivered  it  to  defendant.    Id, 

5.  Where  vendee  has  appointed  an  agent  to  receive  the  deed, 
the  latter*8  neglect  to  notify  his  principal  of  its  receipt  is 
no  defense  to  an  action  for  the  purchase  price.    Id, 

6.  Evidence  held  not  to  establish  the  existence  of  an  oral  con- 
tract between  appellant  and  his  father  and  mother  that  on 
the  death  of  the  survivor  of  them  the  title  to  their  real  es- 
tate should  vest  in  appellant.    Moore  v.  Moore 25b 

7.  Possession  of  land  is  notice  to  the  world  of  the  possessor's 
rights  therein.    Drafter  v.  Taylor 787 

Venue.    See  Indictment  and  Information,  5. 

Verdict.    See  Larceny,  1.    Trial,  1, 

Voluntary  Assignments. 

1.  A  voluntary  assignment  is  void  unless  made  according  to 
the  provisions  of  the  statute.    Sloan  r.  Thomas  Mfg.  Co 714 

2.  Instrument  in  form  of  a  chattel  mortgage  held  not  an  at- 
tempted voluntary  assignment.    Id. 

Waiver.    See  Insurance,  8. 

Warranty.    See  Sales,  8-10.  »  .  %  » 

Waters.    See  Bridges. 

1.  The  common-law  rules  relative  to  rights  of  riparian  proprie- 
tors are  in  force,  exct»pt  as  changed  by  statute.  Slattcrff  v. 
Barley    575 

2.  Right  of  a  riparian  owner  to  take  water  from  the  stream 
and  use  it  for  irrigation.    Id 577 

3.  Kight  of  plaintiff  to  an  injunction  restraining  upper  ripa- 
rian proprietors  from  directing  water  from  the  stream.    Id, 

Witnessee.    See  Criminal  Law,  10.    Evidence,  3.    Trial,  3. 

1.  In  a  criminal  prosecution  the  jury  may  take  into  considera- 
tion the  interest  of  defendant  in  the  result  of  the  trial  in 
determining  the  weight  to  be  accorded  his  testimony. 
philamalce  v,  State, ...,..,..,.,., ,...., 331 
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VSTitnesaeB— concluded. 

2.  Where  police  officers  and  detectives  testify  for  the  state  in 
a  criminal  prosecution,  their  testimony  should  be  weighed 
with  greater  care  than  that  given  by  disinterested  wit- 
nesses, and  the  jury  should  be  so  instructed.  Kastner  v. 
State  767 

3.  It  is  not  error  to  reject  impeaching  evidence,  where  no 
proper  foundation  has  been  laid  therefor.    Draper  v.  Taylor ^  787 

4.  A  party  cannot  reserve  his  objection  to  a  question  calling 
for  incompetent  testimony  until  the  answer  of  the  witness 
has  been  received.    Dunn  v.  State 808 

Words  and  Phrases. 

1.  "Attest."    Gerner  V.  Mosher 136 

2.  "Assault."     Smith  v.  State 531 

3.  "Set  out."    First  Nat.  Bank  of  Chadron  v.  Engelbercht 639 

4.  "For."    State  v.  Cherry  County 734 

6.  "Voluntary  overexertion."    Rustin  v.  Standard  Life  d  Acci- 
dent /iw.  Co 792 

6.  "May."    Doane  v.  City  of  Omaha 815 

Writs.    See  Suumonb. 
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